IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-20504
Summary Cal endar

UNI TED STATES OF AMERI CA
Plaintiff - Appellee
V.
EBENOR ADONAY CALI X- ZAPATA

Def endant - Appel | ant

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 01-CR-229-ALL

February 7, 2003

Before KING Chi ef Judge, and DeMOSS and BENAVI DES, Circuit
Judges.

PER CURI AM *

Ebenor Adonay Cal i x-Zapata appeal s his conviction under
8 U S.C. 8 1326 for being present illegally in the United States
foll ow ng deportation and conviction for an aggravated fel ony.
Cal i x-Zapata was found guilty in a bench trial and was sentenced
to seventy nonths’ inprisonnment and three years’ supervised

r el ease.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Cal i x- Zapata contends that he was denied the right to a jury
trial. He asserts that FED. R CRM P. 23(a) requires a witten
wai ver of the right to a jury trial, that a witten waiver was
not obtained, and that he did not execute an express and
intelligent oral waiver. He argues that his case is controlled

by United States v. Mendez, 102 F.3d 126 (5th Cr. 1997), and

that the error is a structural defect of constitutional dinension
that requires an automatic reversal.

Rule 23(a), FED. R CRM P., requires that in crimnal
cases, the accused be afforded a trial by jury unless the right
is waived “in witing with the approval of the court and the
consent of the governnent.” FebD. R CRM P. 23(a); see U S
ConsT. Art. 111, 8 2, cl. 3. Nevertheless, we recogni ze a
“l'imted exception” to the requirenent of a witten waiver.
Mendez, 102 F.3d at 129.

Cal i x-Zapata’s case is distinguishable fromthe facts in
Mendez. Mendez was froma poor famly in rural Colunbia, could
not speak or understand English, did not understand the purpose
of a jury, had been in this country only a few days before his
arrest, clained to have not spoken with his | awer about a
wai ver, and did not have an opportunity to voice an objection to
the dism ssal of the venire. Id. Calix-Zapata addressed the
district court in English, lived in the United States for over

ten years prior to the instant offense, is famliar wth the
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Anmerican justice system and has been trained and enpl oyed as a
wel der .

The district court did not proceed with a bench trial in
Cal i x-Zapata’'s case as if there was no other avail abl e option.
The district court relied on the Federal Public Defender’s
representation that Calix-Zapata wi shed to proceed with a bench
trial on stipulated facts. Wen Cali x-Zapata expressed
uncertainty regarding the proceedings, the district court
entertai ned his questions and concerns, explained his options,
allowed himto confer with counsel, and allowed himto nmake an
i nformed and unpressured choice. The district court ascertained
on the record that Calix-Zapata chose to proceed with the bench
trial. A review of the record reveals that Calix-Zapata
intelligently waived his right to a jury trial and that his case

falls within the limted exception described in United States V.

Page, 661 F.2d 1080, 1080-81 (5th Cr. 1981).

Cal i x- Zapata chal | enges the denial of his notion to suppress
evi dence of his adm nistrative deportation. He argues that the
deportation was conducted in violation of his rights to due
process. He asserts that the absence of a record of the
adm ni strative deportation and the fact that a non-judici al
| mm gration Service official presided over the deportation were
structural errors that rendered the proceedings so unfair that he
does not have to show actual prejudice. He acknow edges that his

argunent is foreclosed by our opinion in United States V.
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Benitez-Villafuerte, 186 F.3d 651 (5th Cr. 1999), but he seeks

to preserve the issue for Suprene Court review

Cal i x- Zapata contends that the felony conviction that
resulted in his increased sentence under 8 U.S.C. 8§ 1326(b)(2)
was an el enment of the offense that should have been charged in
the indictnent. He acknow edges that his argunent is forecl osed

by the Suprenme Court’s decision in A nendarez-Torres v. United

States, 523 U. S. 224 (1998), but he seeks to preserve the issue
for Supreme Court reviewin light of the decision in Apprendi

v. New Jersey, 530 U S. 466, 490 (2000).

The judgnent of the district court is AFFI RVED



