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PER CURI AM *

Macheo Hi || and Roque Rangel, Jr., were convicted of,
inter alia, conspiracy and possession with intent to distribute
narcotics in violation of 21 U S.C. 8§ 841(b). Hill was additionally
convicted of being a felon in possession of ammunition in violation
of 18 U S.C. 8§ 922(g)(1). H Il was sentenced to an aggregate
sentence of life and an aggregate 10-year supervised rel ease

term Rangel was al so sentenced to an aggregate sentence of

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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life, but his supervised release termwas an aggregate of only
five years. Both HlIl and Rangel filed tinely notices of appeal.
The Governnent’s notion seeking |eave to forego filing a brief in
this case i s GRANTED

Bot h appellants argue that 21 U.S.C. § 841(a) and (b) is

facially unconstitutional in |ight of Apprendi v. New Jersey,

530 U. S. 466 (2000), because the statute’'s structure treats drug
types and quantities as sentencing factors. Hill additionally
asserts that the district court erred by enhancing his sentence
under 21 U . S.C. 88 841(b) and 851 based on his prior felony drug
convi cti on because the fact of that conviction was not set forth
in his indictnent nor proved to a jury beyond a reasonabl e doubt.
The appel |l ants concede that their argunents are forecl osed by

United States v. Sl aughter, 238 F.3d 580, 582 (5th Cr. 2000),

and Al nendarez-Torres v. United States, 523 U S. 224, 235-47

(1998), respectively.

Rangel argues that the district court deprived himof his
right to due process in violation of Apprendi, by finding drug
gquantities by a preponderance of the evidence. However, Rangel

concedes that this argunent is foreclosed by United States

v. Keith, 230 F.3d 784, 786-87 (5th Cr. 2000).

Hi Il argues that there was insufficient evidence to support
the interstate-comerce el enment of his conviction under 18 U.S. C
8§ 922(g) and that the statute is unconstitutional, both facially

and as applied in his case. Hi |l concedes that these argunents
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are foreclosed by United States v. Daugherty, 264 F.3d 513, 518

(5th Gr. 2001) (firearmcase), cert. denied, 534 U S. 1150

(2002), and United States v. Rawls, 85 F.3d 240 (5th Gr. 1996),

respectively.

Each of the issues raised by the appellants has been raised
for the purpose of preserving those issues for possible further
review. Accordingly, the judgnment of the district court with

respect to each of the appellants is AFFI RVED,



