IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-10450
Summary Cal endar

ROBERT JACOB SEI TZ, JR.,

Pl ai ntiff-Appellant,
ver sus
JANI E COCKRELL, DI RECTOR,
TEXAS DEPARTMENT OF CRI'M NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:99-CV-2707-D)

~ October 16, 2002
Before H G3 NBOTHAM DAVIS, and WENER, Crcuit Judges.
PER CURI AM *

Pl aintiff-Appellant Robert Jacob Seitz, Jr., Texas prisoner #
621783, seeks a certificate of appealability (COA) to appeal the
district court’s judgnent denying his 28 U S. C. 8§ 2254 petition.
We have previously determ ned, however, that we | acked jurisdiction

over that appeal because Seitz failed to file a tinely notice of

appeal . See Seitz v. Cockrell, No. 01-11486 (5th Gr. Feb. 11,

2002) (unpublished). This case therefore presents only Seitz's

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



appeal fromthe denial of his FED. R CQv. P. 60(b) notion and not
an appeal from the nerits disposition of his habeas petition;

consequently, no COAis required. See Dunn v. Cockrell, F.3d__,

No. 02-40366, 2002 W. 1888802, *1 (5th CGr. Aug. 15, 2002). The

only issue before us is whether the district court abused its

discretion in denying the Rule 60(b) notion. See Aucoin v. K-Mart

Apparel Fashion Corp., 943 F.2d 6, 8 (5th GCr. 1991).

The sole purpose for the filing of Seitz’'s Rule 60(b) notion
was to circunvent the jurisdictional flaw caused by his failure
tinely to file a notice of appeal fromthe judgnment denyi ng habeas
relief. A Rule 60(b) notion is not a substitute for a tinely
appeal . Dunn, 2002 W. 1888802 at *1-2. Furthernore, Seitz’'s
failure to receive notice of the judgnent denying habeas relief
does not qualify as an “extraordinary circunstance” under Rule
60(b) (6), because a party nmust file a tinely notice of appeal
whet her or not he receives notice of the entry of an order. See

Latham v. Wells Fargo Bank, N. A, 987 F.2d 1199, 1201 (5th Gr.

1993) .

AFFI RVED.



