UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 01-40072

W LLI AM K. BURNS,

Peti ti oner- Appel | ant,

VERSUS

JANI E COCKRELL, DI RECTOR, TEXAS DEPARTMENT OF
CRI M NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
For the Eastern District of Texas
5:99-CV-15

Cct ober 15, 2001
Before DAVIS, JONES and DeMOSS, Circuit Judges.

W EUGENE DAVIS, Circuit Judge.”

WIlliamBurns, a Texas death row i nmate, seeks a certificate
of probabl e cause to appeal the district court’s dism ssal of his

habeas petition. W deny the certificate.

"Pursuant to 5TH QR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.



l.
A
WIlliamBurns was indicted for the capital offense of nurder
while in the course of a robbery in 1981.2 WIIliam Burns was
tried, convicted, and sentenced to death that sanme year, but this
convi ction was eventual ly reversed on appeal by the Texas Court of
Crimnal Appeals based on error in the jury charge.® Burns was
again tried, convicted, and sentenced to death in 1986, but that
conviction was al so reversed by the Texas Court of Crim nal Appeals
based on the trial court’s exclusion of mitigation evidence.*
Burns was tried, convicted, and sentenced to death for athird tine
in 1989. He appealed to the Texas Court of Crim nal Appeals, which
affirmed his conviction in 1992. The United States Suprene Court
deni ed certiorari in 1993.°
Burns filed an application for wit of habeas corpus in 1998
in state district court. The state court held an evidentiary
hearing and issued findings of fact and conclusions of |aw

recommendi ng denial of relief, which the Court of Crimnal Appeals

2 WIlliam Burns, his brother Victor Burns, and a friend, Danny
Ray Harris were accused of robbing and nurdering WIIiam Burns’
“replacenent” at the plant from which petitioner had been fired
shortly before the offense.

Burns v. State, 703 S.W2d 649 (Tex. Crim App. 1985).
‘Burns v. State, 761 S.W2d 353 (Tex. Crim App. 1985).

Burns v. Texas, 510 U.S. 838, 114 S.Ct.118 (1993).

2



adopted in 1999. Burns then filed a petition for federal habeas
relief. The district court denied relief in 2000, and petitioner
filed the instant application for COA with this court.

B

A COA may only issue if the petitioner nmakes a “substanti al
showi ng of the denial of a constitutional right.”® This burden can
be met if the issues presented “are debatable anong jurists of
reason; . . . a court could resolve the issues in a different
manner; or . . . the questions are adequate to deserve
encouragenent to proceed further.”’

A deat h sentence al one does not justify the automatic i ssuance
of a COA, although it is a proper consideration.® Any doubts as to
whet her the COA shoul d i ssue are to be resolved in the petitioner’s
favor.?®

Burns’ petition was filed after the enactnent of the

Antiterrorismand Effective Death Penalty Act (ADEPA). Thus, for

628 U.S.C. § 2253(c)(2);: Slack v. MDaniel, 529 U S. 473, 484,
120 S. Ct. 1595, 1603 (2000);: United States v. Kimer, 150 F.3d 429,
431 (5th Gir. 1998).

'MIller v. Johnson, 200 F.3d 274, 280 (5th Cir. 2000)(quoting
Barefoot v. Estelle, 463 U S. 880, 893 n. 4, 103 S.Ct. 2283, 3394
n. 4 (1983); Hicks v. Johnson, 186 F.3d 634, 636 (5th Cr. 1999),
cert. denied, 528 U S. 1132, 120 S.Ct. 976 (2000); see also Sl ack,
529 U. S. at 484, 120 S.C. at 1603-4 (quoting Barefoot v. Estelle,
463 U.S. at 893 n. 4; 103 S.Ct. at 3394 n.4).

8Lanb v. Johnson, 179 F.3d 352, 356 (5th Cir. 1999), cert deni ed,
528 U. S. 1013, 120 S. . 522 (1999).
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questions of |aw or m xed questions of |aw and fact adjudi cated on
the nerits in state court, we may grant federal habeas relief under
28 U.S.C. 8§ 2254(d)(1) only if the state court decision “was
contrary to, or involved an unreasonable application of, clearly
est abl i shed [Suprene Court precedent].”® W now turn to Burns
specific clains.
.
A Failure to introduce mtigating evidence

Burns first argues that his trial counsel was ineffective in
failing to introduce evidence that his brother, Victor Burns,
entered a plea of guilty to the offense in question. Petitioner
contends that this informati on woul d have been rel evant mtigating
evidence to be used during the punishnent phase. Texas case | aw
did not permt Burns to introduce this evidence in mtigation. The
Texas Court of Crimnal Appeals has stated the followi ng: “W do
not see how the conviction and puni shnent of a co-defendant could
mtigate appellant’s culpability in the crine. Each def endant
shoul d be judged by his own conduct and participation and by his

own circunstances.” Evans v. State, 656 S.W2d 65, 67 (Tex. Cim

App. 1983). See also Cordova v. Johnson, 157 F.3d 380, 383-84 (5"
Cir. 1998). Burns argues further that even if his co-defendant’s
sentence would not be relevant mtigating evidence, his co-

def endant’ s conviction woul d. The | anguage of Evans, cited above,

1See MIler, 200 F.3d at 281.




however, nmaekes it clear that this argunent fails as well.

In Lockett v. GChio, 438 U S. 586, 98 S.Ct. 2954 (1978), the

Suprene Court held that the sentencer can generally consider as a
mtigating factor “any aspect of the defendant’s character or
record and any of the circunstances of the offense that the
def endant proffers as a basis for a sentence | ess than death.” |d.
at 604, 98 S.Ct. at 29665.

Burns argues that his brother’s guilty plea judicially
establishes that he was the “triggerman” and that, despite the
Texas case-l aw cited above, his attorney should have proffered this
evi dence because it is a relevant “circunstance of the offense.”
This argunment is without nerit. Victor Burns plea stated that he
“...intentionally and knowngly cause[d] the death of an
i ndi vi dual, Johnny Lynn Haml ett, by shooting himwth a gun....”
No evi dence was offered in support of Victor Burns’ conviction, and
it is unclear whether Victor caused the death as a principal or as
an acconplice. The state was entitled to obtain the conviction
W t hout showi ng that Victor was the triggerman. The pl ea does not
therefore “judicially establish” that Victor Burns was the sole
“triggerman.” Additionally, counsel had very good reason for not
attenpting to nmake such an argunent. In WIIliam Burns’ statenent
to the police, he admtted that he shot the victim (“l took the
pistol out and | shot through the crack. There were only two
bullets in the pistol and | shot them"”)

Because an attorney cannot be ineffective for failing to raise
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neritless objections,! petitioner’s trial counsel did not perform
deficiently in failing to raise either of the above argunents. W
cannot, therefore, say that trial counsel was ineffective for
failing to introduce this evidence, and the district court was
correct in reaching this concl usion. 12
B. Eighth Anendnent Viol ations

Petitioner contends that his Ei ghth Amendnent rights were
vi ol at ed because he received a harsher sentence than his cohorts.
Victor Burns received a life sentence as aresult of a plea bargain
he entered into with the State, and Danny Ray Harris was never
tried for the offense. Petitioner therefore argues that his “death
sentence is disproportionate to his culpability in the offense”
because “petitioner neither possessed a weapon nor fired a shot at

the victim” As discussed above, whether petitioner actually shot

UG ark v. Collins, 19 F.3d 959, 966 (5" Cir. 1994).

2Burns asserts a separate but related clai mthat the governnent
violated Brady v. Maryland in failing to disclose its intent to
di sm ss the charges agai nst co-defendant Danny Ray Harris. Brady,
373 U.S. 83, 83 S.C. 1194 (1963). Burns argues that he suffered
prejudice fromthe state’s failure to disclose this information
because he could have used it as mtigating evidence in the
puni shnment phase of his trial. Even if the state did not intend to
try Harris and if it had disclosed this intent, this evidence would
not have been adm ssi ble under Texas | aw for the sane reason that
the disposition of the charges against Victor Burns were not
adm ssi ble. Mreover, this evidenceis irrelevant to a defendant’s
character, prior record or the circunstances of the offense.
Lockett v. Chio, 438 U S. at 601-02. See also Penry v. Lynaugh,
492 U. S. 302, 327-28, 109 S.Ct. 2934, 2951-52 (1989). Because the
evi dence was inadm ssible, under Texas |aw and constitutionally
irrelevant to mtigation, the state had no duty to disclose it
under Brady.




the victimis a disputed issue.

In finding that ©petitioner’s death sentence was not
di sproportionate in light of his noral culpability, the nagistrate
j udge ent ered proposed findi ngs and recommendati ons whi ch sumari ze
the resolution of this issue perfectly:

“Di sparate sentenci ng appears to sone degree i nherent in
our system The Suprene Court has repeatedly rem nded us
of this fact and has consistently held that, even in the
speci al context of the death penalty, there is nothing
unconstitutional about it.” United States v. lves, 984
F.2d 649, 650 n.3 (5" Cir. 1993). Thus, the nere fact
that other perpetrators were treated nore | eniently does
not render Burns’ death sentence a violation of the
Constitution and aws of the United States. Absent such
a violation, the Court cannot grant habeas corpus relief.

Magi strate Judge’ s Proposed Fi ndi ngs and Reconmended Di sposition,
at 5.

Burns has proffered no fact or persuasive | egal argunent that
woul d lead us to conclude that reasonable jurists could find the
district court’s decision on this issue (which adopted the
magi strate’s findings reproduced above) debatable or w ong.

C. Juror problens

1. Ineffective assistance of counsel in failing to strike a
potential juror.

Burns argues that his trial counsel was ineffectivein failing
to exercise a perenptory chall enge against juror Tennyson. This
argunent i s based on Tennyson’s statenent during voir dire that his
religious beliefs | ead himto the conclusion that “if a person take

alifethen his life should be took [sic].” Burns argues that his



| awyer shoul d have stricken Tennyson fromthe jury because he held
an intractable belief that death is the only punishnent he would
consider. This argunent fails.

Burns failed to object to the magistrate judge s findings
(adopted by the district court) rejecting this ineffective
assi stance of counsel claim The district court therefore revi ewed
Burns’ claimonly for plain error and held that the magistrate
judge’s finding (that trial counsel’s failure to excuse Tennyson
was not ineffective assistance of counsel) was not debatabl e anong
jurists of reason. This conclusion is sound because the record
shows that although Tennyson did state that he believed in a “life

for alife,” he expressed that belief only upon questioning by the
prosecutor regarding his prior witten statenent that he could
never, under any circunstances, return a verdi ct which assessed t he
death penalty. Tennyson also indicated that he would render a

deci sion according to the law and the evidence and woul d answer

no” to the special assessnent questions (if he thought that was
t he proper answer) even if that would result in a sentence contrary
to his religious teachings.

Addi tionally, Tennyson nmade several statenents favorable to
t he defendant, including that he would require the State to produce
at | east two witnesses against the accused and that he interpreted
“beyond a reasonabl e doubt” to nean “where you don’t have any doubt
what soever.” Tennyson’s trial counsel testified at the state

habeas proceeding that, in addition to the above statenents, he did
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not strike Tennyson because he was involved in a mssionary
program One of Burns’ punishnment witnesses in the sentencing
phase was involved in simlar work, and Burns’ trial counsel felt
t hat Tennyson m ght be able to identify with that w tness.

When we look at all of Tennyson’'s voir dire testinony--
particularly inlight of counsel’s testinony at the habeas heari ng-
-it is clear that Burns' trial counsel was not ineffective in
failing to strike Tennyson. Reasonabl e jurists would not argue
ot herw se.

2. Juror bias as a matter of |aw

Burns next argues that the acceptance of juror Tennyson
resulted in an unfair trial, since he describes Tennyson as hol di ng
an intractable belief that the death penalty is the only puni shnent
he woul d consider. This claimfails for two reasons. First, trial
counsel nmade no objection to Tennyson as a juror. As the
magi strate judge correctly observed, “absent a contenporaneous
obj ection, federal habeas corpus review of clains about the

conposition of jury panels is barred.” See Huffnman v. Wi nwight,

651 F.2d 347, 349 (5'" Cir. 1981). Second, the evidence indicates
that Tennyson was not, in fact, biased, as discussed above.
Rat her, Tennyson was a person who believed that the death penalty
is appropriate in murder cases, but would follow the |law and
evi dence, and consider mtigating evidence in deciding whether to

assess that punishnent.



3. Inproper (for cause) dism ssal of a nenber of the venire

Rel ying on Wtherspoon v. Illinois, 391 U S. 510, 521-22, 88

S.C. 1770, 1776-77 (1968), Burns next argues that prospective
juror MKay was inproperly excluded from service because of her
Vi ews opposing the death penalty. Al t hough Ms. MKay did state
that she was “closer to being totally against the death penalty,”
the record shows that she was stricken for general unsuitability
rather than for anti-death penalty sentinents.

The prosecutor asked McKay whet her she woul d be abl e to answer
the three speci al assessnent questions truthfully and she responded
that she had not read the questions. After several confused
responses, the trial court gave petitioner’s counsel an opportunity
to rehabilitate McKay by asking, “Wuld you refuse to find a person
guilty even if the evidence overwhelmngly showed him to be
guilty?” McKay responded, “lI don’t know ahead of tine.” Wen
asked about the three special punishnent issues again, MKay
responded again that she had not read them The trial court then
gave McKay an opportunity to read the questions. After an extended
period of time, the trial judge nmade the foll owi ng comments:

Sir, have the record reflect this venire man i s over

di straught just from having to answer the question or

read the questions. She is obviously not capable of

maki ng a deci sion. The court excuses her upon chal |l enge

fromthe State.
M. Court Reporter, yéﬁlmjll have in your notes the
anount of -- inordinate tine this venire man took j ust

sitting [here] attenpting to deci de how she was going to
answer the question. The record shall reflect when the
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court asked her to read the three questions she becane
di straught and began to cry and shake her head.
Qoviously not a fit person for jury service, obviously
not .

A federal habeas court gives substantial deference to the
trial judge's decisions on juror bias and suitability.?® The
petitioner has presented no facts or persuasive |egal authority
calling into question the trial judge's decision to exclude juror
McKay.

L1,
For the reasons stated above, we deny Burns’s notion for a

certificate of appealability.

13Gee, e. 0., Wainwight v. Wtt, 469 U S. 412, 424-26, 105 S. O
844, 852-53 (1985).
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