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PER CURI AM *

In the first of two actions that have been consolidated on
appeal , Def endant s- Appel |l ants Carolyn Wl | s, Sanuel Wel|s, Yul ander
Wells, Rena Wells, Anthony Wells, Lester Wells, and Jesse Wl ls
(collectively, “the Wl | ses”) seek reversal of the district court’s
grant of sunmmary judgnent in favor of Defendants-Appellees Devon
Ener gy Corporation (successor by nerger to PennzEnergy Conpany) and
Devon Energy Production Conpany, L.P. (successor by nerger to
PennzEnergy Exploration and Production, L.L.C ) (collectively,
“Devon”). In the second of the consolidated actions, Plaintiff-
Appel l ant Carolyn [Wells] Ivy! seeks reversal of the district

court’s sua sponte dismssal of her related | awsuit. Because we

conclude that the district court ruled correctly in granting
summary judgnent in favor of Devon, we affirmthe sunmary judgnent.

Li kewi se, the court’s sua sponte dism ssal of Carolyn Ivy's suit

was correct, so we affirmthat disnm ssal as well.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.

! Carolyn Wlls, a Defendant-Counter Claimant in the first
above-styled suit, is one and the sane person as Carolyn [Wel |l s]
vy, the Plaintiff in the second above-styled suit.
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| . Facts and Proceedi ngs

The di sputes in these cases center on the contractual,
statutory, and legal duties arising between a Lousiana m neral
| essee and its lessors. The facts are not seriously contested.

I n Decenber 1947, Mary S. Watson (an ancestor of the
Wl | ses) and others granted an oil, gas, and mneral lease to
Devon’ s predecessor in interest, Union Producing Conpany; and in
1953, the sane parties entered into an Amendnent and Ratification
of Pooling Agreenent. These docunents (collectively, “the Watson
Lease”) affect lands in the Sligo Field, Bossier Parish,

Loui siana —including the V2 of the SE/4 of Section 15,
Township 17 North, Range 12 West (“Tract 1"), which the Wl ses
own or once owned. The WAtson Lease contains a provision
typically found in Louisiana oil and gas | eases of that era,
outlining the effect of a transfer of ownership that affects the
interest of the |essor:

If the estate of either party hereto is

assi gned, and the privilege of assigning in

whol e or in part is hereby expressly all owed,

t he covenants hereof shall extend to their

heirs, executors, adm nistrators, successors

or assigns, but no change in the ownership of

the I and or assignnent of rentals or

royal ties shall be binding on the Lessee

until after the Lessee has been furnished

wth a certified copy of the recorded

i nstrunment evi denci ng such transfer.

In 1959, Mary Watson died intestate. According to the
Wl | ses, Mary Watson’s estate was inherited by Mary G Wl ls

(Mary Watson’s granddaughter and the Wellses’ nother). |In 1962,



Mary G Wells died intestate. Devon asserts that, in accordance
wth the transfer of ownership provision quoted above, it
suspended further royalty paynents pending recei pt of record
evidence that the interest of Mary G Wl ls had devolved to her
heirs. In 1979, Yulander Wlls (a son of Mary G Wlls, and a
defendant in this action) contacted Devon seeking rel ease of the
suspended royalty paynents. Devon replied to Yulander Wells’s
witten request as follows (enphasis ours):

In as nuch as the information you furnished
is appreciated, we still need the estate
docunentation that such a trust was set up.?
We are enclosing our Louisiana requirenents
for paynent of royalties and our suggested
affidavit of heirship form Please have this
formconpleted while follow ng the quideline
of our requirenents. Upon receipt of this
information, we will be in a better position
to rel ease accruals.

None di spute that the Wellses did not provide Devon with a

j udgnent of possession evidencing the Wellses’ inheritance of an
interest in the Watson Lease. Yul ander Wells did, however,
return to Devon the conpleted Transfer Order and Affidavit of
Heirship forns, on the strength of which Devon rel eased the
suspended royalties to the Wellses in 1980. 1In addition to

di sbursing sone 18 years’ accunul ated back royal ties, Devon
comenced paying royalties to the Wel |l ses on subsequent m neral

production, even though the royalties paid to individual famly

2 The trust to which this excerpt refers was “a | ong-
standing trust fund set aside by [Mary G Wells]” described by
Yul ander Wells, into which “[a] certain percentage of the profits
obtained fromthe |l easing of [Tract 1] was to be placed....”
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menbers, based on their purported interests, totaled |ess than
$3.00 in sone nonths.

In 1999, the Wellses began to send denmand letters to Devon,
threatening litigation and all eging that Devon had not paid al
the royalties due on Tract 1, had wongfully paid royalties for
production on other tracts to other individuals when in fact the
royal ti es should have been paid to the Wl lses, and had conm tted
trespass, conversion, and other torts. In their “final” demand
letter, the Wellses expressed a willingness to “settle this
matter in good faith quickly and quietly,” proposing that Devon
pay “$46 mllion to settle all clains, known or unknown, that
[the Wl | ses] have against [Devon] and its directors and
of ficers.”

Devon had replied to the previous demand letters, asking for
clarification on sone points, correcting errors on others, and
explaining its position on the matters about which the Wl |l ses’
contentions were concrete and intelligible. 1In response to the
“final” demand letter, however, Devon filed a declaratory
judgnent action in May 1999, pursuant to 28 U . S.C. § 2201, in the
United States District Court for the Western District of
Loui si ana, designating the Wl | ses as defendants (the
“Declaratory Action”). In the Declaratory Action, Devon sought,
inter alia, aruling that the clains stated in the demand letters
wer e unfounded and that Devon had perfornmed all of its
obligations to the Wellses arising out of its mneral operations

inthe Sligo Field in Bossier and Caddo Pari shes, Louisiana. The



Wellses filed their counterclaimin June 2000, and in Septenber
2000, Devon filed a notion for summary judgnent.

A few days later, also in Septenber 2000, Carolyn Wells Ivy
filed an action in Illinois state court against Devon (the “lvy
Suit”), grounded in the sane set of operable facts as the
Decl aratory Action, and alleging a conspiracy to commt fraud,
fraudul ent conceal nent, violation of the Illinois Antitrust Act,
and mai|l fraud. Devon renoved the Ivy Suit to the United States
District Court for the Northern District of Illinois, and in
Decenber 2000, that district court granted Devon’s notion to
transfer the Ivy Suit to the Western District of Louisiana (where
the Declaratory Action’s notion for sunmary judgnment was
pendi ng), on the ground that the Ivy Suit arose out of the sane
transaction or occurrence as the Declaratory Action.

The following nonth, the district court for the Wstern
District of Louisiana issued two nenorandumrulings. |In the
first ruling, pertaining to the Declaratory Action, the court
denied the Wellses’ notion to dismss the suit, and granted
Devon’s notion for sunmary judgnent. As to the Lease-based
clains, the court found that Devon had no obligation to make
royalty paynments to the Wellses under the Watson Lease because
the Wellses had failed to provide the necessary instrunments to

Devon evidencing their ownership interests in the Watson Lease.?

3 The court expressly declined to address Devon’s
alternative clains that (1) the Wellses’ denmand letters failed to
satisfy the requirenents of Louisiana’s Mneral Code, (2) Devon’s
responses to the demand |l etters provided reasonabl e cause under
the M neral Code for nonpaynent of royalties, and (3) the royalty
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As to the non-Lease-based allegations in the demand letters, the
court found that clains grounded in those contentions had never
been asserted —as they had to be —as conpul sory countercl ai ns
in the Declaratory Action, so that the Wl lses were forever
barred from asserting them

In the second ruling, pertaining to the Ivy Suit, the

district court dism ssed the action sua sponte, concl uding that

the clains stated in it should have been pled affirmatively as
conpul sory counterclains in the Declaratory Action, which had
been filed first and in which Carolyn Wlls Ivy was a nanmed party
defendant; so that Ms. Ivy was barred fromasserting themin the
subsequently filed Ivy Suit. The Wellses and Ms. vy tinely
appeal ed the grant of summary judgnent in favor of Devon and the

dism ssal of the Ivy Suit.

1. Analysis

A. Standard of Revi ew

We review a grant of summary judgnent de novo, applying the
sane standard as the district court.* A notion for summary
judgnent is properly granted only if there is no genuine issue as

to any material fact.® An issue is material if its resolution

clains related to periods before March 1996 had prescri bed under
Loui siana Gvil Code article 3494(5)’s three years |iberative
prescription.

4 Morris v. Covan Wirld Wde Mving, Inc., 144 F.3d 377, 380
(5th Cir. 1998).

> Fed. R Cv.P. 56(c); Celotex Corp. v. Catrett, 477 U. S
317, 322 (1986).




could affect the outcone of the action.® |In deciding whether a
fact issue has been created, we nust view the facts and the
inferences to be drawn therefromin the |ight nost favorable to
t he nonnovi ng party.’

The standard for summary judgnent mrrors that for judgnent
as a matter of law.® Thus, the court nust review all of the
evidence in the record, but nmake no credibility determ nations or
wei gh any evidence.® In reviewing all the evidence, the court
must disregard all evidence favorable to the noving party that
the jury is not required to believe, and should give credence to
the evidence favoring the nonnoving party as well as that
evi dence supporting the noving party that is uncontradicted and
uni npeached. °

We review de novo the district court’s dism ssal of the Ivy

Suit.

6 Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986).

’ See d abi sionbtosho v. City of Houston, 185 F.3d 521, 525
(5th Cr. 1999).

8 Celotex Corp., 477 U.S. at 323.

° Reeves V. Sanderson Plunbing Products, Inc., 530 U S. 133,
150 (2000).

0 1d. at 151.

11 The district court cited Federal Rule of Civil Procedure
13(a), governing conpul sory counterclains, when it dism ssed the
vy Suit. As explained nore fully below, see infra, section
I1C., we treat this dismssal as a dismssal for failure to state
a claimfor which relief can be granted, reasoning that there is
no set of facts that Ivy can present that would | ead to her
success, because the claimitself is barred. D smssals for
failure to state a claimare reviewed de novo. Kennedy V.

Tangi pahoa Parish Library Bd. of Control, 224 F.3d 359, 365 (5th
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B. The Decl aratory Judgnent Action

The Wl | ses advance four grounds in their appeal of the
grant of summary judgnent in favor of Devon: (1) The district
court erroneously chose to apply Louisiana law, (2) the district
court did not have subject matter jurisdiction; (3) “the
appel l ees’ false statenents contained in their notion [for]
summary judgnent regarding a material issue in this litigation
constitute grounds for reversal” of the ruling, and (4) Devon
wai ved strict conpliance with the mneral |ease’s requirenent
that “a certified copy of the recorded instrunment
evidencing...[a] transfer” nust be provided, when it furnished
the Transfer Order and Affidavit of Heirship fornms to the
Wl | ses, released the suspended royalties on the strength of the
conpl eted fornms, and continued to pay subsequent royalties.!?

For the reasons set forth below, we discern no nerit in the first
three grounds for appeal. Although there is sone nerit to the

fourth ground, we conclude that the Wellses failed to present

Cr. 2000) (“We apply de novo review to dispositive notions, |ike
dismssals for failure to state a claimand grants of sunmary
j udgnent.”).

12 The Wellses also contend that the district court in
Loui si ana | acked personal jurisdiction over them Setting aside
the fact that they have |ong since waived any chall enge to
personal jurisdiction they m ght have had, this contention is
scarcely developed in their brief. “[T]lhere is authority within
this Crcuit that a party who inadequately briefs an issue waives
the claim” Shell Ofshore, Inc. v. Ofice of Wirker’'s Conp.
Prograns, 122 F.3d 312, 317 (5th Cr. 1997) (citing G nel v.

Conni ck, 15 F.3d 1338, 1345 (5th Cr.1994); Villanueva v. CNA
Ins. Conpanies, 868 F.2d 684, 687 n. 5 (5th Cr.1989)). Invoking
that authority, we decline to address this issue further.
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evi dence sufficient to survive Devon’s notion for summary
judgnent, and therefore affirmthe district court’s grant of

summary judgnent.

1. Choice of Law

The Wellses first contend that the district court was
required to conduct the choice of |aw analysis specified in
Loui siana Cvil Code article 3515, that the court failed to do
so, and that it erroneously applied Louisiana law. C vil Code

article 3515, appearing in Book |V, states that “[e] xcept as

ot herwi se provided in this Book, an issue in a case having

contacts with other states is governed by the |aw of the state
whose policies would be nost seriously inpaired if its |law were
not applied to that issue.”®® It then lists particular factors
to be weighed in determ ning which state’s | aw shoul d be appli ed.
The Wl | ses advance several reasons why they believe that the

| aws of other states, especially the laws of Illinois, should be
applied. They fail, however, to account for the initial caveat
in article 3515, “[e] xcept as otherw se provided in this Book”
and it is “otherwise provided” in Book IV that “[r]eal rights in
i movabl es situated in this state are governed by the Iaw of this
state,”! and that “[w]jhether a thing is an i movable is

determ ned according to the substantive |aw of the state in which

13 La.Civ. Code art. 3515 (enphasis added). The “Book” to
which article 3515 refers is Book IV, Conflict of Laws.

14 1d. art. 3535.
10



the thing is situated.”? |In addition, Louisiana s Mneral Code
clarifies that “[a] mneral right is an incorporeal inmmovable.”?!®
As the entire controversy in this action concerns obligations and
entitlenents created by the Watson Lease, and that | ease pertains
to mnerals that are located entirely in Louisiana, the district
court correctly chose to apply Louisiana | aw. *’

2. Subject Matter Jurisdiction

The Wl lses next contend that the federal court sitting in
diversity | acked subject matter jurisdiction because the
requi site anount was not in controversy.!® This positionis
sinply untenabl e given the Wellses’ express affirmation in their
Counterclaimthat “[j]Jurisdiction is proper in this
Court...pursuant to 28 U S.C 8§ 1332..., in that this is a case
between citizens of different states..., and the matter in
controversy exceeds $75, 000. 000, exclusive of interest and
costs.” The Pretrial Order, drafted pursuant to a tel ephone
conference between the parties, asserts the sane, and affirns

that jurisdiction is uncontested. The Wl | ses cannot now advance

5] d.

1 La. Rev. Stat. 31:18.

7 In fact, the WIIses thenselves asserted in their
Counterclaimthat “[t] he substantive | aws of the State of Loui siana
(mneral and otherwise) control the controversy between the
parties.” This, coupled with the fact that the Wellses did not
reference choice of law as a contested issue in the pretrial order
or otherwi se preserve the matter for appeal, strengthens the
al ready-di spositive statutory mandate to apply Louisiana law in
this action.

8 Diversity of citizenship between the parties is not
cont est ed.
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deficiencies of the anount in controversy to defeat
jurisdiction.?®

3. Material M srepresentation

The Wellses’ third argunent on appeal appears to run as
follows: Wen the district court ruled that Devon had no
obligation to nmake royalty paynents to the Wl | ses because Devon
was never provided with the type of docunent evidencing a
transfer of ownership that the Watson Lease expressly required,
the court was relying on material factual m srepresentations by
Devon. Accepting arguendo that the Watson Lease requires a
judicial decree, the Wl lses contend that Devon in fact had a
judicial decree resulting froma 1979-1980 action entitled A C_

Skannal v. Jack Watson et al., and that the judicial decree from

A. C. Skannal touched on the Wellses’ surface rights in Louisiana

property. The Wellses therefore conclude that Devon’s assertion

that it was never provided with the requisite judicial decree

19 Devon correctly points out that, even if the plaintiff’s
conplaint —Iike Devon’s —asserts that the anount in
controversy requirenent is net, the claimmy still be dism ssed
if it appears to a legal certainty, fromthe face of the
conpl aint or other evidence, that the claimis actually for |ess
than the jurisdictional anmount. De Aguilar v. Boeing Co., 47
F.3d 1404, 1409 (5th Cr. 1995). Devon also correctly notes,
however, that it did not appear to a |egal certainty that |ess
t han $75, 000 was at issue here, especially considering the
serious nature of the allegations raised in the Wllses’ denmand
letters, and the proposed “settlenent” anount in those sane
letters of $46 mllion. This alternative nethod of defeating
diversity jurisdiction therefore fails as well.
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constitutes a material representation, such that the district
court’s ruling (which relied on it) nust be reversed.?

It is by no neans clear that a docunent evidencing the sale
of surface rights is even relevant to a dispute centering on
mneral rights. Even if it is relevant, however, Devon answers
the Wellses’ argunent conclusively by observing that we are

precl uded fromconsidering the A C. Skannal judgnent because that

docunent was not presented to the district court and is thus not
part of the record on appeal.? The Wl lses’ argunent that they

did not learn of the 1979 A.C. Skannal action until Novenber 2000

is unavailing. Because the 1979-1980 docunents were discovered
in 2000, they presunmably could have been di scovered, with
diligent investigation, in tinme to present themto the district
court. W therefore decline to address further this argunent by
t he Wl ses.

4. Wi ver

The Wellses’ last signficant argunment on appeal is that
Devon “actually waived [its] rights under the Watson Lease by
failing to require and request a judicial decree before paying

royalties.” Although they cite inapplicable Illinois lawin

20 The Wellses contend that Devon’s denial that it “refines,
markets or sells products in the State of Illinois” is also a
m srepresentation, but they do not develop this allegation
further in their brief. As with their challenge to persona
jurisdiction, we therefore consider the issue waived, and decline
to address it further. See supra note 12.

2l See FED. R App. P. 10(a). The clerk of court therefore
ordered the Wellses to renove the copy of the A .C_ Skanna
judgnment fromtheir brief.
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support of this argunent,? the thrust of their reasoning, which
they expressed as follows, is well taken: A waiver of a
contractual provision nmay be established by conduct indicating
that strict conpliance with the provision will not be required.
W would clarify the Wellses’ argunent further by suggesting
that, in furnishing the affidavit of heirship formto Yul ander
VWlls in response to his inquiry, in accepting the conpleted form
fromhim in releasing sone 18 years’ worth of accunul at ed
royalty paynents on the strength of that formand the conpl eted
transfer order, and in continuing thereafter to pay royalties to
the Wellses for production on Tract 1, Devon may wel |l have waived

strict conpliance with the |lease termthat otherwi se requires “a
certified copy of a recorded instrunent evidencing...[a]
transfer.”

Even if we grant that this argunent has nerit, however, only
a narrow segnent of the Wellses’ claimwould be preserved.
First, as to the Wellses’ clains pertaining to tracts other than
Tract 1, we agree with the district court that the Wllses failed
to provide the types of docunentation required by the Watson
Lease, and the argunent of waiver does not reach those tracts
because Devon did not pay accumul ated or continuing royalties on
t hem based on the strength of the conpleted forns returned by

Yul ander Wells. Second, to the extent that the Wllses may

contend that their fractional royalty interest in Tract 1 1is

22 Community Conval escent Ctr. of Naperville v. First
Interstate Mortgage Co. of II1l., 537 N E 2d 1162 (Il11. App. 2d
1989) .

14



greater than the transfer order reflects because past conveyances
gave their ancestors a |larger share, we again agree with the
district court’s grant of Devon’s notion for summary judgnent.
Proof of a larger fractional share would have to include the
prescribed “certified copy of a recorded instrunent evidencing”
past transfers, which the Wl | ses have not furnished to Devon;
and the wai ver argunent, again, does not alter this conclusion.
Qobvi ously, Devon did not pay royalties on the |arger fractional
shares in Tract 1, whether on the strength of the forns conpleted
and returned by Yulander Wells or on the strength of anything
el se. Last, as to the Wel|ses’ non-|ease-based clains, we agree
wth the district court that they were never affirmatively
pl eaded as conpul sory counterclains, as required, and thus we
affirmthe grant of summary judgnent as to those clains. Again,
the wai ver argunent does not alter this analysis: Because the
wai ver argunent would operate only to relax the express terns of
the | ease contract, the argunent is inapplicable to non-|ease-
based cl ai ns.

The only possi ble aspect of the Wellses’ claimthat the
wai ver argunent could save, then, is their contention that Devon
underpaid royalties on the Wl lses’ fractional interest —as

reflected in the transfer order —on Tract 1. Yet even as to

this narrow segnment of the Wellses’ claim they failed to cone
forward with summary judgnent evidence sufficient to create a
genui ne issue of material fact to survive Devon’s notion for

summary judgnent. Except for bare, conclusional statenents of
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under paynment, the Wellses have presented no factual basis that
woul d put at issue the question of the nonetary anount of the
royalties paid on Tract 1.

Al of the Wellses’ argunents thus fail, and we affirmthe

district court’s grant of sunmmary judgnent accordingly.

C. The lvy Suit

After the district court granted summary judgnent in favor
of Devon in the Declaratory Action, it then dism ssed the Ivy

Suit sua sponte, reasoning that the “causes of action underlying

lvy’'s petition should have been [pled] as conpul sory
counterclains in the [Declaratory Action] pursuant to Federal
Rule of Gvil Procedure 13(a).” |Ivy contends that this dism ssal
was i nproper and should be reversed for the foll owm ng reasons:
(1) The district court failed to apply the proper choice of |aw
rules inits ruling; (2) the clains asserted in the Ivy Suit were
not conpul sory counterclainms that should have been pled in the
Decl aratory Action because Ivy was not aware of the underlying
actions fromwhich the vy Suit arose when the counterclai mhad
to be pleaded; (3) the district court in Louisiana had no
personal jurisdiction over the plaintiff; (4) the district court
had no subject matter jurisdiction over this suit which “only

i nvol ved cause[s] of action[] under Illinois law'; and (5) the
district court relied on Devon’s false material statenments in
reaching its decision. D scerning no nerit in lvy' s argunents,

we affirmthe district court’s sua sponte dismssal, as well as
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the underlying denial of remand by the district court for the
Northern District of Illinois.

lvy’s challenges to the choice of law and to the
categori zation of her clains as conpul sory counterclains may be
di sposed of sinultaneously. As Devon correctly points out, the
district court was not faced with a choice of |aw issue when it
dism ssed Ivy's suit, because the suit was dism ssed on federal
procedural grounds when the district court determned that the
suit conprised only clains that shoul d have been pl eaded as
conpul sory countercl ains under Federal Rule of G vil Procedure
13(a) in Devon’s Declaratory Action. The court therefore did not
err inits choice of |aw

Neither did the district court err in concluding that Ivy’s
clains were conpul sory counterclains when it applied the federa
procedural rules. The Wellses’ mneral interest in the Sligo
Field lies at the core of the Ivy Suit; all of Ivy's clains are
prem sed on the understanding that “[p]laintiff is an heir
descendant of Mary Lee Giffin Wells and Sanm e Ree Wells, who
owned certain [innmovable] properties and had an interest in the
m neral and natural gas production fromthose properties |ocated
in the Bossier and Caddo Parishes in the state of Louisiana,” and
t hat Devon “operate[s] over 50% of the oil and gas production” in
the sanme parishes. The fact that all of Ivy’'s clainms derive from
the same mneral interests and | essor-|essee relationship as do
t hose underlying the Declaratory Action certainly qualifies them

as clains that “arise[] out of the transaction or occurrence that
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is the subject matter of the opposing party’'s claim”2 |n Tank

| nsul ation International, Inc. v. Insultherm Inc.,?% we

reiterated the questions that a court should address to determ ne
whet her a clai mwas conpul sory under Rule 13(a):

(1) whether the issues of fact and | aw raised
by the claimand counterclaimlargely are the
sane; (2) whether res judicata would bar a
subsequent suit on defendant’s clai mabsent
the conpul sory counterclaimrule; (3) whether
substantially the sane evidence will support
or refute plaintiff’s claimas well as
defendant’s counterclaim and (4) whether
there is any logical relationship between the
claimand the counterclaim?

The fourth question in that rule is undoubtedly answered in the

affirmative, and as Tank Insul ation nmakes clear, if any of the

four questions is answered affirmatively, the counterclaimis
conpul sory. 2 The district court therefore correctly concl uded
that Ivy’'s clains were conpul sory countercl ains.
More responsive to Ivy' s contention of error with respect to

t he conmpul sory countercl ai mdeterm nati on, however, we deem her
attenpt to invoke one of Rule 13(a)’s exceptions unavailing.
Rul e 13(a) provides, in pertinent part:

A pl eading shall state as a counterclai many

claimwhich at the tinme of serving the

pl eadi ng the pl eader has agai nst any opposi ng
party....?’

2 Fep. R Gv. P. 13(a).

24 104 F.3d 83 (5th Gir. 1997).

% 1d. at 85-86.

26 See id. at 86.

2 Fep. R CGv. P. 13(a) (enphasis added).
18



Construing lvy' s argunent generously, she appears to contend that
the clains she asserted in the Ivy Suit were not known to her
when the Well ses pl eaded their counterclai magai nst Devon, and
that those clains arose, in fact, not fromthe mneral |ease but

rather fromthe discovery of the A .C._ Skannal action alluded to

above —whi ch di scovery cast Devon’s actions toward her and her
relatives in a new light. Thus, she argues, she does cone under
the exception to Rule 13(a), because she did not have the clains
alleged in the Ilvy Suit “at the tinme of serving the pleading” of
the counterclaimin the Declaratory Action.
vy’ s argunent rings hollow for several reasons. First, as

a procedural matter, Federal Rule of Civil Procedure 13(e)
provi des:

CounterclaimMaturing or Acquired After

Pl eading. A claimwhich either matured or

was acquired by the pleader after serving a

pl eading may, with the perm ssion of the

court, be presented as a counterclaimby

suppl enent al pl eadi ng.
If, as lvy contends, the allegations in the Ivy suit arose from
her | ate discovery of “the Skannal action,” nothing prevented her
fromseeking the district court’s permssion to include the new
clains in a supplenental pleading in the Declaratory Action.

Second, the conplaint in the Ivy Suit nmakes absolutely no

reference to her discovery of the A C. Skannal action, but

instead refers sinply to Ivy’s mneral interest inherited from
her parents and to Devon’s attenpts to deval ue, or “render

unmar ket abl e,” that sane mneral interest. On the face of the
conplaint, therefore, it appears to a certainty that the
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all egations derive, at least in substantial part, fromthe
m neral interest described in the Watson Lease and the resulting
| essor-| essee rel ationship between |vy and Devon.

Last, Devon is convincing when it points out that the
VWl | ses’ Demand Letters reflect that they had conplaints very
simlar to those alleged in the Ivy Suit, as early as 1999. For
exanple, the Ivy Suit conplaint alleges fraudul ent conceal nent,
conspiracy to commt fraud, and mail fraud. The May 171, 1999
Demand Letter, in turn, asserts the foll ow ng:

At the outset, | note that you m srepresented
various | and transactions in an effort to
deceptively give the appearance that ny
clients do not hold mneral interests in
Tract 5..... | have discovered that [Devon]
began drilling operation [sic] on this |and

w thout | egal authority in 1950 and in
trespass of ny clients’ undivided m neral
interest.... [Devon] possesses full know edge
of this fact and began a conspiracy in 1978
by soliciting the Lewis famly to sign off on
| eases dated April 15, 1978, which were
retroactive to July 5, 1950. [Tlhis illega
conplicity continues today....

| have conmm ssioned a fifty-year study of

| eased market rate natural Gas prices and
conpared the records that [Devon] submtted
tony clients in 1980. | noted a vast
difference in the actual prices of the nmarket
and the prices stated by [Devon]. dearly,
this is prima facie evidence of [Devon’s]
effort to defraud ny clients of the true
royalties and circunvent their mneral rights
wi t hout consi deration.

In sunmation, nmy Clients have suffered
grievous injuries as a direct results [sic]

of [Devon’s] material breach of various

| eases [sic] agreenents, participation in
conspiracy to defraud the Wells famly of
correct royalty paynment in violation of both
federal and state laws, and failure to conply
wth federal and state regul ati ons regarding
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record keeping and contracts, deceptive
busi ness practice, mail fraud, and securities
fraud.

The inference fromthese excerpts is that, as early as May 1999,
the entire Wells famly had clains essentially identical to those
asserted by Ivy in her Illinois conplaint. For all of these
reasons (lvy's failure to seek | eave of the district court to
file a supplenental pleading in the Declaratory Action under
Federal Rule of G vil Procedure 13(e); failure of her conplaint

inthe Illinois action even to allude to the A.C. Skannal action;

and the highly simlar allegations in the May 1999 Denand
Letter), we reject Ivy s argunent that she did not have the
clains alleged in the Ivy Suit “at the tinme of serving the
pl eadi ng” of the counterclaimin the Declaratory Action.

| vy next contends that the federal district court in
Loui si ana | acked subject matter jurisdiction over the case, and
personal jurisdiction over her. Neither of these contentions is
adequately briefed. W note nevertheless that, as to subject
matter jurisdiction, the parties are of diverse citizenship, and
vy’ s conplaint —even though it was filed in Illinois state
court originally —explicitly states that the anmount in
controversy exceeds the sum of $75,000; and that, as to personal
jurisdiction, her conplaint is premsed on her mneral interest
in Louisiana, an i movable, thus establishing a nexus between her
and the state sufficient, for purposes of this action, to support
personal jurisdiction. Both challenges to jurisdiction therefore

fail.
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lvy’s next argunent mrrors the Wl lses’ argunent discussed
in section I1(B)(3), supra —that the district court erred when
it relied on Devon's purported material msrepresentation that it
had received no requisite judicial decree, when in fact, Devon

knew of the judgnent fromthe A C_Skannal judgnent. For the

sane reasons given above, we reject this argunent. |Ivy adds to
that claimthe further allegation that the district court relied
on a second material msrepresentation by Devon: that Devon
denied that it refines, markets or sells products in the State of
I[1linois. This allegation is wholly unsupported and i nadequately
briefed. W therefore decline to address it.?

Thus, all of Ivy's argunents fail. W consider |ast,
however, whether the district court nevertheless erred in

dismssing the vy Suit sua sponte; and we conclude that it did

not .
The U. S. Suprene Court has recogni zed that

[ Federal Rule of Cvil Procedure] 12(b)(6)
authorizes a court to dismss a claimon the
basis of a dispositive issue of law. This
procedure, operating on the assunption that
the factual allegations in the conplaint are
true, streanlines litigation by dispensing

w th needl ess di scovery and factfinding.
Nothing in Rule 12(b)(6) confines its sweep
to clainms of | aw which are obviously
unsupportable. On the contrary, if as a
matter of law it is clear that no relief
could be granted under any set of facts that
could be proved consistent with the

all egations, a claimnust be dism ssed,

W thout regard to whether it is based on an

28 See Cinel v. Connick, 15 F.3d 1338, 1345 (5th Cir. 1994)
(stating that “[a] party who inadequately briefs an issue is
consi dered to have abandoned the claini).
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outl andi sh legal theory or on a cl ose but
ultimately unavailing one.?

Ceneral ly, however, a court that exercises its power sua sponte

to dismss a conplaint under Rule 12(b)(6) nust give the
plaintiff notice before doing so, although failure to do so is

not necessarily reversible error. As we stated in Bazrowx v.

Scot t , 3°

CGCenerally a district court errs in disnssing
a pro se conplaint for failure to state a
claimunder Rule 12(b)(6) wi thout giving the
plaintiff an opportunity to anend. The
district court may dism ss an action on its
own notion under Rule 12(b)(6) as long as the
procedure enployed is fair. True, the
district court erred in failing to qgive
Appel l ant notice of the court’s intention to
dismss his suit or an opportunity to anmend
his conplaint. Such error nmay be
aneliorated, however, if the plaintiff has
all eged his best case, or if the dism ssal
was W t hout prejudice. 3

As shown above, lIvy was required to assert her clains as
conpul sory counterclains in the Declaratory Action if she w shed
to assert themat all. Having failed to do so, she was forever
barred fromasserting those clainms, fromwhich the district court
could correctly conclude that, “as a matter of law,] it is clear

that no relief could be granted under any set of facts that could

2 Neitzke v. Wlliams, 490 U S. 319, 326-27 (1989)
(superseded by statute on other grounds) (internal quotation
marks and citations omtted) (enphasis added).

30 136 F.3d 1053 (5th Gr. 1998).

31 1d. at 1054 (internal quotation marks and citations
omtted) (enphasis added).
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be proved consistent with the allegations,”3 and coul d concl ude
further that Ivy had “alleged [her] best case,”® thus warranting
dism ssal of the clains wthout prior notice to lvy. W
therefore echo our earlier conclusion from Bazrowx:

[Qur careful and thorough de novo review
satisfies us that, as it stands, [Ilvy’ s]
conplaint does fail to state a claimfor
which relief could be granted. @G ven that
conclusion..., any error in failing to give

noti ce and all ow anendnent is harnl ess. 3

The district court’s sua sponte dism ssal of the Ivy Suit is

therefore affirned.
I'11. Conclusion
For the foregoing reasons, the district court’s grant of
summary judgnent in the Declaratory Action and di sm ssal sua
sponte of the Ivy Suit are
AFFI RVED.

32 Neitzke, 490 U. S. at 327.
3 Bazrowx, 136 F.3d at 1054.
34 1d. at 1054-55.
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