IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-21132

Summary Cal endar

RONALD F. WLLI AMS
Plaintiff — Appellant
V.
TACO BELL CORPORATI ON
Def endant — Appel | ee

Appeal fromthe United States District Court
for the Southern District of Texas
No. H-00-3141

August 2, 2002

Before KING Chief Judge, and H GE NBOTHAM and BENAVI DES, G rcuit
Judges.

PER CURI AM *

In federal district court, Plaintiff-Appellant Ronald F.
Wl liams asserted racial discrimnation and retaliation clains
pursuant to Title VII of the Gvil R ghts Act of 1964 against his

enpl oyer, Defendant—-Appell ee Taco Bell Corporation. 42 U S. C 8§

Pursuant to 5THCQR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



2000e et seq. (1994). WlIllians appeals fromthe district court’s
grant of summary judgnent in favor of Taco Bell Corporation. For
the foll owi ng reasons, we AFFIRM the judgnent of the district
court.
| . Factual and Procedural History

Def endant —Appel | ee Taco Bell Corporation (“Taco Bell”) hired
Plaintiff-Appellant Ronald F. WIllians, an African-Anmerican, on
February 3, 1999. In Septenber 1999, after WIIlians conpl eted
manager training at two other Taco Bell |ocations, Taco Bel
transferred Wllians to manage its “Store #16172.” As the
manager of Store #16172, WIIlians was supervi sed by Mark Bri dges,
a restaurant support manager charged with supervising severa
Taco Bell locations. Bridges was the prinmary contact for the
managers of stores under his supervision, and he was responsible
for evaluating the performance of the supervised restaurants and
their personnel.

Store #16172 experienced production problenms and was audited
by Taco Bell on Septenber 3, 1999, just prior to Wllians’s
assi gnnent to the managenent position there. In an effort to
i ncrease production at Store #16172, supervisor Bridges asked
Wllians to create an “action” plan for the store by October 24,
1999. As requested, WIlians prepared the plan and submtted it

to Bridges.



During Wllianms’s tenure as the manager of Store #16172, the
store’s enployees were primarily Hi spanic and African- Aneri can.
WIllians asserts that, during Bridges's multiple visits to Store
#16172, Bridges occasionally made racially discrimnatory
statenents to Wllians and his staff. Specifically, WIIlians
asserts that Bridges asked the enpl oyees why they drove such nice
cars when they worked at a | ow perform ng Taco Bell restaurant.
WIllians conplained to Bridges about his disparagi ng comments,
and when Bridges “laughed it off,” WIllians conplained to
Bri dges’ s supervisor, Chad Montsinger, in October of 1999.

After the neeting with Montsinger, WIIlians asserts that
Bridges told Wllianms that WIlians should transfer to a Taco
Bell location in the “ghetto” so that another white manager who
had been “in the ghetto too long” could transfer to Store #16172.
Wl liams declined to transfer to another Taco Bell |ocation.
Williams further asserts that, after Store #16172 was robbed,

Bri dges warned Wllians not to arrive at the store driving a new
car. Additionally, according to WIlians, Bridges encouraged
Wllians to hire nore white enpl oyees because Bridges was unhappy
with the fact that ninety percent of the staff at Store #16172
was Hi spani c.

Because Store #16172 continued to have production probl ens
under WIllianms’s managenent, Bridges placed WIllianms on a
“success” plan in Decenber of 1999. The plan outlined specific
goals for Wllians to neet in order to inprove the store’s
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performance. Taco Bell asserts that Bridges warned WIIlians that
WIllians would be termnated if he did not neet the goals
outlined in this success plan. Store #16172 was re-audited on
January 26, 2000 and received an unacceptable rating. On January
28, 2000, WIlliams called Taco Bell’'s Business Abuse Hotline and
reported alleged illegal practices by Bridges. On February 3,
2000, Taco Bell termnated Wllianms. WIllians’s position at
Store #16172 was filled by a white manager. According to Taco
Bell, the new manager resolved the store’ s performance problens
and passed an audit conducted wthin forty-five days of his
arrival .

On February 23, 2000, WIllians filed a formal charge of
discrimnation with the Equal Enpl oynent OCpportunity Conmm ssion
(the “EEQCC’) against Taco Bell. WIllians received a letter from
the EEOC, dated June 14, 2000, informng himof his right to sue
Taco Bell. Wllians filed suit against Taco Bell in federal
district court on Septenber 8, 2000. |In the district court,

Wl liams asserted clains of discrimnation, retaliation, and
wrongful discharge under Title VII of the Cvil Rights Act of
1964 (“Title VI1"). 42 U.S.C. § 2000e et seq. (1994). Wllians
further asserted a state law claimfor intentional infliction of

enoti onal distress.



On August 1, 2001, Taco Bell filed a notion for sunmmary
judgrment on all of Wlliams's clains.! The district court
granted sunmary judgnent in favor of Taco Bell on all of
Wllians’s clains. WIllians tinely appealed the district court’s
summary judgnent with respect to his Title VIl discrimnation,
retaliation, and wongful discharge clains.?

1. Standard of Review
We review a grant of summary judgnent de novo, applying the

sane standards as the district court. Chaney v. New Ol eans Pub.

Facility Mgnt., Inc., 179 F.3d 164, 167 (5th Cr. 1999). Sunmary

judgnent is proper when “there is no genuine issue as to any
material fact and [] the noving party is entitled to a judgnment
as a matter of law” Feb. R CQv. P. 56(c). W view the evidence

in alight nost favorable to the non-novant. Colenman v. Houston

| ndep. Sch. Dist., 113 F.3d 528, 533 (5th Gr. 1997). However,

if the noving party presents sufficient evidence to support
summary judgnent, the non-novant nust go beyond the pl eadi ngs and

cone forward with specific facts indicating a genuine issue for

' Wllians filed a response to Taco Bell’s notion on
August 27, 2001. Although WIllians’s response was untinely
pursuant to a local rule, the district court considered the
response “[i]n the interest of justice.” For purposes of this
appeal, we follow the district court’s |ead and consi der
WIllians’s response to Taco Bell’'s notion for summary judgnent.

2 WIlliams's does not assert on appeal that the district
court erred in granting summary judgnent in favor of Taco Bel
Wth respect to Wllianms’s claimfor intentional infliction of
enotional distress. Therefore, we consider that clai mabandoned.
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trial in order to avoid sunmary judgnent. Celotex Corp. v.

Catrett, 477 U. S. 317, 324 (1986).
I11. Analysis
Wlliams’s Title VII discrimnation and retaliation clains
are governed by the burden shifting framework established by

McDonnel |l Douglas Corp. v. Geen, 411 U S. 792 (1973). See St.

Mary’'s Honor Ctr. v. Hicks, 509 U S. 502, 506 (1993)

(discrimnation claim; see also Long v. Eastfield Coll., 88 F.3d

300, 304 (5th Gr. 1996) (retaliation claim. Under the

McDonnel I Dougl as franework, the plaintiff bears the initial

burden of establishing a prima facie case of discrimnation or

retaliation by a preponderance of the evidence. St. Mary’'s Honor

Cr., 509 U S at 506. |If the plaintiff establishes a prim
faci e case, an inference of discrimnation or retaliation arises,
and the burden shifts to the defendant to articulate a
legitimate, non-discrimnatory or non-retaliatory reason for the
enpl oynent action. |d. at 506-07. At that point, “the MDonnel
Douglas framework — with its presunptions and burdens —

di sappear[s], and the sole remaining issue [is] discrimnation

vel non.” Reeves v. Sanderson Plunbing Prods., Inc., 530 US.

133, 142-43 (2000) (internal citations and quotations omtted).
If the plaintiff shows that the defendant’s proffered
justification is nere pretext, that show ng, coupled wth the

prima facie case, is generally sufficient to survive sunmary



judgnent. 1d. at 148-49. However, an enployer is entitled to
summary judgnent “if the plaintiff created only a weak issue of
fact as to whether the enployer’s reason was untrue and there was
abundant and uncontroverted i ndependent evidence that no

di scrimnation had occurred.” 1d. at 148.

A. WIllians’s Racial Discrimnation/Wongful Discharge d ain?

To establish a prima facie case of racial discrimnation
under Title VI, WIllianms nust show that: (1) he is a nenber of a
protected class; (2) he was qualified for the position he held,;
(3) he was subject to an adverse enpl oynent action; and (4) he
was replaced by soneone outside the protected class, or that
others simlarly situated were treated nore favorably. Okoye v.

Univ. of Tex. Houston Health Sci. Cr., 245 F.3d 507, 512-13 (5th

Cir. 2001). The parties do not dispute that WIllians satisfies
the first, third, and fourth prongs of his prima facie case. As
an African-Anerican, Wllians is a nenber of a protected cl ass,
and Taco Bell’'s termnation of WIlians’s enpl oynent constitutes
an adverse enploynent action. Further, WIllians was repl aced by
soneone outside the protected class because Taco Bell filled
Wllians’'s position with a white nmanager. The district court

concl uded, however, that Wllians failed to establish a prinma

3 WIllianms does not assert a wongful discharge claim
under state tort law. Rather, WIIlians asserts separate cl ains
for racial discrimnation and wongful discharge pursuant to
Title VII. The district court addressed these clains separately.
Because the basis of both of these clains is Wllians's
termnation, we analyze these clains together.
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facie case of discrimnation because Wllians did not present
sufficient evidence that he was qualified to manage Store #16172.
We agree with the district court’s conclusion. Taco Bel

asserts that Store #16172 suffered frommultiple problens during
WIllians’s tenure, including custoner conplaints, slow service,
| ack of enpl oyee training, excessive nunber of |abor hours used,
and poor cash managenent. It is undisputed that Wllians failed
to neet the goals outlined in the October action plan and the
Decenber success plan, and the store received an unacceptabl e
rating in the January audit. WIIians does not controvert Taco
Bell’ s assertion that he was a poor perform ng nmanager at Store
#16172. Rather, WIllians asserts that his “only performance
evaluation in a managenent capacity qualified himfor the
managenent position at store 16172.” In support of this
statenent, WIllians points to the foll ow ng excerpt fromhis own
deposition testinony:

Q Had you ever net Gegg Flagg prior to

working with himat [store] 152147

A No.

Q Is that the first tine you ever

encount ered hi n?

A: Definitely.

Q Now, he gave you a perfornmance review,

correct?

A Yes.

Q Ckay. And fromwhat | can tell, that is

the only performance review of you in a

managenent capacity. |Is that a fair

st at ement ?

A: Absol utely.

Q But you were not eval uated by anybody but
G egg Fl agg?



A That's it.

Q Now at sone point you go to another store,

16172; and this is where things start

happeni ng —
Contrary to Wlliams assertions, this testinony does not support
the claimthat Wllians was qualified to nanage Store #16172.
This testinony nerely establishes that a perfornmance eval uation
occurred while WIllianms was in nmanagenent training at another
Taco Bell location. Because WIlians did not produce the
eval uation as part of his evidence opposing sunmary judgnment, the
evaluation is not part of the record, and we cannot consider the
eval uation’s contents or conclusions. Thus, Wllianms fails to
produce any evidence, even if viewed in a light nost favorable to
WIllians, establishing that he was qualified to nanage Store
#16172.

WIllians al so argues that, because he was placed in a store
wth a history of poor performance, the store’s perfornmance
should not reflect on his qualifications. After Wllians’s
term nation, however, the subsequent manager was able to pass an
objective audit within forty-five days. This fact suggests that
the store’s performance is linked to managerial ability rather
t han perfornmance history. Even view ng the evidence in a |ight
nmost favorable to WIllians, given all of the performance probl ens
at Store #16172 under WIlians’s managenent, an oblique nention

of an ol d perfornmance eval uati on does not raise a genuine issue

of material fact regarding whether Wllians was qualified for the



position. Accordingly, we agree with the district court that
Wllians fails to establish a prima facie case of discrimnation,
and the district court properly granted summary judgnent in favor
of Taco Bell on WIllians’s discrimnation claim

B. Willians's Retaliation daim

To establish a prima facie case of retaliation under Title
VII, WIlians nust show that: (1) he engaged in a protected
activity; (2) an adverse enploynent action occurred; and (3)
there is a causal link between participation in the protected

activity and the adverse enploynent action. Evans v. Gty of

Houston, 246 F.3d 344, 352 (5th Gr. 2001). “Protected activity”
is defined as opposition to any practice rendered unl awful by
Title VII. See 42 U S. C. 8§ 2000e-3(a). A “causal link” exists
when “the enployer’s decision to term nate was based in part on
know edge of the enployee’s protected activity.” Medina v.

Ransey Steel Co., Inc., 238 F.3d 674, 684 (5th G r. 2001)

(internal citations and quotations omtted). Thus, to
denonstrate the causal link required to establish a prinma facie
case, a plaintiff need not prove that his protected activity was
the sole factor notivating the enpl oynent decision. Long, 88
F.3d at 305 n. 4.

In this case, the district court concluded that WIIians
established a prima facie case of retaliation. W agree.
WIllians engaged in a protected activity when he conplained to
Mont si nger, Bridges’ s supervisor, and to Taco Bell’s Busi ness
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Abuse Hotline regarding alleged racially discrimnatory
statenents nmade by Bridges. Furthernore, Taco Bell’s term nation
of Wllians’s enploynent clearly constitutes an adverse

enpl oynent action. Thus, WIllians satisfies the first two prongs
of his prima facie case of retaliation.

Although it is a closer question, we conclude that WIIlians
al so satisfies the third prong of his prim facie case.
WIllians’s conplaints to Montsinger and to the hotline occurred
not |long before Taco Bell termnated WIlians. Moreover, it is
undi sputed that Taco Bell knew about WIIlians’s conpl aints.
Viewing the evidence in a |ight nost favorable to WIIi ans,
WIllians establishes a causal |ink between his conpl aints of
all eged discrimnation and Taco Bell’s decision to term nate him

sufficient for the purposes of his prima facie case. See Swanson

v. Gen. Servs. Admn., 110 F. 3d 1180, 1188 (5th Cr. 1997)

(noting that “[c]lose timng between an enpl oyee’s protected
activity and an adverse action agai nst himnmay provide the
‘causal connection’ required to make out a prina facie case of

retaliation”) (enphasis omtted); see also Evans, 246 F.3d at 354

(commenting that “a tine | apse of up to four nonths has been

found sufficient to satisfy the causal connection for sunmary

j udgnent purposes”) (internal citations and quotations omtted).
Because Wl lians establishes a prim facie case, an

inference of retaliation arises, and the burden shifts to Taco

Bell to articulate a legitinate, non-retaliatory reason for the
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enpl oynent action. St. Mary's Honor Ctr., 509 U S. at 506-07.

Taco Bell net its burden by asserting several legitinmte, non-
retaliatory reasons for Wllians’s term nation. Specifically,
Taco Bell offers evidence that, anong other problens, Store
#16172 was the | owest perform ng store out of the seven stores
supervi sed by Bridges, that Wllians did not properly control the
store’s inventory wthin Taco Bell guidelines, that WIlians once
falsified records so that the store appeared to be within
inventory guidelines, that Wllianms did not properly train
enpl oyees, that the store struggled with public relations and
custoner conplaints, that Wllians failed to neet goals outlined
in specific plans for inprovenent, and that the store received an
unacceptable rating in the January audit.

Because Taco Bell has satisfied its burden, WIIians nust
denonstrate that Taco Bell’s proffered justifications for his
termnation are a nere pretext for retaliation in order to

maintain his retaliation claim Seaman v. CSPH, Inc., 179 F.3d

297, 301 (5th Gr. 1999). Utimtely, WIllianms “nust show that
“but for’ the protected activity, the adverse enploynent action

woul d not have occurred.”* 1d. Thus, even if retaliation was a

4 “[Tlhe ultimate issue in an unlawful retaliation
case—whet her the defendant discrimnated against the plaintiff
because the plaintiff engaged in conduct protected by Title
VI|—-seens identical to the third elenment of the plaintiff’s prim
faci e case—-whet her a causal |ink exists between the adverse
enpl oynent action and the protected activity. However, the
st andards of proof applicable to these questions differ
significantly.” Long, 88 F.3d at 305 n.4 (enphasis in original).
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nmotivating factor in Wllianms’s termnation, “no liability for
unlawful retaliation arises if the enployee woul d have been
termnated even in the absence of the protected conduct.” Long,
88 F.3d at 305 n.4. W afford a great deal of deference to

enpl oyers in their hiring and pronotion decisions. R 0s v.
Rossotti, 252 F.3d 375, 380 (5th Cr. 2001).

The district court concluded that Wllians fails to produce
sufficient evidence that Taco Bell’s reasons for termnating him
were pretextual. W agree. Beyond nere allegations and his own
deposition testinony asserting that he was discrimnated agai nst,
Wl lians has produced no evidence of pretext. At this stage of
the inquiry, the suspicious timng of Wllians’s termnation is
not enough to suggest that Taco Bell’'s reasons are pretextual.

See Swanson, 110 F.3d at 1188 (stating that once the enpl oyer

offers a legitimate, nondiscrimnatory reason that explains both
the adverse action and the timng, the plaintiff nust offer sone
evi dence of actual retaliation). Bridges's alleged coments —
regarding the cars driven by the staff, the fact that the staff
was majority Hispanic, and Bridges's desire to transfer WIlIlians
to the “ghetto” — while inappropriate, do not rise to the |evel

of intentional discrimnation against an African-Anerican.

The causal |link elenment only requires that the enpl oynent

deci sion be “based in part on know edge of the enployee’s
protected activity,” Medina, 238 F.3d at 684 (internal citations
and quotations omtted), while the ultimate issue is a ‘but-for’
inquiry. See Seaman, 179 F.3d at 301.
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Moreover, WIIlianms produces no evidence to controvert any of Taco
Bel |’ s assertions regardi ng the poor performance of Store #16172
under WIllianms’s managenent. W conclude that Wllians fails to
rai se a genuine issue of material fact regardi ng whet her the
reasons given by Taco Bell for termnating Wllians are
pretextual. Conclusory assertions and subjective beliefs are
insufficient to support a retaliation claimat the summary

judgnent stage. See Travis v. Bd. of Regents of the Univ. of

Tex. Sys., 122 F.3d 259, 266 (5th G r. 1997) (holding that the
plaintiff’s assertion of retaliation “is nmerely her own
subj ective belief, which is insufficient to create a jury
question”). Thus, the district court properly granted summary
judgnent in favor of Taco Bell on Wllians's retaliation claim
' V.  Concl usi on
For the foregoing reasons, we AFFIRM the summary judgnent of

the district court in favor of Taco Bell.
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