IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-11252
Summary Cal endar

JERRY BRYAN KEI TH
Peti ti oner- Appel | ant,
ver sus

JANI E COCKRELL, DI RECTOR, TEXAS DEPARTMENT OF CRI M NAL JUSTI CE
I NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 2:99-CV-107

~ January 15, 2003
Before JONES, STEWART, and DENNI'S, G rcuit Judges.
PER CURI AM *

Jerry Bryan Keith (Keith), now a Texas state prisoner,
appeal s the denial of his 28 U S.C. § 2254 petition. A
certificate of appealability was granted on the issue of whether
the trial judge was biased.

Keith was indicted in two causes and charged with nmultiple

counts of sexual m sconduct involving juveniles. The causes were

tried separately. After the verdict was rendered in the first

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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trial, the trial judge had a conversation with jurors. Keith
contends that this conversation indicates that the trial judge
was i nproperly biased. Thus, Keith argues, when the sane trial

j udge presided over subsequent trials on the second cause, which
resulted in a jury conviction and sentence, he was deprived of
his constitutional right to a fair trial before an inparti al
tribunal. Keith nakes no allegation that the jury who convicted
himin his subsequent trial either heard the conversation or was
i nproperly influenced by the trial judge.

Keith initially argues that his application for wit of
habeas corpus filed in Texas state court was denied w thout an
adj udi cation of the nerits and thus the deferential standard of
review set forth in 28 U S.C. 8§ 2254(d) is not applicable to his
appeal. The term “adjudication on the nerits” in 28 U S.C
§ 2254(d) addresses whether the state court’s disposition of the

claimat issue was procedural or substantive. Neal v. Puckett,

286 F.3d 230, 235 (5th GCr. 2002) (en banc). Nothing in the case
hi story suggests that the Texas Court of Crimnal Appeals was
aware of a procedural bar to considering Keith's clainms. See

Barrientes v. Johnson, 221 F.3d 741, 778-80 (5th Cr. 2000),

cert. dismssed, 531 U S. 1134 (2001) (setting forth analysis to

determ ne whet her state court adjudication was nerits-based).
Additionally, the Texas Court of Crim nal Appeals’ |anguage,
“denied without witten order,” indicates that the denial was on

the nerits. ld. at 779-80; MIler v. Johnson, 200 F.3d 274, 281
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(5th Gr.) cert. denied, 531 U S. 849 (2000). Therefore, the

deferential standard set forth in 28 U S.C. 8§ 2254(d) is
applicable to Keith's case.
Not all questions of judicial qualification involve

constitutional validity. Aetna Life Ins. Co. v. Lavoie, 475 U. S

813, 820 (1986). When analyzing judicial bias in habeas
proceedi ngs, the issue is whether there was an appearance of
inpropriety that rose to the |level of a fundanental defect

resulting in a conplete mscarriage of justice. United States V.

Couch, 896 F.2d 78, 81-82 and n.6 (5th Gr. 1990).
Constitutionally intolerable bias is found only in extrene cases.

Public Gtizen Inc. v. Boner, 274 F.3d 212, 217 (5th Gr. 2002);

see Baran v. Port of Beaunont Navigation, 57 F.3d 436, 444 (5th
Cir. 1995).

Keith’s case is not the extrene type of case where there was
a probability of bias on the part of the trial judge that was so
high that it was constitutionally intolerable. Therefore, the
state-court adjudication denying Keith s habeas corpus
application was neither contrary to clearly established federal
| aw as determ ned by the Suprenme Court nor based on an
unreasonabl e determ nation of the facts in |ight of the evidence
presented in the state-court proceedings. See 28 U S. C

§ 2254(d); Wllians v. Taylor, 529 U S. 362, 411-12 (2000).

The decision of the district court is AFFI RVED



