IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-10684
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
JAMVES BECKVWAY,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 4:00-CR-239-9-A

February 4, 2002
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.

PER CURI AM *

Janes Beckway appeals from his sentence inposed followi ng a
guilty plea to possession of approxi mately 102 pounds of marijuana
wWthintent to distribute. He argues that the district court erred
in assessing a two-1level increase under U S.S.G § 2D1.1(b)(1) for
possessi on of a dangerous weapon because the increase was based on
conduct that was separate, distinct, and unrelated to his offense

of convicti on.

"Pursuant to 5TH QR R 47.5, the court has determnm ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



"The district court's decision to apply 8 2D1.1(b)(1) is a
factual determ nation reviewable for clear error."? Simlarly, we
review for clear error a district court's factual determ nation of
a defendant's rel evant conduct for sentencing purposes.?

Beckway has nmade an insufficient showi ng that his Novenber
2000 possession of marijuana, drug paraphernalia, and firearns fel
outside the same course of conduct as his offense of conviction,
and so we conclude that the district court did not clearly err in
considering this to be relevant conduct for sentencing purposes
under U. S.S.G 1Bl1.3(a)(2). Further, with regard to U S. S.G 8§
2D1. 1(b) (1), "[t]his court has held that this adjustnment is not
limted to those scenarios in which the defendant possesses a
danger ous weapon during the offense of conviction; the adjustnent
is also to be made when t he def endant possesses a danger ous weapon
during the course of related relevant conduct."® The district
court did not clearly err in applying the sentencing i ncrease based
on Beckway's rel evant conduct because the governnent sufficiently
denonstrated, by a preponderance of the evidence, that Beckway

possessed firearns found in the sane | ocation where the marijuana

1 United States v. Jacquinot, 258 F.3d 423, 430 (5th Cr.
2001), cert. denied, No. 01-6937, 2002 W 75742 (U S. Jan 22
2002) .

2 United States v. Cooper, 274 F.3d 230, 238 (5th Cr. 2001).
3 United States v. Vital, 68 F.3d 114, 119 (5th G r. 1995).
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and drug paraphernalia were stored.* Moreover, Beckway has fail ed
to establish that it was clearly inprobable that the firearns were
connected with the rel evant conduct.?®

AFFI RVED.

4 See Cooper, 274 F.3d at 245.
5> See id. at 246 n.8; Jacquinot, 258 F.3d at 430-31.
3



