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W ENER, BARKSDALE, EMLIO M GARZA, DEMOSS, BENAVI DES, STEWART,
PARKER, DENNI S, and CLEMENT, G rcuit Judges.
PER CURI AM

Howard Neal was sentenced to death by the state courts of
M ssi ssippi for the brutal rape and nmurder of his thirteen-year-old
ni ece, Amanda Joy Neal. He al so shot and killed his brother, Bobby
Neal, and he raped and nurdered his niece’'s fourteen-year-old

friend, all during the sane epi sode. He now seeks federal habeas

corpus relief on the grounds of ineffective assistance of counsel.



Neal argues that his counsel failed to thoroughly investigate
Neal s background--including his horrid childhood of rejection
abandonnent, and nental institutions, plus his torturous prison
experience--to uncover evidence of mtigating circunstances that he
coul d have presented to the jury during the sentenci ng phase of his
trial. Neal raised this ineffective counsel claim before the
M ssi ssi ppi Suprene Court. That court denied relief, concluding
that the additional evidence would have been cunul ative of what
actually was presented. Because we conclude that the M ssissipp
Suprene Court’s conclusion, although incorrect, was not an

unreasonabl e application of Strickland v. Wshington, we deny

Neal s request for a wit of habeas corpus.
I
The facts of this case are discussed in detail in the
publ i shed opi ni on by the M ssi ssi ppi Suprenme Court on Neal’'s direct

appeal . Neal v. State, 451 So.2d 743, 747-51 (Mss. 1984). W

restate the facts briefly here.

Neal is a noderately retarded man, with an 1 Q of between 54
and 60. The record indicates that he had a nightmarish chil dhood
and young adul thood. W will discuss these facts in nore detail in
the body of this opinion. |In short, as a youth he was di scarded by
his famly, spent eight years in Mssissippi state nental

institutions, and then sone tinme in an Ckl ahoma prison for assault



and battery wth a dangerous weapon, where, as a helpless
individual, he apparently suffered sexual abuse by fellow
prisoners.

In January 1981, Neal drove to the hone of his half-brother,
Bobby Neal , agai nst whom he nay have had a | ongst andi ng resent nent.
Bobby, Bobby's thirteen-year-old daughter, Amanda Joy, and her
friend, Melanie Sue Polk, were together in the house. The three
left with Neal in Neal's car, perhaps by force (but this is
uncertain). During the drive, while they were on a | oggi ng road,
Neal , according to his confession, began fondling Amanda Joy.
Bobby told Neal to stop, and an argunent ensued. Neal stopped the
car, and he and Bobby got out and wal ked sone di stance away. At
that point, Neal shot Bobby, killing him Neal then returned to
the car and drove to another deserted area with the two girls. He
pul | ed a bl anket fromhis car and proceeded to rape Aranda Joy. He
then raped Ml anie Sue and shot both girls.

After the bodies were found, the pathol ogi st’s exam nati on of
Amanda Joy reveal ed bruises and | acerati ons about her face, head,
and left wist, and evidence of manual strangulation, in addition
to the bullet hole in her abdonen. The pathol ogi st concl uded t hat
Amanda Joy could have survived between five and thirty mnutes

gi ven her wound.



The police began by canvassing the nearby comunities. As
part of their investigation, they showed sone people a photograph
of Neal and asked whether he |ooked famliar. The owner of a
near by notel said that he renmenbered Neal renting a room about the
time of the murder. By this tinme, however, Neal was in California,
where he was later arrested for shoplifting. During a standard
background check, the California police discovered that Neal was
wanted for questioning in M ssissippi. After several days of
interrogation in California, Neal admtted to the California
authorities that he had commtted the nurders.

Neal was tried and convicted for Amanda Joy’s murder based on
the confession he gave police,! and the jury sentenced him to
death. Under Mssissippi law, the jury is required to bal ance
statutorily-defined aggravating factors against any mtigating
factors in determning whether the death penalty is warranted.

Billiot v. Puckett, 135 F.3d 311, 315 (5th Gr. 1998). 1In Neal’s

case, the jury found that two aggravating circunstances--that the
murder was commtted in the course of a kidnaping and was
“especially heinous, atrocious, or cruel”--were sufficient to
i npose the death penalty and were not outweighed by mtigating

ci rcunstances. See M ss. Code Ann. 8§ 99-19-101(5)(d) and (h).

1'n a separate trial, Neal was tried and convicted for Bobby's
murder but received only a life sentence. He was never tried for
Mel ani e Sue’ s nurder.



Neal appeal ed this conviction and sentence, both of which the
M ssi ssippi Suprene Court ultimately affirned. Neal , 451 So.2d
743. Neal then sought habeas corpus relief. The M ssissipp
Suprene Court granted Neal an evidentiary hearing on whet her he had
been denied the opportunity to testify on his own behalf, Neal V.

State, 525 So.2d 1279, 1283 (M ss. 1987), but after this hearing,

that court denied relief. Neal v. State, 687 So.2d 1180 (M ss

1996). Neal then filed a petition for a wit of habeas corpus in
the United States District Court for the Southern District of
M ssi ssippi on July 7, 1997. |In an unpublished order, the district
court denied Neal’'s petition on January 7, 1999, and then denied
his request for a Certificate of Appealability (“COA") on
Cctober 7, 1999. Neal then filed a notion seeking a COA in this
court. W denied his notion on all clains but one. W did grant
a COA to determ ne whether Neal's trial counsel was ineffective at
the sentencing phase of the trial for failing to investigate
evidence of mtigating circunstances and to present that evidence
during the sentencing hearing. W now address that issue on the
merits.
I
A
Neal contends that his trial counsel was ineffective for

failing to investigate and gather, and consequently failing to



present, mtigating evidence during the sentencing phase of the
trial. The Sixth Arendnent requires defense counsel to conduct a
reasonably thorough pretrial inquiry into the defenses that m ght

be offered in mtigation of punishnent. Baldwin v. Maggio, 704

F.2d 1325, 1332-33 (5th Cr. 1983). Neal argues that his | awers
failed to do so and, as aresult, called only two wi tnesses during
sentenci ng--Neal 's nother and a psychol ogi st.

Neal argues that his | awer shoul d have i ntervi ewed nenbers of
the staff at the two institutions where Neal spent tine as a youth,
Ellisville and Whitfield.?2 He al so contends that his | awer should
have obtained the records fromthe prison in Cklahoma where Neal
was i ncarcerated as a young nman or at |east consulted officials or
medi cal per sonnel from that prison regarding his nenta
capabilities and character. Finally, he contends that he should
have been eval uated by a neurol ogi st to explain further his nental
state. None of this occurred, so any possible mtigating evidence
from these sources was unavailable to the jurors deciding his
sentence. Neal further argues that he was prejudiced by his
counsel s performance because there is a reasonable probability
that if this evidence had been before the jury, he would have

received a |life sentence i nstead of death.

Ellisville was a school for retarded children and Wiitfield
was the state nental hospital



B
Qur first responsibility is to determne the standard of
review. Because Neal filed his petition for habeas corpus relief
on July 7, 1997, the Antiterrorismand Effective Death Penalty Act

(“AEDPA”) governs this appeal. See Lindh v. Murphy, 521 U S. 320,

324-26, 117 S. . 2059, 2062-63, 138 L.Ed.2d 481 (1997) (confirm ng
that the AEDPA applies to federal habeas corpus petitions filed on
or after April 24, 1996). The AEDPA standard for granting habeas
corpus relief with respect to an adjudication on the nerits in
state court is stated in 28 U . S.C. 8§ 2254(d):

“(d) An application for a wit of habeas corpus on

behal f of a person in custody pursuant to the judgnent of

a State court shall not be granted with respect to any

claimthat was adjudicated on the nerits in State court

proceedi ngs unl ess the adjudication of the claim-

“(1) resulted in a decision that was contrary to,

or involved an unreasonable application of, clearly

establi shed Federal |aw, as determ ned by the Suprene

Court of the United States....”

I n the context of federal habeas proceedi ngs, adjudication “on
the nerits” is a term of art that refers to whether a court’s
di sposition of the case was substantive as opposed to procedural.

G een v. Johnson, 116 F.3d 1115, 1121 (5th Gr. 1997). In the

present case, the state suprene court deni ed habeas corpus relief
on the grounds that any additional evidence that Neal could have
uncover ed and present ed woul d have been “substantially redundant or

cunul ati ve when conpared with the evidence Neal offered at trial.”



Neal v. State, 525 So.2d 1279, 1281 (Mss. 1987). Thus, that

court’s disposition of this issue was substantive and therefore
qualifies as a decision “on the nerits.”
In this case, the “clearly established Federal law is the

Suprene Court’s decisionin Strickland v. WAashi ngton, 466 U. S. 668,

687, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984), and its progeny, which
govern ineffective assistance of counsel clains. As the Suprene
Court noted recently,

It is past question that the rule set forthin Strickl and
qualifies as “clearly established Federal Ilaw, as
determ ned by the Suprene Court of the United States.”
That the Strickland test “of necessity requires a case-
by- case exam nati on of the evi dence” obvi ates neither the
clarity of the rule nor the extent to which the rul e nust
be seen as “established” by this Court.

Wllianms v. Taylor, 120 S. Q. 1495, 1512, 146 L.Ed.2d 389 (2000).

The nmeani ng of “unreasonabl e application,” however, is |ess
clear. The Suprene Court has recently explained that a state court
deci sion involves an unreasonable application of this Court’s
pr ecedent

if the state court identifies the correct governing | egal

principle fromthis Court’s decisions but unreasonably

applies that principle to the facts of the prisoner’s
case.
ld. at 1523. Al though “unreasonable” is difficult to define, the
Court offered sonme guidance. First, while acknow edging that

earlier Suprenme Court decisions may have caused confusion, the

Court specifically rejected the subjective standard that we set out



in Drinkard v. Johnson, 97 F. 3d 751, 769 (5th Cr. 1996). I nstead,

the Court held that the standard is objective: “Stated sinply, a
federal habeas court naki ng the ‘unreasonabl e application’ inquiry
should ask whether the state court’s application of clearly
establ i shed federal |aw was objectively unreasonable.” WIIlians,
120 S. . at 1521-22. Second, the Court enphasized that the “nost
inportant point” of the WIlians decision is the critical
di stinction between an unreasonabl e application of federal |aw and
a nerely “incorrect” or “erroneous” application of federal |aw.
Id. at 1522-23. Because section 2254(d) “places a new constraint”
on a federal habeas court and demands greater deference to state
courts, we have no authority to grant habeas corpus relief sinply
because we conclude, in our independent judgnent, that a state

suprene court’s application of Strickland is erroneous or

incorrect. |ld. at 1523.

Gven this deferential standard of review under Section
2254(d), the question before us is whether the M ssissippi Suprene
Court’s decision to reject Neal’s ineffective assistance claim
“i nvol ved an unreasonabl e application” (and not nerely an i ncorrect

application) of Strickl and.




To establish an i neffective assistance of counsel claim Neal
must show both that his counsel’s performance was deficient and

that the deficient performance prejudi ced his defense. Strickl and,

466 U.S. 668, 687.
(1)
(a)
Counsel s performance is considered deficient if it “falls
bel ow an objective standard of reasonableness” as neasured by

pr of essi onal norns. Strickland, 466 U S. at 688. W& nust

determ ne whether there is a gap between what counsel actually did
and what a reasonable attorney would have done under the
ci rcunst ances. In scrutinizing counsel’s perfornmance, we nake
every effort to “elimnate the distorting effects of hindsight,”
id. at 689, and do not assune that counsel’s performance is
deficient “nerely because we disagree wth trial counsel’s

strategy.” Crane v. Johnson, 178 F.3d 309, 312 (5th G r. 1999).

But with that said, we consider it indisputable that, in the
context of a capital sentencing proceedi ng, defense counsel has the
obligation to conduct a “reasonably substantial, independent
investigation” into potential mtigating circunstances. Bal dw n,
704 F.2d at 1332-33. In assessing counsel’s performance, we | ook
to such factors as what counsel did to prepare for sentencing, what

mtigating evidence he had accunul ated, what additional “leads” he

10



had, and what results he m ght reasonably have expected fromthese
| eads. Applying this standard to the facts of Neal’'s case, we
concl ude that a reasonabl e attorney woul d have i nvesti gated further
and put on a nore conpelling defense during sentencing.?

(b)

Neal s evidence of mtigating factors presented during
sentenci ng consi sted of the testinony of only two witnesses: Neal’s
nmot her, who gave an overview of Neal’'s troubl ed background; and a
psychol ogi st, Dr. Dana Al exander, who testified about Neal’s nental
and enotional difficulties. Reviewng this testinony does not take
| ong.

The testinmony by Neal’s nother covers nine pages in the
transcript. She began with a brief description of his difficulties
in school and his subsequent transfer to Ellisville and Witfield:

He went to school till he was ten years old. He couldn’t

learn in school. The teachers tried, | tried. He had a

[ hard] tine renenbering things. He coul dn’t renenber

and at the tinme his daddy and | separated, and because of

his ability to learn, the welfare told ne to send himto

a State School at Ellisville, and he woul d have a trade,

and he stayed there till he was sixteen, and then they

took him from Ellisville to Witfield, and he stayed

there till he was ei ghteen or nineteen, and then he cane

home and stayed with nme--lived with me for about a year
or maybe two, and then ny husband got disabled to work

3The M ssissippi Supreme Court appears to have assuned that
counsel s performance was deficient, as the state court focused
solely on Strickland' s second prong, prejudice. But because the
state does not concede the point, we address its argunents
regardi ng deficiency.

11



and he started drawing his Social Security, and he

wasn’'t--he couldn’t stay there with us because they told

us that he couldn’t, and he got mad and | eft honme, and

didn’t know where he even went from there, and we had

five other kids, and | wasn't able to take care of them

when we separ at ed.

This testinony also included several responses to counsel’s
guestions about Neal’ s education | evel (second grade, but unable to
read or wite), his marital status (married twce, wth one
daughter), and whet her he owned a hone (he did not). Neal’s nother
also testified that she tried to see him often when he was at
Ellisville, but often could not get there. Finally, Neal’s nother
expl ai ned that she had been unable to find anyone to adopt Neal, as
she had done with her other ten children, and consequently placed
Neal in the Ellisville institution.

Dr. Alexander’s testinony, excluding voir dire, includes
twenty-four pages in the transcript, about a third of which is
Cross-exam nati on. Dr. Al exander testified that she had tested
Neal’s 1Q and that his score was 54, at the low end of mld
retardation. According to her, Neal suffered from*®“organic brain

syndrone,” a disability characterized by “sl owness, perseveration,

concreteness of perception, problens with nenory, problens wth

orientation and poor inpulse control . . . inpaired intellectua
functioni ng, inpaired social and vocational functioning . . . and
inability to use controls Iike you or I.” She concluded that Neal

had the nental ability of an eight year old. Dr. Al exander also

12



testified about Neal’s behavioral problens. She described him as
“nore irritable” and “nore easily provoked” than nornmal people.
She also explained that Neal suffered from *“psycho-sexual

conf usi on, a lack of a definite identity with either the male or
the female role.” This is the essence of her testinony on direct
and redirect exam nation.

The jury was therefore given the follow ng picture of Neal: a
man wth an 1Qof 54, with the nental ability of an eight year ol d,
with conceptual deficiencies, with sexual identity problens, who,
because of his nental deficiencies was | ess able to control hinself
and his inpul ses, including provocation, who had been denied any
senbl ance of a honelife and virtually rejected by his nother who
had placed himin state institutions for the retarded and nentally
ill, where he grew up and spent eight years of his youth. That is
the essence of the mtigating evidence that defense counse
presented to the jury. Although it seens to touch nmany rel evant
points, it was presented to the jury in an abbreviated formw th no
el abor ati on.

(c)

Neal ' s habeas counsel now presents us with forty-two pages of

affidavits and reports concerning Neal’'s background as evi dence of

mtigating factors. The affidavits cone primarily fromdoctors and

enpl oyees at Ellisville, Witfield, and the prison in Cklahoma.

13



There is also one from Neal’s sister and another from a soci al
wor ker . Neal contends that trial counsel was ineffective for
failing to gather and present these materials that would have
wei ghed agai nst the death sentence. It is inportant to understand
fully the additional evidence that could have been presented, and
we turn now to the relevant material contained in the habeas
record.

The addi ti onal evi dence does, indeed, nmake di sturbing readi ng.
Neal ' s si ster, Maryann McNeese, descri bes his chil dhood househol d- -
el even children living with their parents in a two-bedroom house.
Neal ' s fat her was an abusi ve al coholic who was particularly brutal
towards Neal. An affidavit by Neal’s nother confirnms this, as does
an affidavit by a social worker who knew the famly at the tine,
Marguerite MAulay. Neal was ten when he was sent to Ellisville,
a school for retarded children. MNeese's affidavit states that
when t hat happened, “he was |i ke a throwed away child. It was |ike
he didn’t have parents.”

Lamar Collom an Ellisville bus driver and cafeteria worker,
befri ended Neal and has provided another affidavit. |t describes
Neal as a “good worker” and “li keable kid.” Collomgoes on to say
that he “thought a lot” of Neal, but felt sorry for himbecause of
his terrible famly background. Colloms affidavit also explains

how Collom “used to give [Neal] a little noney sone weekends,”

14



whi ch Neal “would spend at the little canteen.” An affidavit by
Lucille McIntosh, an Ellisville cafeteria enpl oyee, describes Neal

as “a good worker,” “cooperative,” and a boy who “got along with
the other kids.”

Two other itens of evidence related to Neal's tinme at
Ellisville concern Neal s | evel of intelligence. Janes Wolington,
who founded Ellisville s psychol ogy program tested Neal twice. In
his affidavit, M. Wolington concludes that Neal had an | Q bet ween
54 and 60 at that tinme. Janes Johnson, Ellisville’s Coordinator of
Psychol ogi cal Services at the tine, also tested Neal’s
intelligence. A report attached to his affidavit sets his |IQ at
55. The report al so di scusses Neal ' s behavi oral problens, such as
runni ng away, picking on smaller children, and | ack of renorse for
m sdeeds. It describes his behavior as “spasnodi ¢’ and questions
Neal s ability to control hinself. Finally, the report nentions
that Neal was suspected of having engaged in honpbsexua
relationships while at Ellisville.

At age sixteen, Neal was transferred to Wiitfield, a nental
institution. Dr. A G Anderson, a psychol ogi st who knew Neal at
that facility, describes the conditions there in another affidavit:

The unit was not an enjoyabl e pl ace for a young retardate

to live and was not a good therapeutic environnent. It

was not a place that was beneficial to Howard' s nental

prognosis. Neither Howard nor any of the other residents
got the care they should have gotten. |In fact it was not

15



a good environnent for anyone including the staff. Not
many professionals wanted to work there.

The facility had little in the way of education, training, or
recreation. The affidavit goes on to explain that between ages
si xteen and ei ghteen, Neal lived in the maxi mumsecurity unit with
approxi mately 150 “chronics,” people with nental disorders that
rendered them unable to stand trial, or who had shown aggressive
t endenci es.

After Neal was released fromWitfield, he returned hone. He
lived there several nonths until his nother forced himto |eave
because she feared | osing her welfare benefits if he stayed. Neal
t hen headed to Ckl ahoma, where he was soon arrested for assault and
battery with a dangerous weapon.

The habeas record al so contai ns several affidavits frompeople
who knew Neal in the Okl ahoma prison. The prison psychol ogi st,
Thomas Norwood, testifies that he knew Neal “about as well as [he
had] known anybody [he has] worked with in [his] professiona
capacity.” M. Norwood s affidavit goes on to explain that “the
treatnent of [Neal] by other inmates was so horrible [that he has]
difficulty discussing it,” and that Neal was the “nost tragic case
[ he] had” because Neal was so defensel ess. As an exanple, M.
Nor wood descri bes an incident where thirty-to-forty i nmates forced
Neal under a table and forced himto conmt sodony on each of them

in succession. Finally, M. Norwood expl ains that he hel ped Neal

16



get a place to |live and social security benefits after Neal got out
of prison.

Jack Cowl ey, currently a warden at another Okl ahonma prison
was Neal 's case nmanager at the tinme. H s affidavit asserts that he
“nore or |less adopted [Neal]” in prison. M. Cowey’'s affidavit
al so rel ates that he was concerned about what woul d happen to Neal
if Neal returned to M ssissippi, where there was no one there to
care of him

In addition, Neal has presented us with his prison records
fromCkl ahoma. There is no report concerning the event M. Norwood
descri bed. The records do contain a report, however, about an
i ncident in which two inmates raped Neal. The report presents Neal
as defenseless, qullible, and at the nercy of the inmates
generally: “Inmate Neal also nmade reference to several instances
when his cell partner . . . has tried to get Neal to sell hinself
so they coul d have sone noney.”

Several of the affidavits nention that Neal married d enda
Snow, who was also mldly retarded, after his release fromprison
Though the two noved to M ssissippi, her parents broke up the
marriage and took their daughter hone. McNeese’s affidavit
describes her brother’s reaction: “Howard told ne it hurt hi mwhen

G enda had to go back to lahonma.” A few of the affidavits

17



mention that Neal subsequently remarried and had a child with his
second w fe.
(d)

In a later section of this opinion, we wll address the
guestion whether presentation of this additional testinony would
have changed the outcone of the sentencing hearing. For now, we
enphasi ze only the volune and easy availability of this additional
mtigating evidence.

Per haps the nost troubling aspect of these affidavits is that
they indicate that counsel never contacted any of the other people
(wth the exception of Neal’s nother) who have provided the
additional testinony we now have before us, and which would have
added to and devel oped t he skel etal evidence before the jury. For
exanpl e, Neal’'s sister, Maryann McNeese, states that she contacted
def ense counsel to ask about the case, and woul d have been willing
to testify on her brother’s behalf, but that they never asked her
to do so. And having examned the nother’s testinony at
sentencing, it is not even clear how nuch information defense
counsel collected from her before putting her on the stand. Dr.
Al exander’s testinony, too, was surely limted by the fact that she
had met with Neal just one tine, three days before testifying, and
that trial counsel failed to tell her about what specific crinme

Neal had been charged with or any facts about his personal history.
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The only materials that defense counsel appears to have had,
other than the assistance of Neal’'s nother, are the records from
Neal's tinme at Ellisville and Wiitfield.* And while they had sone
indication of his difficult lifeinthe institutions and in prison,
Neal ' s attorneys chose not to pursue these sources of evidence. In
his affidavit, one of Neal’'s attorneys at trial tried to explain
that they did not contact these potential w tnesses due to | ack of
funds and experience.

We did not have the tine or noney to properly investigate

[ Neal ’ s] case. W had no noney to intervieww tnesses or

travel. . . . | did not get Howard's records or

i nterview people who had dealt with himin Cklahonma.
did not interview any of his relatives other than his

mother. . . . W did not have a conpl ete psychol ogi cal
exam nation of Howard which would have included a
t horough investigation of his past medi cal and

psychol ogi cal history and a neurol ogical exam nation.
Had we had the tine and noney we would have done the
above investigations for use at both trial and
sent enci ng.

This explanation does not fully address, however, the fact that

nmost of the mtigating evidence was readily available and woul d

‘O course, we do not assune that all of this evidence should
have gone before the jury. A psychologist’s report, for exanple,
was included in the Ellisville records that defense counse
obt ai ned before sentencing. Sone portions of that report are
directly relevant to one of the statutory mtigating factors:
“[Neal"s] ability to control his own behavior is questionable.”
But ot her portions of the report present an unflattering picture of
Neal , describing himas a bully who felt no renorse for m sdeeds.
G ven these facts, counsel nmay have nade a strategic decision to
wi thhold that report, which, in the context of the sentencing
hearing that occurred, we will not second-guess.
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have cost no nore than several |ong distance tel ephone calls or
post age st anps.

Because of the extent to which these avail able materials could
reasonabl y have been expected to augnent Neal’'s case, we concl ude
that his trial counsel was deficient in failing to investigate,
gather, and consider it for purposes of presentation at Neal’s
sent enci ng hearing.?®

(2)
(a)
Havi ng concl uded t hat counsel’s perfornmance during sentencing

was deficient, we now turn to the second prong of Strickland and

determ ne whether the deficient performance prejudiced Neal’s
def ense during sentencing. To establish prejudice, Neal nust show
that there is at |east “a reasonable probability that, but for
counsel s unprof essional errors, the result of the proceedi ng would

have been different.” Strickland, 466 U. S. at 694; see al so United

States v. Green, 882 F.2d 999, 1003 (5th Gr. 1989) (“A defendant

who alleges a failure to investigate on the part of his counse

must allege with specificity what the investigation would have

Several factually simlar Fifth CGrcuit decisions have al so
found deficient performance where counsel have failed to
investigate a defendant’s background in nental institutions and
prisons. See Bouchillon v. Collins, 907 F.2d 589 (5th Cr. 1990);
Profitt v. Waldron, 831 F.2d 1245 (5th Cr. 1987); Beavers V.
Bal kcom 636 F.2d 114 (5th GCr. 1981).
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reveal ed and howit would have altered the outcone of the trial.”)
By reasonabl e probability, the Court neans a probability sufficient
to underm ne confidence in the outcone. |d.

In determ ning prejudice, we are thus required to conpare the
evi dence actually presented at sentencing with all the mtigating
evidence contained in the postconviction record. Stated to the
point: Is this additional mtigating evidence so conpelling that
there is a reasonable probability at least one juror® could
reasonably have determ ned that, because of Neal’s reduced nora
culpability, death was not an appropriate sentence?

(b)

The additional mtigating evidence has been described in
detail above. It seens indisputable that this new evidence,
standi ng al one, presents a hugely synpathetic case for mtigating
a death sentence. But the State argues that we nust eval uate the
evidence in context of the actual proceedings at sentencing;
specifically, the State argues that no prejudice occurred because
much of the additional testinony would not have been admtted,
either for tactical or procedural reasons.

First, the State raises questions as to the admssibility of

the testinony by M. Collom M. Norwod, and M. Cow ey because

5ln M ssissippi, the jury nust vote unani nously to inpose the
death penalty. Mss. Code Ann. § 99-19-103.
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their statenments about their personal affection for Neal,
indicating a degree of personal worth, do not relate to the
statutory mtigating factors. This argunent creates a potenti al
concern that such evidence would not be proper for the jury to
consider. It seens clear, however, that this evidence would have
been perm ssible for the jury to consider as mtigation. Wile he
asserted two statutory mtigating factors--the offense was
commtted under the influence of extreme nental or enotional
di sturbance, and his capacity to conform his conduct to the
requi renents of | awwas substantially inpaired, see Mss. Code Ann.
8§ 99-19-101(6)(b) and (f)--Neal was not limted to presenting
evidence that related to these statutory mtigating factors. 1In

seem ng contradiction to Furman v. Georgia, 408 U S. 238, 92 S. Ct

2726, 33 L.Ed.2d 346 (1972),’ the Suprene Court has repeatedly

affirmed the portion of the plurality opinion in Lockett v. Chio,

438 U. S. 586, 604, 98 S. . 2954, 2964-65, 57 L.Ed.2d 973 (1978),
hol di ng that the sentencer may not be “precl uded fromconsidering,
as a mtigating factor, any aspect of a defendant’s character or
record and any of the circunstances of the offense that the
def endant proffers as a basis for a sentence | ess than death.” See

Buchanan v. Angel one, 522 U S. 269, 276, 118 S.C. 757, 761, 139

‘See Walton v. Arizona, 497 U S. 639, 656-69, 110 S.C. 3047,
3059-66, 111 L.Ed.2d 511 (1990)(Scalia, J., dissenting)(explaining
the conflict between Furman and Lockett).
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L. Ed. 2d 702 (1998) (reaffirm ng Lockett); Penry v. Lynaugh, 492 U S.

302, 318, 109 S. . 2934, 2946, 106 L.Ed.2d 256 (1989)(sane);

Eddi ngs v. Oklahoma, 455 U. S. 104, 113-14, 102 S.C. 869, 876-77,

71 L.Ed.2d 1 (1982)(sane). Such evidence appears clearly to be

adm ssi bl e under Mssissippi law. See Evans v. State, 725 So.2d

613, 694 (Mss. 1998)(explaining that § 99-19-101(1) of the
M ssissippi Code provides for the adm ssion of nonstatutory
mtigating evidence). The testinony in question here is evidence
concerning Neal’'s character. These potential wtnesses found
sonet hing worthy about Neal as a hunman bei ng. Their testinony,
therefore, would have been before the jury as non-statutory
mtigating evidence and would have been weighed along with the

statutory mtigating circunstances. See Billiot, 135 F.3d at 315.

Second, the state argues that M. Norwood' s testinony about
the incident with the thirty-to-forty inmates would have been
i nadm ssi bl e hearsay, as M. Norwood was presunably not present at

the time. Gventhis circuit’s narrowreading of Geen v. Georgia,

442 U. S. 95, 99 S.Ct. 2150, 60 L.Ed.2d 738 (1979), we cannot assune

that Norwood’ s testinony woul d have been admtted. See Edwards v.

Scrogqy, 849 F.2d 204, 212 (5th Cr. 1988)(exclusion of priest’s
testi nony about direct statenents made by the defendant did not
render the trial “fundanentally unfair” and thus did not violate

Due Process); Barefoot v. Estelle, 697 F.2d 593, 597 (5th Gr.
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1983) (“W think that Geenis limted toits facts, and certainly
did not federalize the |law of evidence . . . . [although] certain
egregi ous evidentiary errors nmay be redressed by the due process
clause.”). However, even if Norwood's testinony would have been
deened i nadm ssible, the witten report about the rape is simlar
in nature. That report discusses Neal’ s defensel essness and that
his own cellmate was trying to mani pulate Neal to sell hinself for
the cellmate’s profit. Thus, we believe the flavor of the Norwood
testinony, if not its details, would have been available to the
jury in the formof that report.

Third, the State argues that defense counsel nade a strategic
decision to withhold sone of the testinony. As we pointed out
above, this argunent could apply only to M. Johnson’s report,
whi ch was included with the Ellisville records that defense counsel
had. As to the other evidence, Neal’s attorneys sinply could not
have nade a decision strategically to withhold information that
t hey had not obt ai ned.

Fourth, the State maintains that even if defense counsel had
obtained the new mtigating evidence, counsel would not have
presented that evidence for strategic reasons. The State nakes
this argunent primarily with respect to evidence about Neal’s
i nprisonment in Okl ahoma. As the State points out, defense counsel

successfully suppressed evidence of this conviction and
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i nprisonnment during the guilt phase of the trial. But the State
al so acknowl edges that the prosecutors thenselves could have
present ed evidence of Neal’s inprisonnent and past of fenses during
sentenci ng under M ss. Code Ann. § 99-19-101(5)(b). In one sense,
Neal woul d not have “opened the door” by putting this evidence on
during sentencing because the door was al ready open. But if Neal
had sought to i ntroduce evidence fromhis Okl ahoma i npri sonnent--if
Neal had, in effect, invited the State to walk through this
al ready-open door--then the State would have tried to put Neal’s
Okl ahoma past crim nal experience in the worst possible |ight for
Neal. In sum we cannot tell whether w thholding the evidence may
have been strategically advantageous, and we find this argunent
i nconcl usi ve.
(c)

The State’ s npst persuasive argunent concerning prejudice is
that the additional mtigating evidence would have been, in the
M ssi ssippi Suprene Court’s words, “substantially redundant and
cunul ative.” Although the mtigating evidence the jury actually
heard was skeletal, they were presented the basic evidence that
Neal was noderately retarded, had been severely neglected by his
famly, spent several years in state institutions, and suffered

from serious behavioral problens, including |ack of self-control
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and sexual identity problens.® In the State's view, the additional
evidence presented in the affidavits does Ilittle nore than
reinforce the testinony of Neal’'s nother and Dr. Al exander and
provide details to an otherw se sketchy portrait of Neal’'s life.
It nust be conceded that the jury was presented a clear, if not
fully portrayed, picture of Neal’s pathetic |life. It was on this
basis that the M ssissippi Suprenme Court concluded that Neal was
not prejudiced by the om ssion of the evidence.

The State further argues that when we are considering the
mtigating effect of this supplenentary evidence, we nust weigh it
against the facts of the crinme. The jury had heard how Neal had
brutally raped and nurdered Amanda Joy, his thirteen-year-old
ni ece. The manner of death was unspeakably horrible. There were
brui ses and | acerations about her face, head, and left wist, and
there was al so evidence of manual strangulation in addition to the
bull et hole in her abdonmen. The pathologist’s report states that
Amanda Joy could have survived between five and thirty mnutes
after Neal had left her to die. To overcone the aggravating
factors and avoid the death penalty, Neal’s mtigating evidence
woul d had to have been overwhel m ng and specifically relevant to

reducing his noral culpability for his heinous crinmes. The state

8The evi dence presented to the jury is sunmarized in nore
detail in section I1.C (1).(b) above.
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thus concludes that if the facts the jury had already heard were
not sufficient to outweigh the aggravating circunstances, then the
addi tional evidence would have been unlikely to sway a jury.

Al t hough this question is extrenely close, we are unable to
agree with the State’s argunent because, as the Suprene Court has
recently explained, courts mnust give due consideration to the
quality and volunme of the additional mtigating evidence. The
Court’s evaluation of ultimte prejudice in that case is
i nstructive:

[ T] he graphi c description of [the defendant’ s] chi |l dhood,

filled wth abuse and privation, or the reality that he

was “borderline nentally retarded,” mght well have

i nfluenced the jury’s apprai sal of his noral cul pability.

. [ T]he entire postconviction record, viewed as a
whol e and cunmul ative of mtigation evidence presented
originally, raised “a reasonable probability that the
result of the sentencing proceeding would have been
different” if conpetent counsel had presented and
expl ai ned the significance of all the avail abl e evi dence.

Wllianms, 120 S.C. at 1515-16. To be sure, there are severa
significant factual differences between Wllianms and Neal .° But
that does not allay our concern that the underlying principle of

the Wllians prejudice determ nation requires that we nust assign

First, sone of the additional mtigating evidence in Wllians
was not just of a better quality of evidence than that presented at
sentencing but was, in fact, evidence of new mtigating factors.
Second, the fact that Wllianms had turned hinself in to the police
was a significant piece of additional mtigating evidence that is
not present in the case before us. Third, the circunstances of the
murder in that case, which arose froma sinple robbery, were | ess
atroci ous and unforgivable than those in the case before us.
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significant weight to the quality of additional mtigating
evidence. Specifically, WIlians suggests to us that the correct
analysis of our case is that with a nore detailed and graphic
description and a fuller understanding of Neal’'s pathetic life, a
reasonabl e juror may have becone convi nced of Neal’s reduced noral
cul pability.

Vi ewed together, these affidavits and other evidence augnent
Neal s mtigating circunstances argunent in at |east five ways.
First, they present additional details about Neal’s chil dhood
including the terrible living conditions with the alcoholic and
abusive father. Second, they provide a description of the bleak,
depressing, and hopeless |ife at the nental institutions. This is
especially true with respect to Wiitfield. Third, the affidavits
describe Neal’s abuse and mstreatnent in prison and his general
hel pl essness there. Fourth, M. Wholington's testinony supports
Dr. Alexander’s limted testinony as to the level of Neal’s
retardation and his inability to control nuch of his behavior.
Fifth, the affidavits humani ze Neal by denonstrating that there
wer e peopl e along the way who saw sone worth in himand befriended
hi m

Qur inquiry is obviously very difficult, but given the anpunt
and character of the mtigating evidence in this case, we believe

that there is a reasonable probability that a jury would not have
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been abl e to agree unani nously to inpose the death penalty if this
addi tional evidence had been effectively presented and explainedto
the sentencing jury. In our judgnent, then, the M ssissippi
Suprene Court’s conclusion that the additional mtigating evidence
was nerely redundant and not prejudicial is erroneous.
D

Qur conclusion that the state court’s prejudi ce determ nation
is incorrect, however, is not enough to afford federal habeas
relief to Neal because, under AEDPA, we owe consi derabl e deference
to the Mssissippi Supreme Court. The statute plainly states that
we may not grant habeas relief unless the state court’s decision
unreasonably applies federal law. See 28 U.S.C. § 2254(d)(1); H R
Conf. Rep. 104-518, 104th Cong., 2d Sess. 111 (1996) (Section
2254(d) generally "requires deference to the determ nations of
state courts”). Thus, Neal nmust go further yet and denonstrate
that the prejudice determnation of the M ssissippi Suprenme Court

“invol ved an unreasonabl e application” of Strickland. W now turn

to try to give neaning to the term “unreasonable application,”
especially as it applies to this case.
(1)
The Suprene Court in WIlians explained that “a federal court
meki ng the ‘unreasonable application’ inquiry should ask whether

the state court’s application of | awwas objectively unreasonable.”
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Wlliams, 120 S.C. at 1521. But even after Wllians, it is not
imediately clear to us whether a federal habeas court | ooks
exclusively to the objective reasonabl eness of the state court’s
ultimate concl usion or nust al so consider the nethod by which the
state court arrives at its conclusion. This question takes on sone
significance in a case such as Neal’s, where the state court’s

hol ding (that Neal suffered no prejudice under Strickland) may be

obj ectively reasonabl e, but in reaching that holding, the court did
not adequately evaluate and weigh the substantial evidence-the
inplicit suggestion being that the state court may have reached a
different, but still “reasonable,” conclusion if a nore thorough

net hod of reasoning had been applied.

10The M ssi ssippi Suprene Court’s prejudice determnation is
fairly brief. After sunmarizing Neal’ s argunent, the court stated
that the additional evidence was

substantially redundant or cunul ati ve when conpared with

the evidence Neal offered at trial. Specifically, Neal

now wants to present evidence of his lack of nenta

capacity, a fact said to go to the voluntariness of his

confession and to be in mtigation of sentence. But he
went into these sane matters at trial. He called Dr.
Dana Al exander, a clinical psychol ogi st. He showed t hat

he had been in Ellisville State School for retarded
youths and that he was later in the retardation unit at
M ssissippi State Hospital at Witfield. He further
proved that his | Q was 54. Because it is cummul ative
[sic], what Neal alleges and purports to show now that
counsel shoul d have devel oped and proved si nply does not
anount to a substantial showi ng of denial of a state or
federal right. Mss. Code Ann. § 99-39-27(5).

The sanme is true of Neal’s allegations that
conpetent counsel should have done a better job at
sentencing phase of proving the details of Neal's
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The Seventh Circuit, sitting en banc, appears to have
concluded that federal courts nust scrutinize a state court’s
met hod of reasoning. “By posing the question whether the state
court's treatnment was ‘ unreasonable,’ 8§ 2254(d) (1) requires federal

courts to take into account the care with which the state court

considered the subject.” Lindh v. Murphy, 96 F.3d 856, 871 (7th

Cir. 1996) (en banc), rev'd on other grounds, 521 U S. 320 (1997).

The reasonabl eness of a court’s application of federal |aw nust be
measured, at least in part, by determ ning whether a state court
provi ded “a responsible, thoughtful answer reached after a full
opportunity to litigate.” [1d.%

Certain passages in the WIllians decision could be read to

support this view Witing for the Court, Justice Stevens

troubled life. In addition to the testinony descri bed
above regarding his prior institutionalization, Neal
called his nother as a witness who told his life story.
Perhaps the details could have been fleshed out nore
fully through additional w tnesses. This may often be
said after an unsuccessful trial experience.

Neal , 525 So.2d at 1282-83. O . Wllianms, 120 S.C. at 1502.

1 n spite of the straightforward | anguage of Lindh, a Seventh
Circuit panel rejected the argunent that the *“unreasonable
application” test requires a federal habeas court to consider the
state court’s process of reasoning. See Hennon v. Cooper, 109 F. 3d
330 (7th CGir. 1997). Chief Judge Posner contended that Lindh stands
only for the proposition that “the better the job the state court
does in explaining the grounds for its rulings, the nore |likely
those rulings are to wthstand further judicial review” 1d. at
335.
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expl ained that the Virginia Suprene Court’s “prejudice
determ nati on was unreasonabl e insofar as it failed to evaluate the
totality of the available mtigation evidence--both that adduced at
trial, and the evidence adduced in the habeas proceeding—in
rewei ghing it against the evidence in aggravation.” Wllianms, 120
S.C. at 1515. There is, therefore, at |east sonme basis for the
view that Section 2254(d)’s “unreasonabl e application” standard
refers to the quality of the state court’s anal ysis.

On the other hand, this process-oriented view has been
rejected by other circuits?? and chall enged by Chief Judge Posner
of the Seventh Crcuit. In his view, scrutinizing state courts
met hods of reasoning “would place the federal court in just the
kind of tutelary relation to the state courts that the [ AEDPA was]
designed to end.” Hennon, 109 F.3d at 334-35. Simlarly, we do
not interpret AEDPA in such a way that would require a federa
habeas court to order a new sentencing hearing solely because it
finds the state court’s witten opinion unsatisfactory.®® |t seens

clear to us that a federal habeas court is authorized by Section

12See, e.q., Long v. Hunphrey, 184 F.3d 758, 760-61 (8th Cir.
1999) (focusing on the reasonabl eness of the “outcone”); O Brien v.
Duboi s, 145 F.3d 16, 25 (1st G r. 1998) (sane).

Bl'n that situation, a habeas petitioner may not be the victim

of constitutional error but only of a nere lapse in “judicia
articul ateness.” Hennon, 109 F. 3d at 335.
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2254(d) to review only a state court’s “decision,” and not the
written opinion explaining that decision.

In the absence of clear guidance fromthe Suprene Court, we
conclude that our focus on the “unreasonable application” test
under Section 2254(d) should be on the ultimte |egal concl usion
that the state court reached and not on whether the state court
consi dered and di scussed every angle of the evidence. The latter
approach appears unduly formalistic considering that the federal
habeas court has the full record before it and is conpetent to

determ ne whet her Strickland has been unreasonably applied to the

case before it. Even though a thorough and well-reasoned state
court opinion nmay be nore likely to be correct and to wthstand
judicial review, it sinply does not follow that “the criterion of
a reasonabl e determ nation is whether it is well reasoned.” |1d. at
334-35. Instead, the only question for a federal habeas court is
whet her the state court’s determ nati on IS obj ectively

unr easonabl e.

A nunber of our sister circuits have attenpted to suppl enent
the Wllianms Court’s “objectively unreasonable” standard. See,
e.q., Kibbe v. Dubois, 269 F.3d 26, 36 (1st Gr. 2001)
(interpreting “objectively unreasonable” to nean “outside the
uni verse of plausible, credible outcones”); Van Tran v. Lindsey,
212 F.3d 1143, 1151 (9th Cr. 2000) (interpreting the “objectively
unreasonabl e” standard to establish a “clear error” test). After
due consideration, we conclude that further elaboration on the
“obj ectively unreasonable” standard by this court is unnecessary
and i nadvi sable. See Wllianms, 120 S.Ct. at 1522 (noting that the
term “unreasonable” is “a common termin the legal world and
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(2)

Thus, in maki ng our unreasonabl e application determ nati on, we
look only to the substance of the M ssissippi Supreme Court’s
deci si on. The state court concluded that presentation of the
additional mtigating evidence woul d probably not have changed the
outcone of the case. The precise question, then, is whether the
court’s ultimate conclusion--that there was no prejudice and,
consequently, no ineffective assistance of counsel under the
Strickland test--is objectively unreasonabl e.

As we have iterated t hroughout this opinion, the facts of this
case are as horrible as one can inagine. The jury was rem nded
repeatedly that Neal killed his own brother in an argunent that
began when Neal fondled his young niece; that Neal, after killing
his brother, kidnaped his niece and her friend and then brutally

raped and killed both girls; that he shot his niece and I eft her to

accordingly, federal judges are famliar with its neaning’); see
also Matteo v. Superintendent, SC Al bion, 171 F. 3d 877, 891 (3d
Cr. 1999) (“Notions of reasonabl eness abound in the |aw and are
not ordinarily consi der ed probl emati c, despite their
inprecision.”). |nposing a surrogate “unreasonabl eness” standard
at this time would be a risky proposition, as our redefinition
m ght prove unfaithful to the Suprenme Court’s intended neaning.
Undoubt edly, the term*®objectively unreasonable” wll acquire sone
definition (as distinguished froma definition) through the course
of its application by federal habeas courts in individual cases.

To the extent that a nuanced, contextual interpretation of
“obj ectively unreasonable” energes from this process over tine,
this elaboration will be nore useful and neaningful than any

definition we m ght choose to inpose ab initio.
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suffer for perhaps thirty mnutes before she died. I|f any nurder
qualifies as “heinous, atrocious, or cruel,” the murder of Amanda
Joy Neal does. W acknow edge that it was surely not unreasonabl e
for the M ssissippi Suprene Court to suggest (inplicitly) that the
evidence mtigating his noral culpability would have to be
over whel m ng.

The jury in mtigation heard Neal’s pitiful life story from
his nother and a psychol ogi st. The jury thus had before it
evidence that Neal had an 1Q of 54 and the nental ability of an
ei ght year old; that he had been neglected by his famly and spent
much of his youth in state institutions for the retarded and
mentally ill; that he had sexual identity problens; and that
because of his nental deficiencies, he was | ess able to control his
i npul ses. The evi dence actual ly presented at the sentencing hearing
did not persuade the jury to mtigate Neal’'s sentence.

Neal s supplenental mtigation evidence also relies alnost
exclusively on testinony that he was nental ly retarded and had been
badly m streated by nunerous people throughout his life. Mich of
this evidence had already been presented, even if in an outline
form The only new evidence was that sone of the people whom he

had encountered felt sorry for Neal and that their synpathy for his
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plight caused themto reach out to him Mreover, the testinony
about Neal’'s |ife at Wiitfield and the Okl ahoma prison woul d have
proved to have been doubl e-edged in the sense that it would have
remnded the jurors that Neal was a bully and had a crimnal
conviction. Although the additional mtigating evidence was of a
significantly better quality than that actually presented, nmuch of
it was simlar in nature to the original evidence. Wth those
considerations in mnd, the Mssissippi Suprene Court concluded
that the additional evidence was not substantial enough to outwei gh
t he overwhel m ng aggravating circunstances.

Under the deferential standard of Section 2254(d), and given
the circunstances of this case, we cannot conclude that the

M ssi ssi ppi Suprenme Court unreasonably applied Strickland to the

facts of Neal’s case. It was not unreasonable, in other words, to
conclude that the outcone would have been the sanme because the
additional evidence did not serve to reduce further his nora
culpability for such a heinous and unforgivable crinme beyond the
evidence already presented. W thus hold that the state court’s
prej udi ce determ nati on was not obj ectively unreasonable, viewed in

the context of the extrene cruelty of the nurder as an aggravati ng
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circunstance and that nmuch of the mtigating evidence had al ready
been presented to the jury, albeit in an abbreviated form
1]
Because we conclude that the M ssissippi Suprenme Court’s

deci sion did not invol ve an unreasonabl e application of Strickl and,

Neal s petition for a wit of habeas corpus nust be DEN ED and,
accordingly, the judgnent of the district court is

AFFI RMED
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E. GRADY JOLLY, CGrcuit Judge, with whom JONES, SM TH, BARKSDALE

DeMOSS, and CLEMENT, Circuit Judges, join, Specially Concurring:

| concur in the opinion of the court. W took this case en
banc to decide whether “objectively unreasonable” required an
expressly articulated definition. | agree that we need not attenpt
to articulate a precise definition of “objectively unreasonable.”
Neverthel ess, there are considerations that habeas courts should
take into account when the term *“unreasonable application” is
clearly at issue in a close case such as this one.

AEDPA is a creation of Congress, not the Constitution, and
consequently subject to the famliar rules of statutory

constructi on. See Wllians v. Taylor, 529 U. S 362, 407

(2000) (usi ng the canon of statutory construction that every cl ause
of statute be given neaning in deciding the appropriate scope of
the “contrary to” and “unreasonable application” clauses of 8§
2254(d)(1)). As Chief Justice Marshall observed in Ex Parte
Bollman, 8 U. S. (4 Cranch) 75 (1807), “[T]he power to award the
wit by any of the courts of the United States, nust be given by

witten | aw.” |d. at 94. The Geat Wit, as referred to in the
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Suspensi on C ause of the Constitution, enbodied only the principle
that the judiciary has the power to review the pretrial detention

of a defendant by the executive. See Swain v. Pressley, 430 U S

372, 384-85 (1977) (Burger, C J., concurring in part and concurring

in judgnent); Lindh v. Mirphy, 96 F.3d 856, 867-68 (7th G r. 1996)

(en banc),rev’'d on other grounds, 521 U S. 320 (1997); Henry J.

Friendly, Is Innocence Irrelevant? Collateral Attack on Crimnal

Judgnents, 38 U CH.L.Rev. 142, 170 (1970)(“lIt can scarcely be
doubted that the wit protected by the suspension clause is the
wit as known to the framers, not as Congress may have chosen to
expand it, or, nore pertinently, as the Suprene Court has
interpreted what Congress did.”). 1In the 135 years since Congress
first enacted a habeas corpus statute -- that is to say, a statute
that would grant federal jurisdiction allowing collateral attacks
on state court judgnents of conviction -- the award of habeas
relief has both expanded and contracted. Because federal courts
are bound by the terns on which Congress sees fit to permt relief,
we have no constitutional or other jurisprudential basis to be
reluctant to accord state court decisions the full degree of
def erence that Congress i ntended and that the plain | anguage of the

statute requires.
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In WIlians, the Suprene Court provided a starting point for
our understandi ng of the phrase “unreasonable application.” The
WIllians Court found that “a federal habeas court may not issue the
wit sinply because that court concludes in its independent
judgnent that the relevant state-court decision applied clearly
established federal |aw erroneously or incorrectly. Rat her the
application nmust also be unreasonable.” 529 U. S. at 411. The
WIllians Court al so enphasi zed that the “unreasonabl e application”
i nqui ry under AEDPA is an objective, as opposed to a subjective,
inquiry. [Id. at 410.

In determ ning the neaning of any statute, we start wth the

statutory | anguage. Blue Chip Stanps v. Mnor Drug Stores, 421

U S 723, 756 (1975) (Powell, J., concurring)(“The starting point
in every case involving construction of a statute is the |anguage
itself.”). According to the leading |egal di ctionary,

“unr easonabl e” neans not guided by reason; capricious or

irrational.” See BLACK S LAWDICTIONARY 1537 (7th ed. 1999); see al so

MERRI A WEBSTER' S COLLEG ATE DICTIONARY 1291 (10th ed. 1998) (defining

“unr easonabl e” as “not governed by or acting according to reason”).
The plain |anguage of the statute thus suggests deference to a

state court decision unless it (1) involved a capricious or
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irrational application of clearly established federal law to the
facts or (2) involved an application by the state courts that was
not governed by reason.

To the extent that the plain neaning of the term
“unreasonabl e” is anbi guous and not conclusive, we |ook to the
| egislative history to decipher Congress’s intent. Garcia v.

United States, 469 US 70, 76 n.3 (1984)(quoting Schwegnmann

Brothers v. Calvert Distillers Corp., 341 U S. 384, 395 (1951)

(Jackson, J., concurring opinion)). Here, the legislative history
further reinforces the fact that Congress intended for habeas
courts to give a very high degree of deference to state court
applications of federal |aw

In settling on the phrase “unreasonable application,” the
Senate explicitly rejected an alternative wording offered in the
House. Under the House version of the statute, habeas relief would
have been available only if the state court decision was “contrary
to, or involved an arbitrary or unreasonable application to the
facts, of clearly established federal law.” 141 Conc. Rec. H1424
(daily ed. February 8, 1995)(enphasi s added).

Significantly, the two words -- “unreasonable” (the word

eventual | y adopted by Congress) and “arbitrary” (the word rejected

41



by Congress) -- are not Ilinguistically far apart. The word
“arbitrary” nmeans “determ ned by individual discretion; specif.,
determ ned by a judge rather than fixed rul es, procedures, or |law.”

BLACK'S LAW Dictionary at 100; see also MRR AM WEBSTER' S COLLEG ATE

D ctioNarY at 59 (defining “arbitrary” as dependi ng on the indi vi dua

di scretion (as of judge) and not fixed by law). The Senate -- and
ultimately the Congress -- apparently believed that every arbitrary
decision is unreasonable but that, in contrast, an unreasonable

deci sion need not always be arbitrary.

In the light of these observations, perhaps the degree of
deference federal courts owe to state court decisions can best be
conceptualized if we i magi ne a spectrumthat ranges fromarbitrary
applications of federal |aw on one end, to de novo revi ew of those
applications on the other. By virtue of the close relationship
between the words “arbitrary” and “unreasonable,” it would seem
that Congress intended that “unreasonable” would fall near the
“arbitrary” end of the spectrum

In applying the statute, it is also helpful to underscore that
the plain terns of the statute require the habeas court to conduct
an “unreasonabl eness” as opposed to a “reasonabl eness” inquiry into

the state court’s application of federal |lawto the facts. Thus,
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translated to the case today, the question is not whether the
M ssi ssippi  Suprene Court was reasonable when it applied the
Strickland standard; instead, the question is whether the
petitioner bore his burden of proving that the M ssissippi Suprene

Court’s application of Strickland was, in fact, unreasonable.

In sum we nust always keep in mnd that the statutory term
“unreasonable” requires a very high deference to state court

deci si ons.

43



