IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-50156

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

EUGENI O ZAPATA- | BARRA,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

May 19, 2000
Bef ore GARWOOD, W ENER and DeMOSS, Circuit Judges.
GARWOOD, Circuit Judge:

Def endant - appel | ant Eugeni o Zapat a-| barra (Zapat a-1 barra) was
indictedfor two counts of transportinganalienillegally wthinthe
United States in violationof 8 US.C 8§ 1324(a)(1)(A(ii). Zapata-
| barra noved t o suppress evi dence whi ch he says was obtai ned by the
governnent as a result of an unconstitutional stop and search of his
vehi cl e. Zapata-lbarra having waivedtrial by jury, thedistrict court
carried the notion to suppress with the bench trial. Follow ng the
benchtrial, thedistrict court deni edthe notion, and Zapat a- | barra was

convi cted and subsequently sentenced. Zapata-I|barra now appeal s,



chal l enging only the denial of the notion. W affirm
Facts and Proceedi ngs Bel ow

On Monday, February 16, 1998, United St ates Border Patrol agent
Jesus Zertuche (Zertuche) was patrol ling Ranch Road 2523 (RR 2523), al so
referred to as Ham | ton Lane, outside of Del R o, approxi mately twenty-
four mles north of the Mexi can border. The paved, two | ane RR 2523
runs general ly nort h-south, east of and very roughly parallel to U S.
H ghway 277, whichis the mainthoroughfareleadingto Del Ri ofromthe
north. Al though they are roughly parallel to each ot her, H ghway 277
is much the straighter and runs nore directly north, whil e Ranch Road
2523 starts out of Del Rorunning in a nore easterly direction and
subsequently turns to the north. One of the inportant differences
bet ween t hese t wo roadways i s t hat a Border Patrol checkpoint is | ocated
on Hi ghway 277, about 27 mles outside of Del Rio, but there is no
checkpoi nt on RR 2523. Border Patrol agents, therefore, regularly
moni tor RR 2523, particul arly when H ghway 277' s checkpoi nt i s open-a
task Zertuche was perform ng on February 16, 1998.

At approxi mately 9:30 p. m, Zertuche, who was dri vi ng south on RR
2523 in his marked patrol car and was about fifteen mles outside of Del
Ri 0, spotted a bl ue van travel i ng nort hbound at a nornal speed, between
fiftyandfifty-five mles per hour. Al though the Border Patrol had not
i ssued any reports of suspicious activity that eveni ng on RR 2523 or
anywhere el se along the Del R o area of the border, Zertuche decidedto

foll owthe van, maki ng a U-turn and accel erati ng t o approach t he van.



Zertuche al so turned on his high beamlights, sothat he coul d better
observe the van and it s passengers. As Zertuche drewcl oser to the van,
he noticed that the van “sl owed down consi derably” and t hat t he driver
had “a hard ti me keepi ng the vehiclew thinthe lane,” whichindicated
to Zertuche that the driver was nervous and “possi bly | ooking in the
rear viewmrror to see who’'s behind him” Zertuche al so perceived
“several” occupants in the vehicle and, although Zertuche coul d not
di scern the occupants’ nationality, “sone” appeared to be “sl ouched
down” as if, inhisopinion, “toavoid being detected.” Not recogni zi ng
the van as | ocal , Zertuche ran alicense pl ate check whi ch reveal ed t hat
t he van was regi stered out of San Angel o, Texas. Having served as a
Border Patrol agent inthe Del Rio area for approxi mately ten years,
Zertuche noted t hat H ghway 277, not RR 2523, was t he nost direct route
fromthe Del Rioareato San Angel o and reasoned that the van’s driver
m ght have chosen this indirect route to avoid H ghway 277's Border
Patrol checkpoint which, as he knew, was open that evening. He
expl ai ned, using a map, that to get to San Angelo fromDel R o, and
avoi d t he checkpoi nt on H ghway 277, one woul d take RR 2523 north to
H ghway 377, then go west on H ghway 377 until it joins H ghway 277 at
a point north of (beyond) the checkpoint, and then turn north and
conti nue thus on H ghway 277.

H s suspi ci on aroused, Zertuche stopped the van for aninmgration
i nspection. Upon questioning, the driver of the van, Zapata-|barra,

stated he was aresident alienand provided an|-94 permt, adocunent



allowing himto be in the United States legally. The other four
passengers of the van, however, identified thenselves as Mexican
citizens without i nmgration docunents. Zertuche then advi sed Zapat a-
| barra and hi s passengers of their rights, and t hey were subsequentl|y
transferredtothe Del RioBorder Patrol Station for processing. Wile
det ai ned, Zapata-lbarra admtted to Border Patrol agent Rafael Gonez
(Gonez) that he knew hi s passengers were illegal aliens and had nade
arrangenents with themin Acuna, Mexico to pick themup on the United
States side of the border and transport themto San Angel o.

Zapata-lbarra was charged in a two-count indictnent wth
transportingaliensillegally inthe United States in violationof 8
US C 81324(a)(1)(A(ii). Beforetrial, defense counsel noved to
suppr ess evi dence obt ai ned by t he governnent as aresult of the stop and
search of Zapata-lbarra's van. Zapata-Ilbarra having waived a jury
trial, thedistrict court carriedthe suppression notionwththe bench
trial.

Zertuche, Gonez, and two of Zapata-Ibarra's passengers, Porfilio
Sant os- Mej i a (Sant os- Mgj i a) and Franci sco Pena-Cesillio (Pena-Cecilio),
testified at Zapata-lbarra' s trial. Zertuche recounted the events
| eading to the stop of Zapata-I|barra’ s van, the bases for hi s suspi ci ons
of illegal activity, andthe results of his questioni ng Zapata-|barra
and t he passengers during the i nvestigatory stop. Gonez’s testinony
provi ded t he detai |l s of Zapat a-1barra’s stat enent whi ch he nade at t he

Border Patrol Station. In their testinony, Santos-Myjia and Pena-



Cesilliodescribedtheir agreenent with Zapat a-1 barra, whereby he woul d
pick themup at a store on the United States side of the border and
transport themto San Angel o.

At the end of trial, the district court deni ed Zapata-lbarra's
suppressi on noti on, concl udi ng that Zertuche had r easonabl e suspi ci on
to make an i nvestigatory stop. The district court al so found Zapat a-
| barra guilty on both counts allegedintheindictnent. The district
court subsequent|y sentenced Zapata-lbarrato two concurrent ten-nonth
ternms of inprisonnent, foll owed by a three year period of supervised
rel ease. Zapata-|barra nowappeal s, conpl ai ni ng only of the deni al of
hi s suppression notion.

Di scussi on

The district court found that Zertuche held an objectively
reasonabl e suspi ci on that Zapata-lbarra s van was transportingill egal
aliens. Inreachingthis conclusion, thedistrict court initsorally
delivered ruling specifically nentioned the following factors:
Zertuche' s ten and one-hal f years experience patrolling the Del Rio
area, including RR2523; the van’s proximty tothe border; the van’s
San Angel o regi stration; the fact that RR2523 is not the nost direct
route fromDel Ri oto San Angel o; the nunber of passengers inthe van;
and their apparent sl ouching.

Whenreviewingadistrict court’s rulingonanotionto suppress
based on live testinony, we will accept the district court’s factual

findings “unl ess the findings are cl early erroneous or i nfl uenced by an



incorrect viewof thelaw ”™ United States v. Lanford, 838 F. 2d 1351,
1354 (5th Gr. 1988). We will not conclude that afindingis clearly
erroneous unless we are left wwththe definite and firmconviction that
a m st ake has been conmtted. See United States v. Castenada, 951 F. 2d
44, 47 (5th Gr. 1992) (citing United States v. Fernandez, 887 F. 2d 564,
567 (5th Gr. 1989)). W viewthe evidenceinthelight nost favorable
tothe party that prevailed in the district court—in this case, the
governnent. See United States v. Orozco, 191 F. 3d 576, 581 (5th Cir.
1999), cert. denied, 120S. . 996 (2000). W revi ewde novo, however,
concl usi ons of | awderived fromthe district court’s factual findings,
such as the determnation that reasonable suspicion justified the
i nvestigatory stop of Zapata-Ibarra s vehicle. See United States v.
| nocencio, 40 F. 3d 716, 721 (5th Gr. 1994) (citing United States v.
Cardona, 955 F.2d 976, 977 (5th Cir. 1992)).

Zapat a- | barra contends that Zertuche | acked r easonabl e suspi ci on
to stop the van. W disagree. “Under United States v. Brignoni - Ponce,
95S. . 2574 (1975), and United States v. Cortez, 101 S. Ct. 690 (1981),
Border Patrol agents on roving patrol nmay stop a vehicleonly if they
are aware of specific articulable facts, together with rational
i nferences fromthose facts, that reasonabl y warrant suspi ci on that that
particul ar vehicleisinvolvedinillegal activity.” United States v.
Villal obos, 161 F.3d 285, 288 (5th G r. 1998). The factors that we
consi der when det er m ni ng whet her reasonabl e suspi ci on exi sted i ncl ude:

(1) proximty to the border; (2) known characteristics of theareain



whi ch the vehicle is encountered; (3) usual traffic patterns on the
particul ar road; (4) the agent’s previous experience in detecting
illegal activity; (5) i nformation about recent illegal traffickingin
aliens or narcotics in the area; (6) particular aspects or
characteristics of the vehicle; (7) behavior of thedriver; and (8) the
nunber, appearance, and behavi or of the passengers. See Orozco, 191
F.3d at 581 (citationsomtted). Qur analysisisnot [imtedto any one
factor; rather, reasonabl e suspicionis afact-intensivetest inwhich
we | ook at all circunstances together to “wei gh not [the] individual
| ayers but the ‘lam nated’ total,” United States v. Edwards, 577 F. 2d
883, 895 (5th Cr. 1978) (en banc), and “factors that ordinarily
constitute innocent behavi or may provi de a conposite picture sufficient
to rai se reasonabl e suspicionin the m nds of experienced officers.”
United States v. Hol |l oway, 962 F. 2d 451, 459 (5th G r. 1992) (citing
United States v. Sokol ow, 109 S.Ct. 1581, 1586-87 (1989)) (footnote
omtted).

“The first factor, proximty tothe border, is a‘paranount factor’
i n determ ni ng reasonabl e suspicion.” Oozco, 191 F. 3d at 581 (citing
Villal obos, 161 F.3d at 288); see also United States v. Chavez-
Villareal, 3 F.3d 124, 127 (5th Cr. 1993) (considering physical
proximty to the border to be of “vital inportance”). Although we do
not adhere to a bright line test with regard to this factor, “a car
traveling norethanfifty (50) mles fromthe border is usually viewed

as being too far fromthe border to support an inference that it



originatedits journey there.” United States v. Jones, 149 F. 3d 364,
368 (5th Cir. 1998). Inthe present case, therecord establishes that
Zertuche encount ered Zapat a- | barra’ s vehi cl e approxi mat el y t wenty-f our
mles fromthe border—-wel | under the fifty-m|le benchmark. NMboreover,
Zapat a- 1 barra’s vehicl e was headi ng north on RR 2523, away fromthe
border. Therefore, it was reasonableto consider it |ikely that Zapat a-
| barra’s journey originated at the border and this supports the
obj ecti ve reasonabl eness of Zertuche' s suspicion. See United States v.
Ni chols, 142 F.3d 857, 867 (5th Cir.), cert. denied, 119 S.C. 621
(1998) (“Although a reasonabl e concl usion of proximty to the border
does not al one constitute reasonabl e suspi ci on for a Border Patrol stop
that is not at the border or its functional equivalent, this ‘vital
el enment’ contributes significantly tothe reasonabl eness of the Border
Patrol agents’ suspicions.”).

The second Bri gnoni - Ponce factor, characteristics of theareain
whi ch Zertuche encount ered Zapat a- 1 barra, al so wei ghs in favor of the
exi stence of reasonable suspicion. “It is well established that a
road’ s reputation as asnugglingroute adds to t he reasonabl eness of the
agents’ suspicion.” United States v. Al daco, 168 F. 3d 148, 151-52 (5th
Cr. 1999) (citations omtted). Zertuche testified that RR 2523 is
frequently used by snmuggl ers who are attenpting to circunvent the Border
Patrol checkpoint on H ghway 277, particularly when H ghway 277's
checkpoint is open, asit was onthe night inquestion. Furthernore,

inZertuche' s ten and one-hal f years as a Border Patrol agent inthe Del



Ri o area, he had been personal ly i nvol ved i n over 200 st ops on RR 2523,
produci ng approxi mately thirty apprehensions. Inaddition, Zertuche
testifiedthat inthe previous twel ve nont hs Border Patrol agents had
made fifty stops on RR 2523, resulting in between thirty and forty
apprehensions.! Accordingly, RR2523"s reputation as afavoredroute
for smuggl ers further supports Zertuche' s reasonabl e suspi cion. As he
testified, “whenever the imm gration checkpoint i s up on or the Border
Pat r ol Checkpoint i s up on H ghway 277 Nort h, H ghway Ranch Road 2523
is used by smugglers to transport their, the undocunented aliens.”
“I't is evident that an officer’s experience is a contributing
factor i n determ ni ng whet her reasonabl e suspi ci on exi sts.” Al daco, 168
F.3d at 151. Zertuche’ s | awenforcenent background refl ects that he was
know edgeabl e and experi enced. As detail ed above, he had been st ati oned
in Del Rio as a Border Patrol agent for nore than ten years and
regularly patrolled RR 2523. Accordingly, Zertuche’'s significant
experience wei ghs i n favor of finding reasonabl e suspi ci on exi sted. See
Villal obos, 161 F.3d at 289 (considering the agents’ experience
rel evant, with one agent havi ng over twel ve years of experience and t he

other fifteen nonths); N chols, 142 F. 3d at 871 (reasoning that the

1 Zapata-lbarrainti mates that Zertuche’s testinony ont he nunber
of investigatory stops and resul ti ng apprehensions is conflictingand
not worthy of credence. After reviewng the record, we are unableto
endorse that characterization. Mreinportantly, however, the district
court found Zertuche' s testinony to be credi bl e-a concl usi on we wi | | not
set aside on this record. See Casteneda, 951 F. 2d at 48 (“W do not
casual ly disturbadistrict court’scredibility determ nations.”).



agents’ previous experiencew ththe particular roadin questionandthe

surroundi ng area contri buted to t he reasonabl eness of their suspicions).

The behavi or of the vehicle s driver is another factor in our
review. Seeid. at 868. Zertuche testified that after nmaking his U
turn on RR 2523, he accel erated qui ckly to pull behind Zapata-lbarra’s
van. Sinmul taneously, Zertuche turned on hi s hi gh-beamlights sothat
he coul d better see the van, its passengers, and its license plate
nunbers. When Zertuche first encountered t he van, Zapat a-|barra was
driving at a normal speed for RR 2523, fiftytofifty-five mles per
hour. Zertuche testifiedthat Zapata-lbarra, i nresponseto Zertuche's
rapi d accel erati on and hi gh- beaml i ghts, decel erat ed consi derabl y and
began “having a hard ti ne keepingthe vehiclewithinthelaneitself.”
Zertuche interpretedthis behavior as nervousness onthe driver’s part
wththedriver “possibly lookingintherear viewmrror to see who’s
behind him” After sone pronpting by the prosecution, Zertuche then
stated that Zapata-Ibarra’'s driving would be consistent with a

“bailout.”2 Zertuche, however, did not testify that he feared a

2 “Q And, when you pulledin behindthe van did you noti ce how
t he Defendant was driving the van?

A Wen | initially started following him he slowed down
consi derably. And, he was having a hard ti ne keepi ng the vehiclew thin
the lane itself. This single northbound | ane. And, from past

experience this indicates that the driver appears to be nervous,
possibly looking in the rear view mrror to see who's behind him
Q Isthat action of weaving inand out of thelane consistent with
any other things that you have encountered in the past?
A Yes, itis. It isconsistent whenthe driver appears nervous,
that he is doing sonething illegal.

10



“bailout” at thetinme hewas follow ng Zapata-lbarra. InUnited States
v. Samaguey, 180 F.3d 195 (5th G r. 1999), we afforded Samaguey’s
swervingontheroadlittle or noweight whenthe record was “not cl ear
about whet her Samaguey swerved when t he patrol car approached himto
read his license plate, hardly suspicious, or i f he swerved after the
patrol car dropped back, whi ch could reinforce the of ficers’ suspicions
about adriver’s | evel of nervousness.” Id. at 199 (citing Jones, 149
F.3d at 370); see Jones, 149 F. 3d at 370-71 (“[When the officer’s
actions are such that any driver, whet her i nnocent or guilty, woul d be
preoccupi ed with his presence, then any i nference t hat m ght be drawn
fromthe driver’s behavior is destroyed.”); Chavez-Villereal, 3 F. 3d at
127 (“We find nothing suspicious about a driver changing | anes and
sl ow ng down when he real i zes a vehicl e is approachi ng fromthe rear;
that is a normal reaction if the driver wishes to let the tailing
vehicle pass.”); United States v. Diaz, 977 F.2d 163, 165 (5th G r.
1992) (rejectingthe governnent’s contentionthat the agents’ fear of
a “bailout” supported the existence of reasonable suspicion).
Zertuche’ s testinony reveal s RR2523 to be a two-1ane road wi th one | ane

travel i ng north and t he ot her headi ng south. Therefore, Zapata-lbarra’s

Q And, what is a ‘bailout’ if you can explain to The Court?

A: Abailout iswhenthe vehicle pulls over tothe side of the road
or appears to be sort of back and forth onthelanetotry to |l ook for
a placethat is not fencedin or naybe doesn’t have any obst acl es so he
can run on the side of the road, and so everybody can bail out and run.

Q Was the manner in which that van was bei ng driven consi st ent
w th what happens before a bail out?

A Yes, it was.”

11



decel erati on and swervi ng on a such aroad at nighttine® inresponseto
arapidly accelerating vehiclew thits high-beamlights on, wei ghs, at
best, only slightly in favor of the reasonabl eness of Zertuche’'s
suspi ci ons.

The nunber, appearance, and behavi or of t he passengers of the van
al sofactorsintoour analysis. At trial, Zertuche stated he coul d not
di stinguish the nationality of the van’s driver or passengers, nor
whet her they appeared unkenpt or unwashed. These consi derations
therefore do not support the existence of reasonable suspicion.
Zertuche didtestify, however, that he “noti ced several occupantsinthe
vehi cl e and sone of the occupants were sl ouched down,” which in his
opinionindicatedthat they weretryingto avoid detection. Later in
hi s testinony, Zertuche adm tted that the passengers’ sl ouching could
have i ndi cated resting or sleeping. W have noted that passengers
commonly slunpintheir seatstorest, particularly at nighttine hours.
See United States v. Garcia, 732 F. 2d 1221, 1224 n.1 (5th Gr. 1984).
Therefore, “we have required anore affirmative i ndi cati on of an attenpt
tohide” for this factor toweighinfavor of the presence of reasonabl e
suspi cion. Chavez-Villareal, 3F.3dat 127 (footnote omtted). W also
consi der rel evant the nunber of passengers inthe vehicle. Zertuche saw
“several passengers” in the van, and, although this nunber is not

unusual for avan, it is also consistent with alien snmuggling. The

3 Wetake judicial notice of the fact that it woul d be wel | past
sundown at 9: 30p. m on February 16, 1998 i n south Texas. See FED. R
Evip. 201.

12



nunber of passengers and their sl ouching, eventhough ordinarily fitting
wi thinnocent travel, “may provi de a conposite picture sufficient to
rai se reasonabl e suspicion in the mnds of experienced officers.”
Hol | oway, 962 F. 2d at 459 (citation and footnote omtted). Accordingly,
we give sonme weight to this factor.

The final factor we consi der i nvol ves the van’s very presence on
RR 2523. Zertuche, famliar with sonme of thelocal vehicles frequenting
RR 2532, di d not recogni ze Zapata-l barra’ s van. The check onthe van’s
license plate confirned Zapata-lbarra’ s observati on as the van was
regi stered out of San Angel o. Zertuche testified in substance that
H ghway 277 woul d be the nost direct route between Del Ri o and any
northern destination, including San Angel o. Aware t hat H ghway 277' s
Bor der Patrol checkpoi nt was open t hat eveni ng, Zertuche surm sed t hat
the van’s driver deliberately chose RR 2523 as his route in order to
circunvent the checkpoint, as had so many others.* At trial, defense
counsel cross-exam ned Zertuche on the reasonableness of this
conclusion. At the endof testinony, thedistrict court, having hadthe

aid of alocal map, specifically nmentioned Zertuche’ s testinony that the

4 Al though not figuringintoour analysis, thetestinony fromone
of the van’ s passengers, Franci sco Pena-Cecilio (Pena-Cecilio), infact
confirms Zertuche' s deduction. Pena-Ceciliotestifiedthat Zapata-
| barra, after picking up his passengers onthe United States side of the
border, initially drove the van north on H ghway 277 fromDel Rio.
However, upon notici ng that H ghway 277' s checkpoi nt was open, he turned
t he van around and drove back to Del Rioinorder toconnect to RR 2523
and avoid H ghway 277's checkpoint. Zapata-lbarra s actions thus
reflect the reasons for the Border Patrol’s regular nonitoring of RR
2523.

13



San Angel o van “was not taking the nost direct route to San Angel 0” as
a basi s supporting the legality of the stop. W afford due weight to
the inferences | ocal judges and | aw enforcenent officers draw from
hi storical facts andthe events | eadinguptothe stop. See Onel as v.

United States, 116 S. Ct. 1657, 1663 (1996); N chols, 142 F. 3d at 867.

Consi dering Zertuche' s testinony as a whol e and his and the district

court’sfamliaritywiththe area, the court coul d properly concl ude-and
thereis nothingtothe contrary inthe record-that the segnent of RR
2523 on whi ch t he st op was nmade was unli kely to be used at this tine of

ni ght in February by anyone travelling north to an ot her than | ocal

destinationunlessit was for the so frequently avail ed of purpose of

avoi di ng the then open H ghway 277 checkpoint. And, the presence of

several passengers (sone so sl ouched down as to render detection | ess
likely) is consistent with an alien snuggler’s desire to avoid the
H ghway 277 checkpoint in a way that a vehicle with only one or two
occupant s woul d not be. The facts that the van was not recogni zed by
Zertuche and, nore significantly, was regi stered out of San Angel o, all

point to an other than |ocal destination, and nothing suggests
ot herw se.?

Al though theissueis acloseoneandits resolutionultimtely

SC her perhaps abstractly concei vabl e expl anati ons (none suggest ed
by anything in the record) are simlarly di scounted. A causal site-
seeing ride along a qui et country roadis rendered unlikely by thetine
of night and year (and nunber of passengers) as is also a party of
hunters. And, thedistrict court and Zertuche can doubt| ess be presuned
to knowthat there are no particular tourist attractionstowhichthis
stretch of RR 2523 is a natural route fromDel Rio.

14



depends on t he uni que bl end of facts here, we concl ude that the district
court correctly determ ned that, under the “l am nated” totality of the
facts and circunstances, Zertuche had reasonabl e suspicion to stop
Zapata-lbarra’'s van.® Not every Brignoni-Ponce factor need weighin
favor of reasonabl e suspicionfor it to be present, nor does the Fourth
Amrendnent require the l awenforcenent officer elimnate all reasonabl e
possi bility of i nnocent travel before conducting an i nvestigatory stop.
See United States v. Basey, 816 F.2d 980, 989 (5th Cr. 1987) (“The
‘reasonabl e suspicion’ standard does not require . . . that the
ci rcunst ances be such that there i s noreasonabl e hypot hesi s of i nnocent
behavior.”).
Concl usi on
For the reasons stated, the district court’s order denyi ng Zapat a-
| barra’s notion to suppress, and his conviction and sentence, are
AFFI RVED.
Judge Wener dissents, reservingtheright tofile a dissenting

opinion at a later tine.

¢ On appeal, the governnent also argues that denial of the
suppressi on notion could be justifiedunder the “good faith” exception
to the excl usionary rul e of the Fourth Anendnent. As we concl ude t hat
Zertuche had reasonabl e suspi cionto stop the van, we need not address
t he possi bl e application of the “good faith” exception. See, e.g.,
United States v. Ramrez-Lujan, 976 F. 2d 930, 934 &n. 4 (5th Gr. 1992),
cert. denied, 113 S . 1587 (1993); United States v. De Leon-Reyna, 930
F. 2d 396, 399-402 (5th G r. 1991) (en banc); United States v. Wl |i ans,
622 F. 2d 830, 840, 846 (5th Cr. 1980) (en banc), cert. denied, 101
S.Ct. 946 (1981) (arresting officer’s good faith and reasonabl e but
erroneous construction of statute).
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