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GARWOOD, Circuit Judge:

In this 42 U S.C. 8 1983 and state law suit for damages
arising fromthe death of M chael Thonpson (Thonpson), a pretrial
detainee in the respective jails of Upshur County, Texas, and
Marion County, Texas, defendants-appellants Eugene Tefteller
(Tefteller), formerly Sheriff of Marion County, R D. Cross (Cross),
Sheriff of Upshur County, and Paul a Whorton (Whorton), an Upshur
County jailer, appeal the district court’s denial of their notions
for summary judgnent based on qualified immunity. W reverse as to
Tefteller and Cross, but affirmas to Worton.

Facts and Proceedi ngs Bel ow

At approximately 4:35 p.m on Mnday, August 25, 1997,
Thonpson, unnmarried and about thirty-three years old, was arrested
in Upshur County, Texas for D.WI. A breathalyzer test indicated

hi s bl ood al cohol |evel was 0.348% Because Upshur County’s jails



wer e overcrowded, Thonpson, on August 26, after having spent the
ni ght of August 25 in the Upshur County jail where charges were
| odged agai nst him was transferred by Upshur County to the Marion
County jail pursuant to a pre-existing general agreenent between
the two counti es. He arrived at Marion County jail on Tuesday,
August 26 at 9:55 p.m!?

Thonpson does not appear to have been in special distress
until the early norning hours of Thursday, August 28, when he began
suffering from delirium trenmens (DTs).2? Thonpson was shaki ng,
sweating profusely, and hallucinating. Specifically, Thonpson saw
snakes com ng out of the walls, requested a screwdriver so he could
build a house, and believed he was at a barbecue in d adewater,
Texas. Upon becom ng aware that Thonpson mght be in need of
medi cal assistance, Marion County Chief Jailer Linda Bolick

(Bolick) called for an anbulance at 10:47 a.m The Energency

We take judicial notice that Marion county is located in rural
East Texas and has a popul ati on of approxi mately 11, 000; its county seat
and | argest town is Jefferson, with a popul ati on of approxi mately 2, 000.
Upshur County partially adjoi ns Mari on County, has a popul ati on of about
35,000 and its county seat and | argest town is G | ner, which has sone
5, 000 i nhabitants.

2Deliriumtrenens, or the ‘DIs,’ affects roughly 5 percent of
al coholics in the wthdrawal stage and about 30 percent of
sufferers of rumfits. It generally nakes its appearance within
three to five days after drinking has ceased. The standard signs
of deliriumtrenens include agitation, fever, sweating, tachycardi a
and trenor. Patients becone so disoriented that they do not know
what tinme it is or where they are. They suffer such confusion that
menory | apses block out both recent events and those |ong past.
Vivid visual hallucinations are also common.” 9 Attorneys’
Text book of Medicine P 59A 22(2) (Gay & CGordy, eds., 3rd ed.
2000) .



Medi cal Techni ci ans (EMIs) confirmed Thonpson was experi enci ng DTs,
warned hi mthat injuries and death could result therefrom told him
that he should go to the hospital and urged himto do so. Thonpson
expl ai ned that he had experienced DTs before and that if he could
consune three beers he would be fine. Despite the efforts of
Bolick and the EMIs to convi nce Thonpson to go to the hospital, he
refused at least twice. Bolick conferred with the EMIs and all
believed that Thonpson had the capacity to nmeke the decision.
Bolick told the EMIs that to force Thonpson to submt to health
care against his will would violate his constitutional rights. The
EMIs believed that because Thonpson was consci ous, they could not
force himto be transported to the hospital. Thonpson signed a
refusal of nedical treatnent form and nothing in the record
suggests he was forced to do so. Plaintiffs-appellees Betty and
Donal d Thonpson (M chael’s parents) contend that Thonpson was not
conpetent to refuse nedical treatnent. There i s sone evidence that
Marion County sheriff Tefteller had sonme generally cont enporaneous

awar eness of these devel opnents as they occurred.?

]Inadisclosuretoplaintiffs, Marion County and Teftel |l er stated
that sheriff Tefteller wouldtestify that he had hel ped Thonpson dri nk
sone |iquids, that Thonpson appeared conpetent to neke nedica
deci sions, and t hat Thonpson tol d hi mt hat he had previ ousl y experi enced
DTs but had never sought nedical treatnent therefor. As aresult of
this evidence, plaintiffs allege not only supervisory liability, but
also that Tefteller was personally deliberately indifferent to
Thonpson’ s nedi cal needs by not taking charge of the situation and
forci ng Thonpsonto betransportedto the hospital. Inthe sane vein,
plaintiffs conplainthat Tefteller didnot seek (or train his enpl oyees
to seek) an alternative decision-maker for pre-trial detai nees who
i nconpetently refuse nedical treatnent.
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Jai l er Bolick then nade arrangenents to transfer Thonpson back
to Upshur County because its jail, unlike that of Marion County,
had a detoxification cell that would facilitate the observation and
care of Thonpson. Less than two hours el apsed between the EMIS’
visit and Thonpson’s departure for the Upshur County jail at about
12:30 p.m During the forty-five mnute trip to the Upshur County
jail, Thonpson appears to have had a |l ucid conversation with Upshur
County Deputy Decuir, driver of the Upshur County vehicle which
t ook Thonpson back to Upshur County.

Upon his return to the Upshur County Jail, Thonpson was pl aced
in a special “detox” cell. Defendant jailer Sgt. Whorton began
wor k that Thursday, August 28, at 3:00 p.m She was aware that
Thonpson was suffering from DTs and had refused nedi cal treatnent
in Marion County. She began an observation | og on Thonpson at 5:00
p.m and clains to have called a hospital from which she received
medi cal advi ce concerning Thonpson’s care. The advice was to keep
Thonpson in a dark, quiet area, to try to keep himcalm and to
call back if he started convulsing or seizing. Plaintiffs dispute
that any advice was obtained, and submtted an affidavit from
Boni ta Fincher, the Nurse Supervisor at East Texas Medical Center.
Ms. Fincher declared that the hospital has a policy of not
provi ding nedi cal advice over the telephone and that Chevaughn

Shaw, the nurse who spoke with Whorton, was aware of this policy.*

“'n her affidavit, Ms. Fincher inplies (but does not expressly
state) that Ms. Shaw assured her that no nedi cal advice was givento
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Thonpson’s condition worsened into the evening. He began to
collide with objects in his cell, sonetines falling and striking
hi s head agai nst the wi ndow, floor or concrete bench of his cell.
Whorton was aware of this and noticed what she thought was bl ood
flowing from Thonpson’s ears. After Thonpson was placed in a
straight jacket, Wworton entered the cell and cl eaned his wounds.
She noted that the blood had not cone from his ears, but rather
froma small cut on the back of his head. Additional mattresses
were placed in the cell for Thonpson’s protection, but he was not
fitted with a helnet, which, as Wworton knew, was kept avail able
for such a purpose. After this, Thonpson appeared to cal m down.

Whorton’s shift ended at 11:00 p.m Jailers Bi shop and Bean
relieved her. Worton discussed Thonpson's condition with them
In her affidavit, Bishop stated that: 1) Wiorton told her and Bean
to | eave Thonpson al one unl ess he was going to bleed to death; 2)
Wiorton told her and Bean that “we don’'t take inmates to the
hospital unless they're dying”; 3) after Bishop asked if an
anbul ance shoul d be cal |l ed for Thonpson, Worton responded t hat she

had al ready contacted t he energency roomand t hat there was not hi ng

Sgt. Whorton (Fi ncher says Shaw stated “she knewthe policy and told
Sgt. Whorton to either cone to the energency roomor call the Health
First nunber for advice”). Fincher’s testinony is clearly hearsay
insofar asit attenpts to substanti vel y evi dence what Shawactual | y sai d
to Worton. Nevertheless, the magi strate found that the absence of
advi ce coul d be proven at trial, and as wll| be di scussedinfra, we do
not have jurisdiction to now review that finding. Therefore, for
pur poses of their interl ocutory appeal we assune that Sgt. Worton did
not obtain any nedi cal advice from Ms. Shaw.
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that could be done for Thonpson, that he just had to “sleep it
off”; 4) Worton infornmed Bi shop and Bean t hat Thonpson woul d soon
be transferred to Huntsville, and thus wouldn’'t be their problem
for much | onger; 5) Whorton conmanded Bi shop and Bean not to summon
medi cal help for Thonpson w thout calling her at hone, i.e. that
Whorton was to make that decision; 6) after Worton departed,
Bi shop and Bean consi dered calling an anbul ance for Thonpson, but
did not do so because they were afraid to “go over Sgt. Worton’s
head”; and 7) Bi shop and Bean consi dered calling Whorton at hone to
obtain permssion to call an anbul ance for Thonpson, but they did
not do so because VWorton had instructed themnot to bother her at
home unl ess Thonpson was dyi ng.

Thonpson accepted water or orange juice two tinmes during the
early hours of Friday, August 29, 1997. At about 7:10 a.m,
Thonpson appeared to have a thirty-second seizure. A few m nutes
after the seizure ended, Thonpson stopped breat hing. Par anedi cs
were sunmoned at 7:21 a.m  Thonpson was pronounced dead at 9:10
a.m at East Texas Medical Center. An autopsy reveal ed the cause
of death to be the result of deliriumtrenens.

On July 16, 1998, plaintiffs-appellees Betty Thonpson and
Donal d Thonpson filed this action against Upshur County, Upshur
County sheriff R D. Cross, Upshur County jailer Sgt. Paul a Whort on,
Upshur County jailer Lt. Robert Crom ey, Marion County, and Marion
County sheriff Eugene Tefteller, asserting clains under 42 U S. C
§ 1983, the Texas Survival and Wongful Death Statute, Tex. Qv.
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Prac. & REM CobE ANN. 8§ 71.021 and the Texas Tort C ains Act, TEX
Cv. Prac. & REM CobE ANN. 8 101.001 et seq., for the failure of
def endants to provi de reasonabl e nedical care to their son, M chael
Thonpson, which resulted in Mchael’s death.?®

All defendants eventually noved for summary judgnent based
solely on the issue of qualified imunity.® The parties consented
to trial by magi strate McKee and on January 21, 1999, the case was
transferred to him |In separate orders, dated August 16 and 20,
1999, Magistrate MKee denied the notion to strike certain
affidavits tendered by plaintiffs and all notions for summary
j udgnent (except Cromley’'s, which was not considered).

In his order concerning Tefteller, the magistrate found that
there were several “fact issues” that precluded granting sumrary
judgnent based on qualified immunity: 1) whether Thonpson was

capabl e of determning if he required nedical attention; 2) whether

SSection 1983 liability for Cross is based entirely on supervisory
liability. Section 1983 liability for Whortonis prem sed only upon her
direct interactionw th Thonpson and other jailers. As nentioned (see
note 3, supra), section 1983 liability for Tefteller i s prem sed upon
both supervisory liability and his own individual involvenent with
Thonpson.

5Tefteller nmoved for summary judgnent on January 20, 1999.
Cross and Whorton so noved on February 4, 1999. Crom ey al so noved
for summary judgnment, but not until May 20, 1999. Lt. Comey’'s
motion for summary judgnent was not resolved with the others.
Thus, notwithstanding that his nane appeared with Cross’s and
Whorton’s on the notice of interlocutory appeal to this court, it
appears that Lt. Croml ey has not appealed to this Court.

Marion and Upshur Counties joined in the notions for summary
judgnent on the ground of sovereign immunity. The counties have
not appealed to this Court.



a reasonably diligent attenpt to | ocate a surrogate deci si on- maker
was nmade; 3) whether Tefteller could have required Thonpson to
receive nedical attention against his will; 4) whether Tefteller
had a duty to require Thonpson to receive nedical attention; 5) if
Teftel l er coul d have forced Thonpson to recei ve nedi cal attention,
whether the decision not to do so anounts to deliberate
indifference to Thonpson’s right to reasonable nedical care; 6)
whet her Tefteller failed to properly supervise or train his staff;
7) whether the alleged | ack of supervision or training caused the
al l eged violation of Thonpson’s rights; and 8) whether Tefteller’s
alleged failure to supervise or train constituted deliberate
indifference to Thonpson’s right to reasonabl e nedi cal care.

Simlarly, in his order regarding Cross and Worton, the
Magi strate ruled that the following “fact issues” prevent ed
qualified immunity from protecting Cross and Whorton: 1) whether
Thonpson was capabl e of determ ning his nedical needs; 2) whether
Whorton recei ved nedi cal advice froma nurse at East Texas Medi cal
Center as to Thonpson’s care; 3) whether Cross failed to properly
supervise or train his staff; 4) whether the alleged |ack of
supervi sion or training caused the all eged violation of Thonpson’s
rights; and 5) whether Cross’s alleged failure to supervise or
train anobunted to deliberate indifference to Thonpson's right to
reasonabl e nmedi cal care.

Di scussi on



Jurisdiction

The deni al of a notion for sunmary judgnent based on qualified
inmmunity i s i nmedi atel y appeal abl e notw t hst andi ng t hat such deni al
was prem sed upon the existence of “[material issues of fact”.
Behrens v. Pelletier, 116 S. . 834, 842 (1996); Colston v.
Barnhart, 146 F.3d 282, 284 (5th Gr. 1998). On such an
interlocutory appeal, this Court does not have jurisdiction to
reviewthe district court’s finding that particular factual issues
are “genuine,” that is that the sunmmary judgnent evidence would
support a particular finding of fact. Behrens, 116 S.Ct. at 842;
Johnson v. Jones, 115 S. . 2151, 2159 (1995); Col ston, 146 F. 3d at
284. However, this Court does have jurisdiction to review the
magi strate’s determ nation that certain facts (or factual disputes)
are “material” to the issue of qualified immunity. Wite v.
Bal derama, 153 F.3d 237, 240 (5th Cr. 1998); Colston, 146 F. 3d at
284-85. The scope of clearly established |aw and the objective
reasonabl eness of those acts of the defendant that the district
court found the plaintiff could prove at trial are | egal issues we
review de novo. Johnson, 115 S. . at 2156, 59; Wllianms v.
Braner, 180 F.3d 699, 703 (5th Gr. 1999); Balderama, 153 F.3d at

242: Col ston, 146 F.3d at 285 n. 2.7

‘See al so, e.g., Harev. City of Corinth, Ms., 135 F. 3d 320 at 328
(5th Cr. 1998) (Harelll) (“objective reasonabl eness is a question of
lawfor thecourt”); Piercev. Smth, 117 F. 3d 866, 871 (5th G r. 1997)
(“[T]o the extent that the relevant discrete, historic facts are
undi sputed . . . the question of the objective reasonabl eness of the
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|deal |y, the district court’s order denying summary judgnent
based on qualified immunity explains what facts the plaintiff my
be able to prove at trial, i.e. what particular facts the court
assuned i n denyi ng summary judgnent urged on the basis of qualified
immunity. This facilitates appellate reviewby allow ng this Court
to focus on the aforenentioned purely legal issues. Wen, as is
true to sone extent here, the court below fails to do this and,
i nstead, denies the notion sinply because “fact issues” renmain,
this Court has two choices. W can either scour the record and
determ ne what facts the plaintiff nay be able to prove at trial
and proceed to resolve the legal issues, or remand so that the
trial court can clarify the order. Behrens, 116 S. G, at 842
Johnson, 115 S. . at 2159; dennv. Gty of Tyler, 2001 W 102270,
*3 (5th Cr. February 22, 2001); Wagner v. Bay Cty, Texas, 227
F.3d 316, 320 (5th Gr. 2000); Mendenhall v. Riser, 213 F.3d 226,
230 (5th Gr. 2000); Bal derama, 153 F.3d at 242; Colston, 146 F.3d
at 285-86 & nn. 2-3. W do not believe remand i s necessary here.
1. Standard for Entitlenent to Qualified Imunity

The doctrine of qualified immunity serves to shield a
governnent official fromcivil liability for damages based upon the

performance of discretionary functions if the official’s acts were

defendant’s conduct—i.e., whether at the tinme and under the
circunstances all reasonable officials would have realized the
particul ar chal | enged conduct vi ol ated t he constituti onal provision sued
on-is . . . a question of law’).
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obj ectively reasonable in light of then clearly established |aw
Harl ow v. Fitzgerald, 102 S. C. 2727, 2738 (1982).

As we said in Pierce v. Smth, 117 F.3d 866, 871-72 (5th Cr
1997) :

“Where, as here, a section 1983 defendant pleads

qualified immunity and shows he is a governnental

official whose position involves the exercise of
discretion, the plaintiff then has the burden ‘to rebut

this defense by establishing that the official’s

al l egedly wongful conduct violated clearly established

law.” Salas v. Carpenter, 980 F.2d 299, 306 (5th Cr.

1992). We do ‘not require that an official denonstrate

that he did not violate clearly established federal

rights; our pr ecedent pl aces that burden upon

plaintiffs.” 1d.”

The first step in the qualified immunity analysis is to
determ ne whether the plaintiff has alleged the violation of a
clearly established federal constitutional (or federal statutory)
right. Hare v. Cty of Corinth, 135 F.3d 320, 325 (5th Gr. 1998)
(Hare 11l1); Pierce, 117 F.3d at 872. |If the plaintiff does so, the
Court nust then assess whether the defendant’s conduct was
obj ectively reasonable in light of clearly established |aw. Hare
11, 135 F.3d at 326; Pierce, 117 F.3d at 872. Unlike the first
step, the step two inquiry applies the law that was clearly
established at the tine of the alleged violation. To ensure that
qualified inmmunity serves its intended purpose, it is of paranount
inport, during step two, to define “clearly established | aw at the

proper |l evel of generality. Anderson v. Creighton, 107 S.C. 3034,

3039 (1987); Petta v. Rivera, 143 F.3d 895, 899 (5th Gr. 1998);
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Pierce, 117 F. 3d at 872.

“Clearly established” neans that the “contours of the right
must be sufficiently clear that a reasonable official would
understand that what he is doing violates that right.” Anderson
107 S.Ct. at 3039. The defendant’s acts are held to be objectively
reasonable unless all reasonable officials in the defendant’s
ci rcunstances woul d have then known that the defendant’s conduct
violated the United States Constitution or the federal statute as
all eged by the plaintiff. Id. at 3040; Malley v. Briggs, 106 S. Ct.
1092, 1096 (1986); Pierce, 117 F.3d at 871. The “defendant’s
circunstances” includes facts know to the defendant. However,
because qualified immunity turns only upon the objective
reasonabl eness of the defendant’s acts, a particular defendant’s
subj ective state of mnd has no bearing on whet her that defendant
is entitled to qualified imunity. Anderson, 107 S.Ct. at 3040;
Pierce, 117 F.3d at 871 n.5. An official is eligible for
qualified immunity even if the official violated another’s
constitutional rights. Goodson v. Cty of Corpus Christi, 202 F. 3d

730, 736 (5th Cr. 2000); Pierce, 117 F.3d at 872.

I11. Constitutional Ri ght to Reasonable Medical Care
Plaintiffs correctly observe that pretrial detai nees have a
constitutional right, wunder the Due Process Cause of the

Fourteenth Anmendment, not to have their serious nedi cal needs net
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wth deliberate indifference on the part of the confining
of ficials. Estelle v. Ganble, 429 U S. 97, 103 (1976); Hare v.
Cty of Corinth, 74 F.3d 633, 636 (5th Cr. 1996) (en banc) (Hare
I1); Lancaster v. Mnroe County, 116 F.3d 1419, 1426 (11th Gr.
1997); Colle v. Brazos County, Texas, 981 F.2d 237 (5th Gr. 1993);
Fi el der v. Bosshard, 590 F.2d 105, 107 (5th Cr. 1979). Lancaster,
Colle and Fielder establish that delirium tremens is a serious
medi cal need.

In Fielder, a request by the prisoner’s nother to the jailer
t hat he recei ve nedical attention for deliriumtrenmens was fol | owed
by a request fromthe prisoner hinself. Fielder 590 F.2d at 108.
These requests were ignored, the jailers stating that they thought
the prisoner was “faking.” 1d. This evidence was sufficient to
support the jury's verdict for the plaintiff. |Id.

Colle reversed the district court’s dismssal of the
plaintiff’s conplaint and held that the plaintiff properly alleged
a constitutional violation by asserting that the sheriff: 1)
staffed the jail with persons who did not have the authority to
transfer a detainee to the hospital; and 2) had a policy of failing
to nonitor the serious health needs of detainees. Colle, 981 F.2d
at 245. The sheriff’'s jailers failed to call for nedical
assi stance as the condition of an inmate they knew to be suffering
fromdeliriumtrenens worsened. |d. at 240.

Lancaster reversed the district court’s grant of summary
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j udgnent based on defendants’ entitlenent to qualified inmnity and
held that either a “total failure” to provide or an exacerbating
delay in providing life saving nedical treatnent to a detainee
suffering from DIs was a violation of constitutional rights.
Lancaster, 116 F.3d at 1425-28. The court cited Fielder for the
proposition that DTs was recogni zed as a serious nedi cal need. |d.
at 1426. Lancaster established that ignoring the dangers of
al cohol wthdrawal and waiting for a “manifest energency” before
sunmoni ng nedi cal help constituted deliberate indifference.® The
facts in Lancaster were particularly egregious because the
detainee’s wfe and father had inforned a jailer and the sheriff
that the detai nee was a chronic al coholic, would suffer DTs, and
woul d need imedi ate help if he had a seizure.

Plaintiffs rely nost heavily upon Waver v. Tipton County,
Tennessee, 41 F. Supp.2d 779, 782 (WD. Tenn. 1999). In Waver, a
prisoner who had a history of seizures and al cohol wthdrawal
appeared to have a sei zure and was told he was going to be taken to
the hospital. The prisoner stated that he was fine and that a trip
to the hospital was unnecessary. The next day a psychol ogist told

the jailer the prisoner needed to be taken to the energency room

81d. The Lancaster court appears to have nelded or confused
deli berate indifference (the standard for § 1983 liability) wth
obj ecti ve reasonabl eness (the standard for entitlenent to qualified
imunity). Inthiscircuit, the concepts, thoughrel ated, are distinct.
Hare 111, 135 F.3d at 327-38. Nevertheless, we believe Lancaster
supports the propositionthat del ayi ng medi cal treatnent for a detainee
suffering from DTs until a crisis occurs is objectively unreasonabl e.
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The prisoner was never taken to the energency room and was never

again offered a trip to the hospital. He died six days after
entering the jail, four days after initially refusing atrip to the
hospi tal . The jailers noved for sunmary judgnent solely on the

basis of qualified immunity. The district court denied the notion
because it concluded that, in the Sixth Crcuit, when a plaintiff
all eges deliberate indifference to a prisoner’s needs, the defense
of qualified imunity is precluded. ld. at 785. The district
court noted its disagreenent with the Sixth Crcuit’s construction
of Farnmer v. Brennan, 114 S.C. 1970 (1994), in this respect, and
i kewi se indicated its agreenent with the Fifth Crcuit’s opinion
in Hare 111, which held that the defense of qualified inmunity is
not precluded by a deliberate indifference claim Weaver, 41
F. Supp. 2d at 785 n. 5.

Plaintiffs’ reliance upon Waver is m splaced. Weaver, in
obedience to its wunderstanding of Sixth Crcuit law, nerely
concluded that an allegation of deliberate indifference precluded
the defense of qualified imunity without reference to whether the
conduct of the defendant was objectively reasonable, contrary to
the law of this circuit. Mreover, Waver is not only a decision
of a district court outside of this circuit, and not a decision of
this Court, but it was handed down al nost eighteen nonths after
Thonpson di ed, and cannot be considered part of any body of |aw

that was then clearly established.
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V. Standards for Section 1983 Liability

A | ndi vi dual

Deliberate indifference in the context of an episodic failure
to provide reasonable nedical care to a pretrial detainee neans
that: 1) the official was aware of facts fromwhich an i nference of
substantial risk of serious harm could be drawn; 2) the official
actually drew that inference; and 3) the official’s response
indicates the official subjectively intended that harmoccur. Hare
1, 74 F.3d at 643, 649-50. However, deliberate indifference

cannot be inferred nerely from a negligent or even a grossly

negli gent response to a substantial risk of serious harm |d. at
645, 49.
B. Supervi sory

“Under section 1983, supervisory officials are not |iable for
the actions of subordinates on any theory of vicarious liability.”
Thonmpkins v. Belt, 828 F.2d 298, 303 (5th Gr. 1987). A sheriff
not personally involved in the acts that deprived the plaintiff of
his constitutional rights is |liable under section 1983 if: 1) the
sheriff failed to train or supervise the officers involved; 2)
there is a causal connection between the alleged failure to
supervise or train and the alleged violation of the plaintiff’s
rights; and 3) the failure to train or supervise constituted
deli berate indifference to the plaintiff’s constitutional rights.

Smth v. Brenoettsy, 158 F.3d 908, 911-12 (5th Cr. 1998); Doe v.
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Tayl or | ndependent School District, 15 F.3d 443, 452-54 & nn.7-8
(5th Gr. 1994) (en banc) (adopting the Cty of Canton v. Harris,
109 S. . 1197, 1205 n. 10 (1989), standard of municipal liability
for supervisory liability, thus omtting gross negligence fromthe
H nshaw test); H nshaw v. Doffer, 785 F.2d 1260, 1263 (5th GCr.
1986) .

Proof of nore than a single instance of the lack of training
or supervision causing a violation of constitutional rights is
normal ly required before such lack of training or supervision
constitutes deliberate indifference. Snyder v. Trepagnier, 142
F.3d 791, 798-99 (5th Cr. 1998); Belt, 828 F.2d at 304-305. The
plaintiff nust generally denonstrate at | east a pattern of simlar
violations. Snyder, 142 F.3d at 798. Furthernore, the inadequacy
of training nust be obvious and obviously likely to result in a
constitutional violation. Gty of Canton, 109 S.Ct. at 1205 n. 10
(1989); Snyder v. Trepagnier, 142 F. 3d at 799. Standing al one, an
expert’s opinion is generally not enough to establish deliberate
indi fference. Id.

V. Qualified Imunity Standard Applied Here

A Al l egation of a Constitutional Violation

Plaintiffs allege that Teftell er and Whorton were deli berately
indifferent to the serious health needs of Thonpson and that
Tefteller and Cross pronulgated or failed to promul gate policies

that nmanifest their deliberate indifference toward the serious
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medi cal needs of their detainees. Plaintiffs have satisfied their
burden to allege, at a high |level of generality, a constitutional
violation. It remains whether defendants’ acts were objectively
reasonable in light of clearly established | aw.

B. (bj ecti ve Reasonabl eness of Defendant’s Acts

At the outset, we highlight the inportance of appreciating the
difference between the objective reasonableness standard for
qualified inmmunity set forth in Part Il, supra, and the subjective
deli berate indifference standard for section 1983 liability set
forth in Part |V, supra. These standards are often confused. See
Hare 111, 135 F.3d at 327-28. Exanpl es of behavi or that does (and
does not) constitute deliberate indifference are relevant in
assessing the scope of clearly established | aw and, therefore, are
relevant in determning whether the defendants’ actions were
obj ectively reasonable. 1d. However, when the def endant noves for
summary j udgnent based on qualified inmunity, it isthe plaintiff’s
burden to denonstrate that all reasonable officials simlarly
situated would have then known that the alleged acts of the
defendants violated the United States Constitution. Pierce, 117
F.3d at 872. That is different fromthe burden of establishing a
genuine issue as to the defendant’s deliberately indifferent
subj ective state of m nd.

When assessing the scope of clearly established | aw for step

two, it is necessary to articulate the asserted constitutiona
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right nore specifically.
1. Sheriff Tefteller

In his order denying Tefteller’s notion for summary judgnent,
the Magistrate identified several issues of fact deened to be
genui ne respecting Tefteller’s ultimate section 1983 liability.
However, many of the “fact issues” relevant to qualified immunity
i nvol ved questions of law, e.g., whether Teftell er had a duty under
then current law to force Thonpson to undergo nedical treatnent.
The section of the order devoted to the objective reasonabl eness of
Tefteller’s actions is very short and ends with the statenent that
“fact issues exist as to the objective reasonabl eness of Sheriff
Tefteller’s acts and/or omssions . . . .” The order identifies
various assertions of the parties but does not specifically
identify what particular facts the nagistrate assuned to be both
genui nely disputed and material in that respect. Nor does the
magi strate actually find that Tefteller’s actions were not
objectively reasonable, nerely that unspecified “fact issues”
existed in that respect. Tefteller challenges the materiality of
the “fact i1issues”, including Thonpson’s conpetence, and urges that
his undi sputed actions were objectively reasonable in light of
clearly established | aw.

As to the scope of clearly established law, the question is
whet her an unmarried adult, under no guardianship or finding of
i nconpetency, who is a pretrial detainee at the jail of a small
rural county, holding himon transfer fromand as accommbdation to
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a larger neighboring county where he is charged and was arrested
for DW, and who while at the smaller county jail becones
del usional and hallucinatory from DTs, has a clearly established
constitutional right to have his jailers at the snmaller county
either force himto submt to nedical care for his DIs against his
clearly communi cated refusal to do so, or nmake reasonable efforts
to locate a substitute decision nmaker, in lieu of pronptly
returning himto the custody of the larger county’ s jail fromwhich
he was transferred and which has detoxification facilities the
smal l er county’s jail |acks.

As explained in Part 111, supra, clearly established |aw
prevents a jailer fromresponding to a serious nedical need with
deliberate indifference. However, neither Fielder, Lancaster, nor
Colle clearly established that any jailer—-nuch |ess one whose
status respecting the inmate is analogous to that of the Marion
County jail respecting Thonpson--nust either force a conscious,
i nconpetent, but clearly refusing inmte to undergo nedical

treatment or seek a surrogate decision-nmaker for the sane.?®

°As we stated in Pierce, 117 F.3d at 882:

“W . . . recogni ze t hat t he egregi ousness and out r ageousness
of certain conduct may sufficeto obviouslylocateit within
the area proscri bed by a nore general constitutional rule:
‘“there has never been a section 1983 case accusi ng wel fare
officials of selling foster childreninto slavery; it does
not followthat if such a case arose, the officials woul d be
i mmune fromdamages liability . . .” K H Through Murphy [v.
Morgan, 914 F. 2d 846] at 851 [7th Cir. 1990]. But the sane
comon sense whichinforns this teachinglikew se prevents
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Neither is there any statutory duty to i npose nedical care or
| ocate a surrogate in these or simlar circunstances.

TEX. HEALTH & SAFETY CoDE ANN. 8§ 313.004 (West 2000) requires a
reasonably diligent search for a surrogate only for adult patients
i n hospitals or nursing homes who are “comat ose, incapacitated, or
otherwi se nentally or physically incapable of comunication....”

TEX. HEALTH & SAFETY CoDE ANN. 8 551.041 (West 2000) applies to
mental institutions and requires consent of three |icensed
physi ci ans before nedical care is inposed.

Notwi t hst andi ng that clearly established | aw does not require
the inposition of nedical care or the location of a surrogate
deci sion-nmaker, this Court nust still query whether Tefteller’s
actions were objectively reasonable in light of that |aw that was
then clearly established.

The materiality of Thonpson's conpetence when he refused

treatnment is disputed. In addition, the plaintiffs clai mThonpson

its expansionto the point of rendering qualifiedimunity
an insignificant aberration or infringing on the settled
doctrine that ‘[i]t is not enough, to justify denying
inmmunity, that liability inaparticular constellation of
facts coul d have been, or eventhat it was, predicted from

existing rules and decisions. . . . Liability in that
particul ar set [of facts] nust have been establi shed at t he
tinme the defendant acted.” 1d. As the en banc El eventh

Circuit stated in Lassiter [v. Al abama A&M Uni versity, 28
F.3d 1146 (11th Cr. 1994)]: ‘For qualified imunity to be
surrendered, pre-existinglawnust dictate, that is, truly
conpel (not just suggest or all owor raise a question about),
t he concl usi on for every | ike-situated, reasonabl e gover nnent
agent that what defendant is doing violates federal lawin
the circunstances.’” |d. at 1150.”
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was forced to sign the release form but there is no evidence of
that and the nagistrate did not identify that as a genui ne i ssue of
fact.

Viewi ng the facts nost favorably to the plaintiffs, Thonpson
was di soriented and experienced hal |l uci nati ons throughout Thursday
nmorni ng but was able to and did clearly comuni cate refusal s when
repeatedly invited to be transported to the hospital. Thonpson
al so signed a voluntary refusal of treatnent form Wi | e t hese
facts support a finding that Thonpson was generally inconpetent
Thursday norning, the undisputed facts of clearly communicated
refusal to consent and signing of the treatnent form cannot be
ignored when considering the objective reasonableness of
Tefteller’s policies and personal involvenent wth Thonpson. Put
another way, it would be inproper to consider only the fact of
Thonpson’ s inconpetence and not what Thonpson actually said and
di d.

Unless all reasonable sheriffs would recognize the
unconstitutionality of failing to instruct their staffs to inpose
medi cal care or locate a surrogate decision-nmaker in situations
where the adult detainee is disoriented and hallucinating fromDTs
but repeatedly and cl early communi cates refusal of nedical care and
signs a form refusing treatnent, Tefteller’s actions were
obj ectively reasonable, particularly given the pronpt action to
return Thonpson to Upshur County. G ven the absence of even a
single case constitutionally requiring the inposition of nedical
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care or |location of a surrogate in this or any simlar context, it
cannot be said that all reasonable sheriffs would recogni ze the
unconstitutionality of Tefteller’s supervisory or personal acts or
om ssi ons. 1°

Because neither of the rights Thonpson asserts were clearly
established at the tinme of his death, chief jailer Bolick’s actions
were objectively reasonabl e. At virtually the first sign of a
serious threat to Thonpson’s health, she sumobned an anbul ance and
shortly thereafter transferred Thonpson to ajail that she believed
woul d provi de cl oser supervision. Clearly established | awrequired
no nore. This confirnms that Tefteller’'s acts in training and
supervising his staff were objectively reasonable and that sheriff

Tefteller’s personal involvenent with Thonpson was objectively

Tefteller relies upon two United States Suprene Court
deci sions, Cruzan v. Director of Mssouri Departnent of Health, 497
U S 261 (1990), and Bowen v. Anerican Hospital Association, 476
U S 610 (1986), for the proposition that he was required by lawto
honor Thonpson’s request not to be given nedical treatnent.

There is no question that a conpetent person has a “liberty
interest...in refusing unwanted nedical treatnent.” Cruzan, 497
US at 262. But here, plaintiffs claim Thonpson was not

conpetent. Cruzan does nothing nore than allow a state to require
cl ear and convincing evidence that the decisions of the surrogate
deci si on-nmaker are consistent wth the desires of the inconpetent
patient. In Cruzan the surrogate demanded that food and hydration
be wi t hhel d.

Tefteller’s acti ons were objectively reasonabl e because under
all the circunstances here clearly established constitutional |aw
did not require himto inpose nedical care or |ocate a surrogate,
not nerely because of the absence of informed consent. Again, in
reaching this conclusionit is necessary to | ook beyond t he assuned
actual inconpetence of Thonpson and consi der what he actually said
and did as well|l as the other circunstances.
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reasonabl e.* Thus, based on his own acts and the acts of his
staff, Sheriff Tefteller is entitled to qualified imunity.
2. Sheriff Cross

The magi strate’ s order denyi ng sheriff Cross’s and Sgt. Whorton’' s
nmotion for summary j udgnent suffers frominfirmties simlar tothose
in his order denying sheriff Tefteller’s notion.

Plaintiffs donot all egethat sheriff Coss was personal |y aware
of Thonpson’s situation until after he died. Thus, the issue as to
sheriff Oross’s claimof qualifiedimmunityis whether his policies were
objectively reasonable in light of then clearly established |aw.
Plaintiffs donot assert that Cross had a policy of ignoringor failing
to noni tor the medi cal needs of detainees. Plaintiffs allegethat O oss
failedto provide nedical trainingtohis staff, includingfailureto
informjailers of the serious health risks posed by DIs. Plaintiffs
point to Sgt. Whorton’s adm ssions in her deposition that she had no
medi cal training and was not awar e t hat DTs was a seri ous nedi cal need
that could result in death.

Fi el der and Lancaster establishthat DIs is a serious nedi cal need
and Col | e deni ed qualifiedinmunity when policies were in placethat
prevent ed seri ous nedi cal needs (in Colle, DTs) frombeing net. These

cases do not clearly establish that sheriffs nust provide nedical

HSheriff Tefteller isalsoentitledtoqualifiedimunityinhis
capacity as Mari on County pol i cymaker for the sanme reasons that sheriff
Gossisentitledtoqualifiedimunityinhis capacity as Upshur County
pol i cymaker, as discussed infra.
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trai ni ng onthe dangers posed by DTs, only that they not have policies
i n place that preclude serious nedi cal needs, |ike DIs, frombei ng net.
Plaintiffs have not identifiedany policies promnul gated by sheriff O oss
(or by Tefteller) that woul d deny or even i npede t he pronpt provision
of medical care to a detainee in distress. Plaintiffs have not
identifiedanylawthat requires asheriff or police chief to educate
his staff on the dangers of DIs or any of Cross’s (or Tefteller’s)
policies that woul dinpair the provisionof tinely nedi cal assi stance
to inmates suffering DTs.

We noteinthis connectionthat thereis noevidencethat i nmates
i neither Upshur County or Mari on County had ever previously suffered
adverse serious health problens which the jail personnel handl ed
i nappropriately. Nor is there any evidence that either jail had
previ ousl y had any i nmat es who suf f ered adver se consequences fromt he
delay or failure of jail personnel to furnish or procure nedical
treatnment for DTs or the like or fromthe failure of jail personnel to
recogni ze ei ther the potential seriousness of aninmate’s DTs or that
an i nmat e, though abl e to adequately comruni cate refusal of nedi cal
treatnent, was i nconpetent to sorefuse. Nor is there any evi dence of
the extent or frequency either in Texas generally or inthe nation as
a whol e of instances inwhichjail i nmates suffered any seri ous adver se
consequences fromthe failure of jail personnel to recognize the
potenti al dangerousness of aninmate’ s DTs or that aninmate with DTs
t hough abl e t o adequat el y conmuni cat e ref usal of nedi cal treatnment was
i nconpetent todo so, or inwhichthefailuretotrainjail personnel
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respecting the nedi cal seriousness of DIs was seriously harnful to
inmates. |nthese circunstances, and gi ven the | ack of precedent onthe
matter, we conclude that not all reasonabl e sheriffs situatedsimlarly
to either sheriff Cross or sheriff Tefteller would realize that the
United States Constitutionrequiredthemto havetheir jail personnel
medi cal ly trai ned respecting the likely nedi cal seriousness of ani nmate
suffering fromDTs and t he need t o have such an i nmate pronptly receive
medi cal care or respectingtheinability of suchaninmtetolegally
or conpetently refuse nedi cal treatnent despite being abl eto adequately
comuni cate such refusal. The failure of the sheriffs to furnish such
trai ni ng cannot reasonably be anal ogi zedto wel fare officials selling
foster childreninto slavery (see note 9, supra), at | east not solong
as the doctrine of qualified immunity is to retain any significance
beyond the strictly aberrational or synbolic.

Sheriff Cross’s chal |l enged acti ons and i nactionin pronul gating
pol i ci es has not been shown to be ot her t han obj ecti vely reasonabl e, and
Cross is entitled to qualified immunity.

Wil e theissues of qualifiedimunity and deliberate indifference
are separate and di stinct, we notethat, asamatter of aw, plaintiffs
coul d not succeed i n show ng that sheriff Cross, inhisroleas Upshur
county policynmaker, was deliberately indifferent tothe serious nedical
needs of Thonpson. Qur precedent makes clear that deliberate
i ndifference on the part of a policymaker cannot generally be shown

froma singleviolationof constitutional rights or expert testinony.
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Snyder v. Trepagnier, 142 F. 3d 791, 798-99 (5th Gr. 1998). As noted
above, no nore than the singleincident nade t he basis of this suit has
been shown here.
3. Sgt. Whorton

Cearly established |l awforbids asignificantly exacerbating del ay
or a denial of nedical care to a detainee suffering from DTs.
Theref ore, for her conduct to be obj ectively reasonable, Sgt. Wiorton’s
acts must not have resulted in either. Worton was aware that: 1)
Thonpson’ s bl ood al cohol | evel was over 0. 3%when he was arrested; 2)
Thonpson was hal | uci nati ng and, at tines, speaking i ncoherently; 3)
Thonpson was injuring hinmself in his cell; and 4) Thonpson was
experiencing DIs. Sherespondedtothis situationinavariety of ways:
1) cl ose observation of Thonpson; 2) placing Thonpson in a straight
j acket (but without the helnet kept available for that sort of
situation); 3) dressing a wound on Thonpson’s head; 4) placing
mattresses in Thonpson’s cell; 5) calling the hospital to ask for
medi cal advi ce, t hough we nust assune for purposes of thisinterlocutory
appeal that no nedi cal advi ce was obtai ned; and 6) instructingjailer
Bi shop not to summon nedi cal hel p for Thonpson unl ess she was cont act ed
and not to contact her unless Thonpson was dyi ng.

None of t hese responses i nvol ved arrangi ng f or prof essi onal nedi cal
assi stance for Thonpson’s serious nedi cal need—BTs. Infact, jailer
Bi shop’ s affidavit indicates that Whorton’ s i nstructions prevented her

fromsumoni ng nedi cal hel p after Whorton’s shift ended. W believe
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that inlight of clearly established|aw, all reasonablejailers would
have recognized the constitutional obligation to summopn nedica
assi stance wel | before Thonpson di ed, at | east onthe nmagi strate judge’ s
assunpti on that Wiorton di d not recei ve t he advi ce she cl ai ned t o have.
Further, again at | east on the sane assunption, we believe that al
reasonabl e jai | ers woul d have recogni zed t he consti tutional obligation
not to instruct her subordi nates not to disturb her at home or summon
an anbul ance unl ess a detai nee was on the verge of death. To that
extent the law was clearly established. W do not believe that
Thonpson’ s refusal of nedi cal carein Marion County coul d be reasonabl y
under st ood t o absol ve Worton of her constitutional duty to sunmon
pr of essi onal nedi cal assi stance several hours | ater or justifies her
inposition of the verge of death standard for the provision of
pr of essi onal nedi cal assi stance. Accepting, as we nownust, the facts
whi ch t he magi strat e deened genui nely i n di spute, we cannot find error
inthe denial of Whorton’ s notion for summary j udgnent on t he basi s of
qualified i munity.

O course, this does not nean that Worton in fact acted with
deliberateindifference. Worton may have subj ectively i ntended t hat
Thonpson be harned (del i berate i ndi fference) or she may have negligently
(or grossly negligently) believedthat his DIs was not a seri ous nedi cal
need then calling for other response on her part. The issue of
Whorton’s state of mndis for thetrier of fact, assum ng (as we nust

onthis interlocutory appeal, though not on appeal after an adverse
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final judgnment) that ajury couldfindthe facts respecti ng Whorton as
the magi strate judge assuned.
VI. Plaintiffs’ Texas Tort Cains Act Caim

Sheriff Teftell er does not address the magi strate’ s deni al of his
nmotion for sunmary judgnent on plaintiffs’ Texas Tort O ains Act claim
Thus, we cannot di sturb the magi strate’s di sposition of that notion.
However, the district court would bewithinits discretionto dismss,
W t hout prejudice, the remaining clains against sheriff Tefteller
because the section 1983 clai mthat provided the basis of federal
jurisdiction nust be dism ssed with prejudice. !?

Concl usi on

Sheriffs Tefteller and Cross areentitledtoqualifiedinmmunity
because t heir conduct has not been shown to be ot her t han objectively
reasonableinlight of clearly established|law. Sgt. Worton has not,
given the assunptions we nust nake on this interlocutory appeal,
denonstrated error in the denial of her notion for summry judgnent.
Accordingly, we REVERSE t he nagi strate’ s deni al s of sheriff Tefteller’s
and sheriff Cross’s notions for summary j udgnent based on qualified
imunity. We AFFI RMt he magi strate’s deni al of Sgt. Whorton’s notion
for summary judgnent based on qualified i nmmunity.

AFFIRVED in part, and REVERSED in part

12This woul d al so apply to Cross. The magi strate judge has not
rul ed on t he def ense notions respecting the state | awcl ai ns agai nst
Cross and Worton, so they are not before us.
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