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BENAVI DES, Circuit Judge:
Appel l ants appeal from the district court’s order denying
their Mdtion for Summary Judgenent, seeking dism ssal of appellee
John Mendenhall’s 8§ 1983 civil rights conplaint on the basis of

qualified imunity. Because we determne that the officers acted



reasonably in arresting John Mendenhal | for the crine of nurder, we
reverse the district court and grant appellants qualified inmunity
on all clains asserted by Mendenhal | .

|. FACTUAL AND PROCEDURAL BACKGROUND

On a fateful Friday the Thirteenth in Septenber of 1996,
WIlliam M/les attenpted to rob Deon Grisby in Cullen, Louisiana.
Early that norning, sonetinme around 7 a.m, M/l es and several
purported nenbers of a drug gang accosted Gisby while he was
inside his girlfriend' s honme, in what is presuned by all parties
involved to be a drug-related transaction. Wen Gisby refused
to turn over a sum of noney on demand, Myl es and his cohorts
forced Gisby into the car they were driving. As they began to
drive off, however, Gisby attenpted to escape by |eaping from
the noving vehicle. Hs efforts to flee were net with gunfire.
He was shot several tines, as the woul d-be kidnappers took
flight.

The exact sequence of these chaotic events is unclear, but
sonehow, perhaps in response to a call for help, Cullen Police
Oficer Jimmy Wayne Wi te, appellee Mendenhall’s half brother,
arrived shortly thereafter, in tinme, remarkably, to apprehend two
of the renegade gang. Due to this fortuitous arrival of the
cavalry, Gisby was rushed to the hospital and his life was
saved. Mles, in the neantine, escaped on foot, in the direction
of Lee street.

Per haps even nore notable than his brother’s tinely



appearance at the scene of this shooting, John Mendenhal |l also
arrived nonents |ater, dressed in his police officer’s uniform
apparently on his way home fromwork.! Upon consultation with
O ficer Wite, Mendenhall gave chase to Ml es.

Mendenhal | was not the only individual in pursuit early that
nmorni ng. Several other individuals Ied a snall procession in the
chase after Myles. Mendenhall, driving his red pickup truck,
fell in behind them

It is at this juncture that the exact sequence of events is
sonewhat unclear fromthe record. Nonethel ess, one indisputable
event occurred: Near the corner of Lee Street and Boucher
Extension, Myles was killed instantly froma single gunshot wound
to the back of the head by soneone in the group that gave chase.
It is the events subsequent to this shooting that give rise to
this appeal .

Medi cal personnel arrived on the scene shortly after Myles
was shot, followed by Oficer Wite acconpanyi ng Deputy Shaw and
Deputy Ashley. Sonetinme shortly thereafter, Mendenhall sinply

|l eft the scene. Deputies Cropper and Null, both appellants in

1 John Mendenhall served as a deputy sheriff in Wbster
Parish for several years prior to the events that giveriseto this
di sput e. H's tenure apparently ended upon the swearing in of
appellant Sheriff Riser in June of 1996. Sheriff Riser, as he
stated in depositions takeninrelationto this |lawsuit, apparently
di sm ssed Mendenhall out of concern for his crimnal record.
Following his dismssal in Wbster Parish, Mendenhall secured
enpl oynent as a police officer in Haynesville, in neighboring
Cl ai borne Parish, although he nmaintained his residence in Cullen,
Webst er Pari sh.



this matter, were notified and di spatched to the scene as | ead
investigators. Upon their arrival, they began in earnest the
i nvestigation of the presuned hom cide.

The investigators’ focus soon shifted to Mendenhall, as two
W tnesses at the scene identified himas the shooter. 1In an
effort to obtain his statenent, appellant Deputy Newton visited
Mendenhal | at his home, requesting that he return to the Wbster
Parish Sheriff’'s Ofice sub-station in Springhill. Wile it does
not appear that Mendenhall inmediately conplied with this
request, he did | ater nake an appearance at the sub-station. He
was greeted by appellant-deputies Steve Cropper, Alva Null, Jim
Bel |, and Wayne Newton. The deputies m randi zed Mendenhal |, and
then proceeded to inquire as to the day’s events. Mendenhall,
however, refused to cooperate. He left the station shortly after
arriving, and apparently reported to duty wth the Haynesville
Pol i ce Depart nent.

Considering the information gathered fromthe day’s

i nvestigation,? Deputy Cropper prepared a conplaint-affidavit for

2The di ssent expresses confusion concerning the nature and
extent of the ensuing investigation, inplying, in fact, that little
i nvestigation occurred at all. Qur reading of the record reveals
an extensive investigation on the day of the murder, including: an
on scene investigation of the crine, involving a full canvass of
t he nei ghbor hood for any potenti al w tnesses; further investigation
at the hospital, where the victim of the first shooting was
recovering; the questioning of wtnesses identified at the

hospital; followup investigation of the murder weapon, in an
effort to determ ne whether Mendenhall owned a simlar caliber
weapon; |ater investigation at the scene, including follow up

interviews with eyewitnesses; a visit to Mendenhall’s hone, at
which tinme his cooperation was requested; and an attenpted
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the arrest of John Mendenhall on charges of second degree murder
in violation of Louisiana law.® Using this affidavit, and

anot her prepared for the purpose of obtaining a search warrant,
Cropper sought and obtained a warrant for the arrest of John
Mendenhal |, as well as a search warrant for his hone. Upon

i ssue, the arrest warrant was faxed to Mendenhall’s pl ace of

enpl oynent, at which tine he was stripped of his weapon and badge
and placed into custody. Upon being processed into the system
Mendenhal | was | ocked in the Webster Parish jail, where he spent
one night, before being rel eased on bond the next day.

Upon rel ease, Mendenhal|l sought and secured counsel. A
Motion for Expedited Prelimnary Exam nation was filed on
Septenber 16 - a Monday - and the hearing was schedul ed for the
foll ow ng Monday. Mendenhall requested the expedited hearing out
of concern for his candidacy in the upcom ng election for Cullen
Police Chief, to be held the foll ow ng Saturday. He was

naturally worried about the inpact of a pending murder trial on

interview with Mendenhall at the station house.

3O ficer Cropper’'s affidavit in support of the arrest warrant
stated in relevant part:

[ To the best of ny know edge and belief], John Mendenhal

did conmt in the follow ng manner an offense contrary to
| aw by chasing a black/male by the nane of WlliamD. M/l es,
down Lee St. Cullen, Louisiana, arned with a 9nm pi ston, then
firing the 9mm piston, striking WlliamD. Mles in the back
of the head, causing death. After shooting WIlliamD. Mles
put [sic] the 9mm pistol back into his vehicle, then |eave
[sic] the scene, before talking to Investigating Oficers.
John Mendenhal | had specific intent to inflict bodily harm
Therefore violating LRS 14: 30.1 Second Degree Mirder.
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his chances in the election. H's concern may have been wel |
founded, as Mendenhal | subsequently |ost the el ection.

At the hearing, Deputy Cropper testified as to the facts and
ci rcunst ances supporting probable cause. Mendenhall, in his
def ense, presented the affidavit of Ted Nellans, an individual
i ndi sputably at the scene of Myles’ shooting, who clained to have
fired the fatal bullet. The presiding judge, considering
Nel | ans’ affidavit, failed to find probable cause to bind
Mendenhal | over for trial as required under Louisiana |law. 4 The
district attorney subsequently dism ssed the prosecution agai nst
Mendenhal | .

Mendenhal | filed suit pursuant to 42 U S.C. 8§ 1983 nearly
one year |later, asserting that appellants violated his civil
rights by falsely arresting himfor the nurder of WIIliam Ml es.
Each side respectively filed notions for summary judgnent.
Finding that “genuine issues of material fact remain in this
matter” with respect to the clainms made by each party, the
district court denied summary judgnent to all. Appellants filed
a tinely notice of appeal concerning the failure of the district
court to grant summary judgenent on qualified i munity grounds.

1. DI SCUSSI ON
A. Jurisdiction and Standard of Review

While no party contests our jurisdiction to hear this

‘LSA-C. Cr.P. Art.296.



interlocutory appeal, we wite briefly to note that, although
denials of qualified inmmunity on summary judgnent are not final
orders, they are imedi ately appeal abl e under the coll ateral

order doctrine if based on an issue of | aw See Rodri quez v.

Neel ey, 169 F.3d 220, 222 (5'" Gr. 1999) (citing Cantu v. Rocha,

77 F.3d 795, 802 (5'" Gir. 1996); Mtchell v. Forsyth, 472 U. S
511, 526 (1985)).

When as here the district court fails to nake specific
findings of fact or state specific conclusions of law, we w |
“undertake a cunbersonme review of the record to determ ne what
facts the district court, in the light nost favorable to the non-

movi ng party, likely assuned.” Behrens v. Pelletier, 516 U S

299, 313 (1996). In essence, we wll give the plaintiff the
benefit of the doubt with regard to any di sputed issues of fact,
in an attenpt to reconstruct the district court’s findings and
conclusions, and thus review as a matter of |aw whet her under
such a factual scenario the 8§ 1983 conplaint may proceed. See

Col ston v. Barnhart, 130 F.3d 96, 98-99 (5'" Cir 1997). |If those

facts do not materially affect the outcone - i.e., if even under
such a factual scenario the officers’ actions nay be deened as a
matter of | aw objectively reasonable - the denial of sunmary
judgnent is imediately reveiwable as a question of |aw, and
qualified imunity should be granted. See Id. (citing Mtchell,

472 U. S. 511 (1985); Johnson v. Jones, 515 U. S. 304 (1995);

Behrens v. Pelletier, 516 U. S. 299 (1996); Nerren v. Livingston




Police Dep’'t, 86 F.3d 469, 472 (5" Gir. 1996)).

Qur review of the district court’s order denying sumrary
judgnment on qualified imunity grounds is conducted de novo. See

Nerren, 86 F.3d at 472 (citing Johnson v. Gty of Houston, 14

F.3d 1056, 1059 (5" Cir. 1994)).
B. Probable Cause and Objective Reasonabl eness

It is, by now, well settled and understood that “[f]ederal
immunity |aw shields state officials frompersonal liability
under federal law for civil damages as long as their conduct
coul d reasonably have been thought consistent with the rights
they are alleged to have violated.” Cantu, 77 F.3d at 805

(citing Anderson v. Creighton, 483 U S. 635, 640 (1987); Harl ow

v. Fitzgerald, 457 U. S. 800, 819 (1982)). Qualified immnity
protects agai nst novel theories of statutory or Constitutional
injury - any purported harmnust stemfromrights clearly

est abl i shed under law at the tinme of the incident, and the
contours of that right nust be sufficiently clear such that a
reasonabl e officer would understand that his actions were

violative of the right at issue. See Anderson, 483 U S. at 638-

39. Thus, the qualified imunity standard “gi ves anple room for
m st aken judgnents” by protecting “all but the plainly
i nconpetent or those who knowingly violate the law” Mlley v.
Briggs, 475 U. S. 335, 343, 341 (1986).

When an individual asserts a claimfor wongful arrest,

qualified imunity will shield the defendant officers fromsuit



if “*a reasonable officer could have believed [the arrest at
issue] to be lawful, in light of clearly established |aw and the
information the [arresting] officers possessed.’” Even |aw
enforcenent officials who ‘reasonably but m stakenly concl ude

t hat probable cause is present’ are entitled to imunity.”

Hunter v. Bryant, 502 U S. 224, 227 (1991) (quoting Anderson, 483

U.S. at 641); see also Babb v. Dorman, 33 F.3d 472, 477 (5" Cir.

1994). "Thus, a qualified immunity defense cannot succeed where
it is obvious that a reasonably conpetent officer would find no
probabl e cause. On the other hand, ‘if officers of reasonable
conpetence coul d disagree on this issue, imunity should be
recogni zed.’” Babb, 33 F.3d at 477 (quoting Mlley, 475 U S. at
341) .

Thus arnmed, we turn to the facts of the case now before us.
I n essence, we nust determ ne whether the facts, viewed in the
i ght nost favorable to Mendenhall, support a finding that no
reasonabl e officer could have believed probable cause existed to
arrest Mendenhal |l on charges of second degree nurder in the
shooting death of Wlliam Mles. W note that our determ nation
concerni ng probabl e cause is guided by the Suprene Court’s

mandate in |Illinois v. Gates: We look to the totality of the

circunstances to determ ne whet her probable cause, or in this
case arguabl e probabl e cause, existed. 462 U S. 213, 241 (1983).
We are m ndful of the notion that “probable cause is a fluid

concept - turning on the assessnent of probabilities in



particul ar factual contexts - not readily, or even usefully,
reduced to a neat set of legal rules.” |d. at 232. Thus we
enbark on a “practical, commobn-sense [determ nation] whether
given all of the circunstances” a reasonable officer could have
believed “there is a fair probability” Mendenhall commtted the
crime charged. 1d. at 238.°

Appel | ee repeatedly draws our attention to the Prelimnary
Exam nati on, conducted sone 10 days after his arrest, in an
effort to denonstrate the purported |ack of probable cause in
this case. Wiile we recognize that the state judge failed to
find probabl e cause at the Prelimnary Exam nati on hearing, we
reject the notion that this finding bears any rel evance to our
task in resolving this appeal. The |law charges us with
determ ning the reasonabl eness of the actions taken in |ight of

the cause that existed at the time of arrest. See Hunter, 502

U S at 228 (citing Beck v. Chio, 379 U S. 89, 91 (1964))

(“Whether [an] arrest [is] constitutionally valid depends in turn
upon whether, at the nonent the arrest was nade, the officers had
probabl e cause to nmake it - whether at that nonent the facts and
circunstance within their knowl edge and of which they had
reasonabl e trustworthy information were sufficient to warrant a
prudent man in believing that the petitioner had commtted or was

commtting an offense.”) (enphasis added).

W pause to note that we need not and in fact do not decide
t oday whet her probable cause on the facts of this case actually
existed at the tinme of arrest.
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Mendenhal | further enphasizes in his brief that the timng
of his arrest itself is suspect, and | ends support to his suit.
Specifically, he draws our attention to the election for police
chief to be held approximately one week after he was arrested.
| n essence, Mendenhal|l contends that his arrest was executed with
the intention of underm ning his chances in the election.

We are conpelled to note first that it defies logic to
concl ude appellants in this matter successfully orchestrated the
shooting of Deon Gisby by WIlliam M/les, followed by a chaotic
chase in which Mendenhal | happened to participate, concluding in
the shooting death of Myles in which Mendenhall was subsequently
inplicated, all out of notivation to defeat Mendenhall’s chances
at the polls.

However, regardless of |ogic, and even assum ng the worst -
i.e., the appellant-deputies seized upon a nystical confluence of
events to acconplish their nefarious goal of defeating Mendenhal
in the upcom ng election - we are conpelled by our case |aw that
clearly dictates subjective intent, notive, or even outright
aninus are irrelevant in a determnation of qualified i munity
based on arguabl e probable cause to arrest, just as an officer's
good intent is irrelevant when he contravenes settled | aw
Anderson, 483 U. S. at 641 (citing Harlow, 457 U S. at 815-20).

We proceed. Mendenhall was arrested pursuant to a valid
arrest warrant secured by Deputy Cropper. Cropper obtained the

warrant relying on information |earned by himand ot her
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i nvestigating deputies over the course of the day of the nurder.
While a valid arrest warrant would normally insulate officers
against a claimfor false arrest, in a case such as the one
before us where the officers charged with false arrest were
responsi ble for securing the warrant, we are required to test the
validity of that warrant, applying the usual standards. See
Mal l ey, 475 U. S. at 345-46.

The first and prinmary piece of evidence relied upon was the
fact of the shooting itself. It is undisputed that M/l es was
killed by a single gun shot wound to the back of his head,

i ndi cati ng he was shot while fleeing the scene.?®

Further information obtained from Wyne Wal sh, the first
energency nedical technician to arrive on the scene, pointed to
Mendenhal | as the prine suspect. Specifically, Walsh reported to
investigating officers that Mendenhall, at the scene providing
crowd control when the anbul ance arrived, related that M/ es was

taken down by a “single head shot,” in response to inquiries

concerning the circunstances of the shooting. This fact was not

5Cropper, the lead investigating officer, concluded fromthis
information that a crime had been commtted, rather than a
justifiable homcide in self-defense or in the Iline-of-duty.
Mendenhal | asserts that the shooting of Mles was, in fact,
justified, as Myles was fleeing froma botched ki dnaping in which
anot her was shot and left for dead, and as he fled, he apparently
fired his weapon into the air. Qur independent review of the
record indicates that on the day of the shooting the officers
behaved reasonably in pursing the investigation as an inquiry into
a suspected hom ci de.

12



i medi ately evident, as Myles was lying face up in the road.”’
Mendenhal | related first-hand i nformation through the revel ation
of this fact. Further investigation proved Mendenhal |l correct.
Wal sh further reported that Mendenhal |l tanpered with
evi dence at the scene. Specifically, Walsh reported w tnessing
Mendenhal | pick up a silver revolver that was lying at the feet
of the victim unchanber the rounds of ammunition in the weapon,
exam ne them replace themin the chanber, and then place the
weapon back on the ground in essentially the sanme position in
which it was originally found.?

This foregoing informati on was obtai ned without the benefit

I'n fact, Wayne Wal sh, a trai ned enmergency nedi cal technician,
could not determne the nature of the injury until the body was
“rolled.”

8While the dissent asserts that “the summary judgnent record
does not establish that, as a police officer faced with stressful,
violent and chaotic circunstances, Mendenhall’s conduct was
unusual, l|et alone suspicious,” our reading of Mendenhall’s own
deposition testinony supports the alternative position that even
Mendenhal | knew his behavi or was anyt hi ng but standard:

Q Had anybody noved the body at this point?

M No. The body was never noved.

Q Why not? Wiy didn’'t sonebody nove the body to see where
he was wounded?

M They didn’t want to touch him

Q Why no?

M Like | said, | thought we was nmaki ng enough boo-boo’ s as
it is. Wy, you know, you re not supposed to touch him
until the coroner get there. That’s one thing | do know.

Q Now, you acknow edge that you made sone errors in picking
up the gun and checking the enpty shells?

M Yes, sir.

Q And t hat you probably shoul d have, on second t hought, not
given Ted the ability to | eave?

M Yes, second thought, yeah.

13



of John Mendenhall, as shortly before investigating officers
Cropper and Null arrived at the scene, Mendenhall sinply left,

wi t hout offering any statenent concerning the events of the day.°®
H s sudden absence fromthe scene of a hom cide, wthout any

expl anation, warranted further inquiry in the mnds of |ead

i nvesti gat ors.

When investigating officers began to inquire of the officers
on the scene as to the norning’s events, Deputy Ashley reported
speaking with two witnesses.!® |t appears that Ashley, being one
of the first officers to arrive after the shooting, began a
canvass of the immediate area in an attenpt to obtain w tness
statenents and any other rel evant evidence. |In so doing, he
spoke with two wtnesses who refused to give their nanes, but who

affirmatively identified Mendenhall as the shooter.!

The dissent reads this fact as reflecting poorly on the
officers’ investigative skills; essentially as a failure on the
part of investigators to obtain Mendenhall’s version of events at
t he scene. However, our careful reviewof the record reveal s that,
in fact, Mendenhal |l departed while Ashl ey was securing the area and
speaking with wtnesses and Shaw was on the phone seeking

assi stance from superior officers. Mendenhal |, thus, left the
scene before officers had an opportunity to question him Despite
the dissent’s insinuation that Mendenhall had no reason to
cooperate, he was not, at this tine, a suspect. It was his

voluntary, premature exit fromthe scene, before he could even be
asked about the day’'s events, that |ed investigators to first
question his role in Myles’ shooting death.

191't shoul d be noted Deputy Ashley is not a party-defendant to
this lawsuit.

1The di ssent mai ntai ns that Deputy Ashley’s testinony actually
reveal s that neither witness ever said they saw Mendenhal | shoot.
A cl oser and nore conpl ete readi ng of Ashley’s testinony, however,
reveals that he was only trying to clarify those wtness’

14



statenents, not withdraw his testinony that they had identified
Mendenhal | :

Q Ckay. That they didn’t actually see him shoot, but he
was out there with a gun?

A Correct.

Q Ckay.

A Didn’t actually see himpull the trigger.

Q But, the essential stuff that they saw the guy get shot,
John was the only guy they saw wth a gun in his
hand . . .

A Chasi ng him

Q : . but, that they didn’t see hi mshoot the guy?

A Actually pull the trigger.

Q Ri ght .

A Correct.

Thus, the dissent’s efforts to i npeach Ashl ey by i npl yi ng t hat
he withdraws his testinmony concerning the two witnesses is not
borne out by the record. Rat her, Ashley sinply clarified his
testi nony, under questioning, to be clear that the w tnesses never
actually saw Mendenhal |l pull the trigger - understandable, given
the frightening nature of the scene w tnessed. This in no way
underm nes the reliability of the report he produced imedi ately
followng his investigation, in which he stated that “two of [the
W t nesses] said that John Mendenhall had shot the deceased in the
head.” |In fact, the dissent’s general attenpt to discredit this
report and subsequent testinony is underm ned by the very fact that
Ashley filed his witten report, conplete with references to these
W t nesses, on the day of the incident and testified consistent with
this report in his deposition testinony taken nonths later, in
conjunction with this [awsuit.

Further, the dissent’s additional attenpt to discredit
Ashl ey’ s report of these two witnesses by referencing ten w tnesses
supposedly interviewed by Cropper at the scene of the crinme, who
were supposedly unable to testify that Mendenhall shot Myles, is

factually incorrect and msstates the record. In the first
i nstance, Cropper testified that he did not, in fact, successfully
interview wtnesses at the scene. Rat her, Ashley and Nul

canvassed the area, while Cropper’s mnor efforts to speak with
| ocal residents were generally net with resistance. Thus, when
Cropper referenced ten wtnesses to these events during the
Prelimnary Exam nation, he was referring to witnesses generally,
not sinply eyewitnesses to the shooting. Hi s deposition testinony
further reveals that some of themwere, in fact, interviewed after
the arrest (thus, they are not relevant to the natter before this
Court today.) Further, two of the ten wtnesses nentioned by the

15



Sonewhat | ater in the day, at the hospital where Gisby was
receiving treatnment, Ashley overheard what would be the third
witness he reported identify Mendenhall as the shooter. Deputy
Cropper received this reported identification not only from
Ashl ey, but also from Deputy Newton, who while present at the
hospital conplied with Ashley’s request to question the wonman.
Newt on was sel ected, apparently, as he was nore famliar with the
residents in the rel evant nei ghborhood. When Newt on questi oned
this witness, whomhe identified as Panela Neal, as to the events
she observed that norning, Newton reported, consistent with
Ashl ey’s report, that Neal identified Mendenhall as the shooter.

In an attenpt to followup with Panela Neal, who is al so
Deon Gisby’s half-sister, deputies went to the hone she shared
with her Mother, Gertie, located at the scene of the shooting,
approximately sixty feet fromwhere Myles body lay in the street.
O ficer Jinmmy Mdrgan, assisting with the investigation,

acconpani ed Deputy Null to the Neals’ hone that afternoon.? He

di ssent and referred to by Cropper as supporting probable cause
were, in fact, the two wtnesses interviewed and reported by
Ashl ey. Thus, the dissent’s assertion that “Cropper, who arrived
soon after Ashley, interviewed approximately ten w tnesses, all of
whom apparently provided him their nanes,” does nothing to
underm ne Ashley’s report that the witnesses were reluctant to
cooperate, as, in fact, it msstates the record and Cropper’s role
in interview ng wtnesses.

2Appel | ee Mendenhal | attenpts to argue in his brief that Nul
met with Neal on two separate occasions on the day of Mles’
shooting, and that this is sonehow rel evant to the outcone of this

16



questioned the Neals as to the events they witnessed earlier that
day. He maintains that CGertie and her daughter both reported
seeing Myl es running down the street, weapon in hand, followed by
John Mendenhal |, also bearing arns. They then reported hearing
shots fired, and when they | ooked next, having apparently ducked
in fear, they saw Myles fall to the ground. They further
observed Mendenhal |, weapon in hand, either standi ng sonewhere
near the slain body or near his vehicle. It was obvious at that
time that Myles fell victimto the gunfire they had just heard.
The Neals further stated no one else with a weapon was anywhere
in the area. Sonetinme during this visit, Panela Neal executed a
witten statement as to the day’'s events. ™

I n deposition testinony concerning these events, Panela Neal

appeal . Specifically, appellee urges us to consider Null’s
purported deception in denying neeting with Neal a second tine.
Qur review of the record indicates, however, that Null and Neal net
only once on Septenber 13, 1996. Wile Null and Neal appear to
differ sonewhat as to the tinme of this neeting - Neal renenbers the

meeting occurring in the afternoon, while Null is less clear as to
the time - there is no summary judgnent evidence that this second
nmeeting ever took place. Any argunent offered by appellee

concerning why certain questions were not asked by Null at this
second neeting, therefore, cannot be considered by this Court, as
there was no second neeting at which Null could have engaged in
this inquiry.

B3Deputy Null apparently requested Panela Neal’'s statenent

concerning the events of that norning. In response to this
inquiry, Neal wote and acknow edged the follow ng statenent:
"Around 7:30 this norning | | ooked out of nmy front door. A man was

runni ng down the street with a gun in his hand and shooting up in
the air. John Mendenhall was up the street in his truck. The man
ran passed [sic] John, and John yelled at himto stop. The man
junped a ditch turned around shot up in the air. | ducked. Wen
| 1ooked up the man was hitting the ground. And John was standi ng
by his truck with a gun in his hand.”

17



asserts that she never, in fact, identified John Mendenhal | as
t he shooter, and she asserts her nother did not w tness events
nor answer questions concerning these events, as the deputies
mai ntain.* Specifically, she recalls discussing the day’s
events with Deputy Newton at the hospital, and specifically
recalls inform ng Newton that another man - not Mendenhal |l - who
apparently was driving a green car, shot Myles. She clains, in
her deposition testinony, that she was unaware of this
individual’s identity at that tinme, and did not provide a nane to
Newt on. ' | n fact, she denies ever identifying Mendenhall as the
shooter, thus disputing Ashley’s claimof overhearing her nake
just such a statenent. W address the consequences of this
factual dispute bel ow

Furt her evidence gathered that day concerning the suspected
mur der weapon. Specifically, officers at the scene recovered two

spent nine-mllinmeter shell casings, despite finding no nine-

Y“panmel a Neal states in her deposition that her nother only
w tnessed Myles falling to the ground. Her nother confirns this
version of events in her deposition testinony, to the effect that
upon hearing gunfire, and rushing to the door, she wtnessed the

victimfalling to the ground, and nothing further. She further
confirms that her daughter, in speaking to Deputy Null that
afternoon at their hone, did not identify Mendenhall as the

shooter, although it is difficult to gauge from her testinony the
extent of her know edge of the exchange between her daughter and
Nul | .

%'t should be noted that Neal admits in her deposition
testinony that she was aware of the identification of this man -
Ted Nellanms - but, as she was dating Nellans at the tine of the
i ncident, she asserts she identified himonly by virtue of the
aut onobil e he was then driving, out of fear of the police.
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mllinmeter weapon anywhere near the body. Inquiry by Deputy Nul

i nto whet her Mendenhal | possessed a weapon of that cali ber
revealed that O ficer Todd Moore previously perfornmed sone repair
work on a Tec-9 handgun, a nine-mllinmeter weapon, that bel onged
to John Mendenhal I .

In an attenpt to obtain Mendenhall’s version of events,
Deputy Newton paid a visit to Mendenhall, at his residence. In
response to inquires as to the day’s events, Mendenhall reported
to Newton that he cane upon Oficer Wite at the scene of
Gisby’s shooting and subsequently left in pursuit of the
shooter. He said he chanbered a round in his handgun - not his
nine-millinmeter weapon but a smaller caliber handgun he carried -
but it jammed. He then refused further comment. Newton alerted
Mendenhal | that Cropper and Null, the investigating officers,

W shed to discuss the matter directly with him and that he
should report to the police station with all his weapons.
Mendenhal | apparently replied that he m ght nmake an appearance.

Later that day, Mendenhall did report to the station house.
Prior toinitiating the inquiry, Cropper read, and requested
Mendenhal | acknowl edge by initialing, his Mranda®® rights.
Cropper then proceeded to question Mendenhall concerning the
shooting, beginning with questions as to whether Mendenhal
possessed a nine-mllineter weapon. Mendenhall apparently

answered those initial questions, but as soon as the interview

M randa v. Arizona, 384 U.S. 436 (1966).
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focused nore intently on the norning’s events, Mendenhall refused
to provide additional information. Mendenhall naintains that his
silence cane in response to, and out of shock at, having been
read his rights. He did nothing nore, he now clainms, than assert
those rights as he understood them

We pause in our factual recitation to quickly note that
Mendenhal | s purported notivation in refusing to answer questions
is irrelevant. The indisputable fact, for summary judgnent
purposes, is his refusal and his subsequent departure fromthe
station house shortly thereafter.?

Deputy Null foll owed Mendenhall, in an attenpt to convince
Mendenhal | to talk. Mendenhall refused, saying only that if the
deputies coul d exercise patience until Mnday, he would provide
themwith all rel evant evidence concerning the shooting.

After this failed attenpt to secure Mendenhall’s
cooperation, Deputy Cropper sought and obtained the arrest and

search warrants.!® Mendenhall was arrested | ater that evening.

YThe di ssent describes the failure of investigators to obtain
Mendenhal | and O ficer Wiite's version of events as the biggest
m ssing piece in the probabl e cause puzzle. However, both nen were
interviewed and presented with anple opportunity - at the scene,
and later - to provide their understanding of the day s events.
Mendenhal | hinself testified that he allowed Ted Nellanms to | eave
the scene of the crime because he planned to remain behind, in
order to relate the manner of the shooting to investigators -
sonething he then failed to do.

8The di ssent acknow edges that the officers were justified in
seeking a search warrant for Mendenhall’s nine-mllineter pistol,
but posits that they shoul d have done so first, prior to arrest, in
order to conduct ballistics tests. Wile professional courtesy, as
we inmagine is extended fromone officer to the next, m ght point
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Upon careful consideration of the above facts, and after an
exhaustive review of the summary judgnent record in this case, we
find, as a matter of law, that a reasonable officer in Deputy
Cropper’s position could believe probable cause existed to arrest
Mendenhal | for the nmurder of WIlliam Myles. Even after draw ng
all avail able inferences in Mendenhall’s favor, we are conpelled
by the facts to so hol d.

Qur exhaustive review of the record reveal s one significant

dispute with respect to the relevant facts: the identification

towards this approach, the officers were by no neans required under
the law to search first and arrest |ater. In fact, as the
officers’ testinony reveals, there was concern that evidence was
being | ost as every nonent passed.

The law requires that the officers, in order to arrest, nust
have probabl e cause just as they would need in order to search. 1In
this case, the requisite probable cause appears to be coterm nous.
Sinply stated, a warrant to search for Mendenhal | ’s gun woul d have
requi red probable cause to believe that the weapon to be searched
for was evidence of a crinme. The only applicable crinme on these
facts is murder. Qur case |law, follow ng the Suprene Court, nakes
clear that probable cause to search is no different than probable
cause to arrest. See United States v. Brouillette, 478 F. 2d 1171
1177 (5" Gir. 1973)(“It is well recogni zed that the probabl e cause
required to justify a search warrant is coextensive with the
probabl e cause required to justify an arrest warrant.”) The di ssent

states: “[T]wo spent nine-mllineter shell casings were found at
the scene and . . . Mendenhall was thought to have had a nine-
mllinmeter pistol. This information would have justified the

officers in seeking a search warrant for Mendenhall’s pistol.”
Certainly the dissent does not nean to inply that probable cause
exits on these facts to search the hone of every individual in the
comunity known to possess a nine-mllinmeter weapon. The only
conclusion to be drawn fromthis statenent is that the presence of
the shel|l casings, coupled with Mendenhal |’s actions that norning,
gave the officers probable cause. W sinply fail to see how the
officers could have had probable cause to search for a suspected
mur der weapon owned by Mendenhall, as the dissent naintains, but
not probable cause to arrest Mendenhall for nurder, under the
uni que facts of this case.

21



provi ded by Panela Neal. As we nust, we view this factual
dispute in the light nost favorable to Mendenhall. The dispute
can be briefly summari zed: Ashley maintains that he overheard
Neal identify Mendenhall as the shooter; Newton, Null and Morgan
mai ntain that Neal nade the sane identification in response to
inquiries; Neal maintains that she identified a different man.

Even if Neal is correct, and Null and Newton now m s-state
her identification, we find this dispute to be imaterial to the
i nqui ry now before us - whether a reasonable officer could have
bel i eved probabl e cause existed to arrest Mendenhall.

As we enphasi zed earlier, probable cause analysis requires
us to look to the totality of the circunstances to determ ne
whet her the officers in this case behaved reasonably. Nea
executed a handwitten statenent placing Mendenhall at the scene
wth a weapon. Her statenent nade no indication of another as
responsi ble for the shooting death of Myles. In fact, her
statenent omts entirely any reference to another party at the
scene with a weapon. Even if, as she asserts, she inforned
Newt on, in response to questioning, that the man in the green car
commtted the shooting, and even if she |ater repeated this
statenent to Null and Morgan, a reasonable officer - affording
these statenents appropriate weight in the probable cause
anal ysis, reading themin conjunction with her handwitten
statenent which excluded any reference to this other man, and

considering the totality of the remaining evidence pointing to
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Mendenhal | as the shooter - could still conclude probabl e cause
to arrest existed.

The undi sputed facts, sinply summari zed, and di sregarding
the controversial identification from Panela Neal, are:
i nvestigating deputies spoke with two wi tnesses who affirmatively
identified Mendenhall as the shooter; another w tness, Panela
Neal in her handwitten statenent, placed Mendenhall at the scene
with a weapon; nedical personnel reported Mendenhall’s uncanny
know edge of the wound and Mendenhal |’s eagerness to finger
evidence relating to a hom cide; investigating deputies obtained
two spent nine-mllineter shell casings fromthe scene, and |ater
becane aware that Mendenhal | possessed such a cali ber weapon; and
Mendenhal | refused to cooperate or answer questions concerning
the killing. Under such a factual scenario, we sinply cannot
conclude that it was unreasonable for an officer to believe he

had probabl e cause to arrest John Mendenhal | .?®

[11. CONCLUSI ON
Mendenhal | was at the scene of a hom cide, holding a weapon.
He was identified as the shooter and was known to be in
possessi on of a weapon that matched the suspected nurder device.

He fled the scene when investigators arrived, and he subsequently

Because we find the officers in this case behaved reasonably,
and are thus entitled to qualified imunity, we need not reach the
argunent advanced by appellants concerning the related offense
doctri ne.
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refused to answer questions. H's arrest was reasonable, as it
was based on arguabl e probable cause and a civil action for
damages under § 1983 cannot be nmintained on these facts. It
matters not for the purposes of this analysis that a | ater
hearing, aided by the confession of another individual, resulted
in Mendenhall’s rel ease fromcustody and bail. “The Fourth
Amendnent is not violated by an arrest based on probabl e cause,

even though the wong person is arrested.” G ahamyv. Connor, 490

U S. 386, 396 (1989) (citing Hill v. California, 401 U'S. 797

(1971)). As such, we REVERSE the order of the district court
denying qualified immunity and REMAND to the district court for
di sm ssal of the clains asserted by Mendenhal | pursuant to 42
U S C 8§ 1983 and for such other proceedings that are not

i nconsistent with this opinion.

REVERSE and REMAND.
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EMLIOM GARZA, Crcuit Judge, dissenting:

| would affirmthe district court. Mich about this case is
disputed. |If the evidence is viewed in the |light nost favorable
to the nonnovant, Mendenhall, there are material issues of fact
precl udi ng summary judgnent.

Mendenhal | raises two clains under 8§ 1983, based on his
false arrest for Wlliam M/les’s nmurder. The first is that a
reasonabl e officer would not have believed that probable cause
existed to arrest him See Hunter v. Bryant, 502 U S. 224, 228,
112 S.Ct. 534, 116 L.Ed.2d 589 (1991); Babb v. Dorman, 33 F.3d
472, 477 (5'" Cir. 1994). The second is that the arresting
of ficers know ngly or recklessly submtted a fal se and m sl eadi ng
affidavit to obtain his arrest warrant. See Franks v. Del awar e,
438 U. S. 154, 171-72, 98 S.C. 2674, 57 L.Ed.2d 667 (1978); Hale
v. Fish, 899 F.2d 390, 400-02 (5'" Cir. 1990). Material fact
issues remain as to both clains.

Mendenhal | was arrested the day of Myles’ s shooting,
Septenber 13, 1996. While the investigation at the scene of the
shooting appears to have been the basis for Mendenhall’s nurder
arrest,? the eyewitness testinony that enmerged did little to

provi de probabl e cause for that arrest. Deputy Ashley clains

20 The majority notes that the “investigators’ focus soon
shifted to Mendenhall, as two wtnesses identified him as the
shooter.” It is unclear what further investigation, other than the
contested discussions with Panela and Gertie Neal and wth
Mendenhal | , preceded the seeking of the arrest warrant against
Mendenhal | .

25



that two anonynobus w tnesses at the scene identified Mendenhal

as the shooter. Specifically, his witten report states that the
two witnesses had “said that John Mendenhal|l had shot the
deceased in the head.” However, in deposition Ashley admtted

t hat neither wi tness even saw Mendenhall fire a weapon.?' Deputy
Cropper, who arrived soon after Ashley, interviewed approxi mately
ten witnesses, all of whom apparently provided himtheir nanes. ??
Pressed in his deposition, Cropper, who actually prepared the
arrest affidavits and obtained the warrant, admtted that prior
to Mendenhall’s arrest no witness had told himthat Mendenhal

had fired a gun, let alone shot Myles.?

21 When asked if the anonynous witnesses testified “[t]hat
they didn't actually see him shoot, but he was out there with a
gun,” Ashl ey responded, “Correct.”

The mpjority argues that Ashley’'s clarification is no way
affects the credibility of his statenent that the two w tnesses
sai d that Mendenhal |l had shot Myles in the head. The record speaks
for itself. | believe jury nenbers m ght reasonably disagree,
finding the explanation that the witnesses said that they saw only
Mendenhall with a gun at the scene of the shooting to differ
materially from the statenent that the w tnesses said they saw
Mendenhal | shoot Ml es. More generally, the existence of a
reasonabl e di sagreenent with regard to Ashley’ s testinony, anong
other material aspects of the record, itself indicates that summary
judgnent is inappropriate.

22 It is difficult to believe that the officers could not
obtain nanes fromthe only two eyew tnesses who “saw’ Mendenhal
shoot Myl es, especially as Cropper obtained nanes fromeach of ten
W tnesses who did not see this, as well as witten statenments from
Neal , Belinda Harris, and Dexter Turner. At the very l|east, the
anonynous nature of Ashley’s witnesses renders theml| ess worthy of
reliance.

23 Cropper stated that Monica King was the only witness to
tell himthat Mendenhall had fired and Cropper did not interview
King until after Mendenhall’'s arrest.
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The officers claimthat Panela Neal also identified
Mendenhal | as the shooter. |In her deposition, Neal clains that
she not only did not identify Mendenhall as the shooter, but that
she infornmed the deputies that a man in a green car, not
Mendenhal | , shot Myles. The majority “disregard[s] the
controversial identification” from Neal, but on summary judgnent
we are required to affirmatively consider the evidence in the
light nost favorable to Mendenhall. Neal’s deposition testinony
is not contradicted by her witten statenent, which does not
identify Mendenhall as the shooter or even state that Mendenhal
fired his gun. Therefore, viewing the evidence favorably to
Mendenhal |, we are required to credit Neal’s testinony that she
informed the officers that a man in a green car, not Mendenhall,
shot Myles. Wiile Neal’s credibility may have been questi onabl e,
her statenments woul d reasonably have pointed toward further
i nvestigation, prior to Mendenhall’s arrest, into other possible
suspects. ?

Therefore, the sunmary judgnment record suggests that the

al |l eged eyewi tness testinony pointing to Mendenhall as the

24 The mjority states that the dispute over Neal's
testinony is inmmaterial. To the extent to which the mjority
concl udes, even if we accept that Neal inforned the officers that
1) Mendenhal | was not the shooter, and 2) a man in a green car was
t he shooter, a reasonable officer neverthel ess woul d have bel i eved
probabl e cause for Mendenhall’s arrest existed, | disagree. The
unr easonabl e shal | owness of t he i nvestigation pr ecedi ng
Mendenhal | s arrest is exacerbated if we assunme, as | believe we
must, that Neal pointed to another man. As it turned out, Neal’s
al |l eged statenents were accurate: the man in the green car was Ted
Nel ans, the shooter.
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shooter is extrenely weak. The other information on which the
majority relies to find that a reasonable officer could have
found probable cause to arrest Mendenhall is, to ne, equally
underwhelmng. It is reasonably explained by the undi sputed fact
t hat Mendenhall was a police officer on the scene pursuing a
dangerous crimnal at the behest of Cullen Officer Wite.?®

The officers did not have a suspected nurder weapon in
their possession at the tine of Mendenhall’s arrest. The
majority notes that two spent nine-mllineter shell casings were
found at the scene and that Mendenhal |l was thought to have had a
nine-millinmeter pistol. This informati on woul d have justified
the officers in seeking a search warrant for Mendenhal l’s

pistol.? However, the officers had not even obtai ned such a

25 Two w tnesses, Belinda Harris and Dexter Turner, gave
statenents to the investigating officers in which they affirned
that at |least six shots were fired in the course of the pursuit of
M/l es. Echoi ng Neal, Turner added specifically that he saw M/l es
shooting a gun as he ran through the streets.

26 The majority clains that, by acknow edging that the
officers could reasonably have sought a search warrant for
Mendenhal | s nine-m I linmeter pistol, | have acknow edged t hat they
al so acted reasonably in arresting Mendenhall for nurder. I
di sagr ee.

To support the proposition that probabl e causeto search for Mendenhall’ s pistol and probable
cause to arrest Mendenhall for murder are coterminous, the mgority cites United States v.
Brouillette, 478 F.2d 1171, 1178 (5" Cir. 1973) (“It is well recognized that the probable cause
required to justify asearch warrant is coextensive with the probabl e cause required to justify an arrest
warrant.”). We have never repeated this statement or cited Brouillette for this proposition.
Moreover, Brouillette is readily distinguishable. In Brouillette, we held that federal officers must,
to obtain a search warrant for a suspected house of prostitution, show probable cause for believing
that an offense had been committed. Seeid. at 1176-77. We held that the search warrant at issue
was invdid for failure to show probable cause. Seeid. at 1177. To support that conclusion, we
stated that no arrest warrant, for any crime, could have been obtained. Seeid.

28



warrant at the tinme they obtained the arrest warrant for

Mendenhal |, | et alone perfornmed the requisite ballistics tests on

Therefore, in Brouillette we did not find that the existence of probable cause for a search
warrant of an item suspected of use in a crime established probable cause for an arrest warrant.
Rather, we held the converse: that the absence of probable cause for an arrest warrant, due to the
lack of a showing that a crime had occurred, indicated the absence of probable cause for a search
warrant. Seealso Giordenellov. United Sates, 357 U.S. 480, 485-86 (1958) (stating that the Fourth
Amendment appliesto both arrest and search warrants, and ultimately invaidating an arrest warrant
for lack of probable cause) (cited in Brouillette).

Therefore, Brouillettedoesnot establishthat probabl e causeto searchfor Mendenhall’ spistol
was coterminous with probable cause to arrest Mendenhall for Myles's murder, and under the
circumstances| believethetwo were not coterminous. Probable cause for a search warrant does not
require probable cause to arrest the person whose property isto be searched. See United Sates v.
Melvin, 596 F.2d 492, 496 (1% Cir. 1979); Zurcher v. Sanford Daily, 436 U.S. 547, 554 (1978)
(“The critical element in a reasonable search is not that the owner of the property is suspected of
crime but that there is reasonable cause to believe that the specific ‘things to be searched for and
seized are located on the property to which entry is sought.”). “[W]ith respect to a person who the
police do indeed suspect but do not have probable cause to arrest, such a person’s property may be
searched upon probable cause to believe that fruits, instrumentalities, or evidence of crime are
present, even though the products of the search may implicate him.” Melvin, 596 F.2d at 496. In
Melvin, the Firgt Circuit found that there was probable cause to search Melvin's property for
instrumentalities or evidence of a crime based on an affidavit providing a reasonable suspicion that
Melvin had committed the crime, even though that affidavit did not provide probable causeto arrest
Mdvin. Seeid. at 496-97 (noting that acontrary holding would “ render property searchesineffective
astools of criminal investigationsin many cases’). See also United States v. Rojas, 671 F.2d 159,
165 (5™ Cir. 1979) (“[T]he facts necessary to show probable cause to arrest are not necessarily the
same as those required to show probable cause to search.”) (citing Melvin).

In this case, as in Melvin and not Brouillette, it is clear that a shooting had occurred.
Mendenhall had been placed at the scene with agun. Mendenhall was suspected of having a nine-
millimeter pistol and two nine-millimeter shell casings had been recovered at the scene. Obtaining
and testing Mendenhall’ sweapon woul d have resol ved the question of whether Mendenhall’ sweapon
had been fired and, if it had, whether it wasthe weapon used in the shooting. Cf. Warden, Maryland
Penitentiary v. Hayden, 387 U.S. 294, 307 (1967) (holding that government may search for “mere
evidence’ of acrime and that “in the case of ‘mere evidence,’ probable cause must be examined in
terms of cause to believe that the evidence sought will aid in a particular apprehension or
conviction”); Rojas, 671 F.2d at 165 (“[P]robable cause to search exists when facts warrant a
reasonable person to believe that the objects sought in connection with a crime will be found.”)
(internal citation omitted).
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the pistol.? The fact that Mendenhall, a policenman, was
suspected of having a nine-mllineter did little to provide
probabl e cause to arrest himfor the nurder of Ml es.

The majority al so notes that Mendenhall handl ed Myl es’s
weapon at the crinme scene. Mendenhall’s uncontested testinony is
that he picked up Myles’s gun to make sure that there were no
live rounds still in the gun. Mendenhall renoved the shells from
the gun and, seeing that there were no live bullets, rechanbered
the enpty shell casings. The sunmary judgnment record does not
establish that, as a police officer faced wwth stressful, violent
and chaotic circunstances, 2 Mendenhal | 's conduct was unusual
| et al one suspicious.? Therefore, a fact issue remains as to
whet her that conduct provided any cause for arresting himfor
M/l es’ s nurder.

Per haps the biggest flawin the officers’ brief pre-arrest

21 The search warrant was obtained at the sane tine as the
arrest warrant for Mendenhall. J. Schuyler Marvin, the Wbster
Parish assistant district attorney assigned to the case, testified
that his office was not consulted prior to the arrest and that he
woul d have preferred that the ballistics results been sought before
the arrest warrant was obtained. The ballistics report
exonerating Mendenhall was ultimately obtained just after the
expedited prelimnary exam nation.

28 Asked whether there were people mlling about the crine
scene, Wayne Wal sh noted that “there were people all over” and that
Mendenhal | , the only policeman on the scene, was “providing crowd
control.”

29 The majority notes that Mendenhall admitted to certain

technical errors at the crine scene. There is evidence in the
record, however, that these errors were not rare and that in other
i nstances they gave rise to little concern, |et alone suspicion of
crimnal activity on the part of the officer.
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investigation was their failure to adequately exam ne Oficer
Wiite. Wiite and Mendenhal | have provided consistent testinony
as to the events at the crine scene. The appel | ants have not
expressly clained that this testinony is false; even if they had,
on summary judgnent, we are required to credit it. According to
White and Mendenhal |, White was the first police officer at the
scene, Mendenhall the second. Wite sent Mendenhall to Lee
Street to pursue Myles, while White conpleted the arrest of two
suspects. Wen Wiite subsequently arrived on Lee Street,
Mendenhal | told Wiite that Ted Nel ans shot Myles in self-defense.
Wi te gave Mendenhal |l perm ssion to | eave the scene, to check on
Deon Gisby at the hospital.

Yet, while Wite apparently | ed the Webster Parish
investigators to the scene of Myles’s death, they did not ask
Wi te any questions about what had happened.®° The investigators
took over the crine scene and i medi ately di spatched Wiite to
i nvestigate an auto accident. Wite conplied, albeit

unhappi l y. 3 Later, Deputy Null apparently spoke to Wite, but

30 Mendenhal | | ater returned to the crine scene. Ashley and
Deputy Shaw both stated that they saw him there. But no
i nvestigator talked to Mendenhall at the scene.

81 Wi te was di spl eased that, even though he was the police
officer in charge, as soon as he led the investigators to the
scene, they left w thout questioning himto speak to the anbul ance
personnel. Wite was equally di smayed that the investigators then
di spatched himto the auto accident, which he clains was outside
his jurisdiction. Wth reference to the crinme scene, he stated, “I

didn't relinquishit; they took it . . .That was ny crine scene and
they took it. . .7 He concluded that the investigators “ignored
me. They treated ne like | was nothing.” Adding that “[t]hey
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it does not appear that Wiite was asked about Mendenhall’s role
in the incident.* Cropper confirnmed that he did not ask Wite
why Mendenhall was at the crinme scene, and was not aware of any
such inquiry by any of his colleagues, prior to seeking the
arrest warrant. Cearly, a reasonable policeman woul d have

t horoughly exam ned Wiite before seeking an arrest warrant

agai nst Mendenhall, a fellow policeman. Mendenhall explained his
subsequent silence to the investigating officers by noting that
1) he answered questions until the officers were asking only

whet her he had shot Myles, not whether he had any information
about the crinme;* 2) he was shocked that he was considered a
suspect; and 3) he did not wish to answer these particul ar
questions without an attorney present. Mendenhall’s expl anation
is buttressed by the officers’ apparent treatnent of Wiite and by
the entire tenor of the investigation that preceded Mendenhal l’s
arrest. Reading the summary judgnent record favorably to
Mendenhal |, it appears that he could reasonably have believed
that the officers had unfairly fixed upon him that they would

not have considered information he could have provi ded pointing

ain't asked ne nary a question, not one,” Wiite stated that he did
not volunteer information because the investigators would not have
listened to him

32 White’' s depositiontestinony suggests that the di scussion
with Null occurred after the arrest warrant for Mendenhall was
i ssued, but this is not clear.

33 As the majority notes, Mendenhal |l apparently told Deputy
Newt on that his gun had jammed. In the neeting at the station-
house, Mendenhall reiterated that he had not shot Ml es.
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away fromhimor toward another shooter, and therefore that there
was no point in speaking to the investigators w thout an
attorney.3 Such a silence would not provide probable cause for
his premature arrest. 3

| recogni ze that probable cause is assessed not by any
i ndi vidual factor, but by the totality of the circunstances. See
II'linois v. Gates, 462 U. S. 213, 241, 103 S.C. 2317, 6 L.Ed.2d
527 (1983). | also recognize that, to have qualified i nmunity,
t he defendants need only have had a reasonable belief, at the
time of arrest, that probable cause existed. See Hunter, 502
US at 227, 112 S. . 534 (1991). However, probabl e cause
exists only if, at the tinme of arrest, “the facts and
circunstances within [the arresting officers’] know edge and of

whi ch they had reasonably trustworthy information were sufficient

34 As the majority notes, after eight years in the Wbster
Parish Sheriff’s Ofice, Mendenhall apparently was di scharged by
Sheriff Riser when Riser took office in June 1996. Mendenhall had
been convicted of burglary in Houston in 1987 or 1988. The record

clearly suggests enmty between Mendenhall, who is black, and a
nunber of the investigating officers fromthe Sheriff’'s Ofice, al
of whom are white. Mendenhal | was running for Cullen Police

Chief, and the election was to be held on Septenber 21. Cullen is
the third-largest city in Wbster Parish. After his arrest,
Mendenhal |, a Cullen native, an NFL Hall of Fane nose tackle and,
all egedly, a local hero, narrowy |l ost the election. The expedited
prelimnary hearing was not held until Septenber 23.

35 Wil e remai ning silent, Mendenhall apparently stated at
the station-house that, if given until Mnday, he would provide the
evidence he had regarding the shooting. Mendenhal | s offer

hi ghlights the prematurity of his arrest by suggesting that 1)
there was no legitimate rush to take himinto custody, and 2) the
officers were nore interested in arresting Mendenhall than in
| earni ng what really happened.
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to warrant a prudent man in believing” that Mendenhall had
commtted second degree nurder. 1d. at 228, 112 S.C. 534.
Readi ng the summary judgnent record in the light nost favorable
to Mendenhall, | amunprepared to conclude that a prudent Wbster
Parish officer, possessing only the |imted and equi vocal
information that had been produced by a brief investigation
targeted at Mendenhall, coul d reasonably have believed at the
time of arrest that Mendenhall was guilty of second-degree
murder. Therefore, | disagree with the nmajority’s premature
conclusion that, as a matter of |law, a reasonable officer in
Cropper’ s shoes coul d have concl uded that probable cause existed
for Mendenhall’s arrest for the nurder of Ml es.

Mendenhal | 's second claimis that the affidavit used to
arrest himcontained material m sstatenents or om ssions that
were made recklessly or intentionally. W have also required, to
show a constitutional violation sufficient to overcone qualified

immunity, that: 1) the m sstatenents or om ssions have been “of
such character that no reasonable official would have submtted
it to a magistrate”; and 2) that the m sstated or omtted facts
be “clearly critical” to a finding of probable cause, such that
probabl e cause woul d not exist without them See Hale, 899 F.2d
at 400-02; Morin v. Caire, 77 F.3d 116, 122 (5'" Cr. 1996).

The affidavits submtted to the nagistrate by Cropper to

obtain an arrest warrant for Mendenhall read:

On the norning of Septenber 13, 1996,
approximately 7:30 AAM a hom cide occurred in the
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m ddl e of the street, in front of 427 Lee Street,
Cul l en, Louisiana. Wtnesses state that they observed
John Mendenhal |, bl ack/nmale, pull a weapon, assault-
style, fromhis vehicle, chase on foot, fire a shot in
the direction of the victimthen place the weapon back
inside his vehicle, and | eave the scene. John
Mendenhal | was contacted by | aw enforcenent, asking him
to make a formal statenent and turn over the weapon,

but refused. [Search Warrant Affidavit]

[ To the best of ny know edge and beli ef,

Mendenhal |] did conmt in the foll ow ng manner an

of fense contrary to | aw by chasing a black/nmal e by the

name of WlliamD. Myles, down Lee St. Cullen,

Loui siana, armed with a 9 mmpistol, then firing the 9

mm pistol, striking WlliamD. Myles in the back of the

head, causing death. After shooting WIlliamD. Mles

put the 9 nm pistol back into his vehicle, then | eave

the scene, before talking to Investigating Oficers.

John Mendenhal | had specific intent to inflict bodily

harm Therefore violating L.R S. 14:30.1, Second

Degree Murder.” [Arrest Warrant Affidavit]?®

A nunber of facts apparently material to the nagistrate's
probabl e cause determ nation were omtted fromthese affidavits.
Cropper did not note that Mendenhall was an off-duty police
of ficer who had been asked by Wiite to hel p himapprehend M/l es.
Nor did Cropper explain that Myl es was a dangerous crim nal who
had been firing his gun as he fled the scene of a shooting. Nor,
finally, did Cropper note that the rel evant wtnesses were
anonynous, and that a substantially |arger nunber of w tnesses
did not state that Mendenhal |l shot Ml es.

The summary judgnent record al so suggests that certain

36 While the first affidavit is technically in support of
the application for a search warrant, and the latter an arrest
warrant, the two affidavits were apparently submtted t ogether and
wer e both before the magi strate when he decided to grant the arrest
war r ant . Appellants’ claim that both affidavits should be
consi dered together therefore seens reasonabl e.
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statenents in the affidavits were false. |In the search warrant
affidavit, Cropper clains that “w tnesses” provided a vivid
pi cture of Mendenhall pulling a gun and firing it at Ml es.
However, Cropper hinself admtted that, at the tinme of arrest, no
W t nesses had told him Mendenhall even fired at all. Ashley,
whose anonynous w tnesses provided the only purported testinony
that Mendenhal |l killed Myles, also admtted that those w tnesses
did not see Mendenhall shoot. Therefore, the key factual
statenent in the affidavit was, the summary judgnent record
suggests, false.

The arrest warrant affidavit consists entirely of conclusory
all egations.® Wth the exception of the statenment that
Mendenhal | left the scene w thout speaking to investigators, it
al so appears false. Mendenhall did not fire his pistol, did not
shoot Myles, and did not commt second-degree nurder.

It appears that the material m sstatenents and om ssions

were “clearly critical” to the existence of probable cause. 38

87 To the extent to which this section instead gives the
i npression that Cropper had firsthand know edge to support the
statenents nmade, Cropper has admtted that inpression was false.
Cropper did not witness any of the events described in the
affidavits. He did not tell the magistrate this, however

38 The of ficers have al |l eged that Cropper engaged i n a phone
conversation with the magistrate, and provided a nunber of facts
that supplied a basis, beyond the affidavits, for the issuance of
the warrant agai nst Mendenhal | . However, the officers have not
al | eged any specifics about what was said, or provided evidence to
support their claim that the magistrate did not rely on the
affidavits. The only record evidence on the point is Deputy Jinnmy
Morgan’s testinony that he heard Cropper tell the judge that “sone
of the people up there had told themthat John shot him” Mrgan
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Renovi ng the m sstatenents would, in essence, |eave only the fact
t hat Mendenhal | did not speak to investigating officers. This
fact alone is insufficient, as Deputy Null admtted, to provide
even arguabl e probabl e cause for Mendenhall’'s arrest.

The omtted information regarding the w tnesses, notably
their anonymty and that they did not see Mendenhall fire his
weapon, al so appears to have been critical. Likew se, as | have
di scussed, the omtted circunstances surroundi ng Mendenhall’s
conduct, if included, m ght have defeated the existence of
probabl e cause for his nurder arrest. Therefore, the omtted
informati on al so appears to have been “clearly critical” to the
finding of probable cause.

The only remai ning question is whether, on summary judgnent,
we are prepared to conclude as a matter of law that 1) the
m sstatenents and om ssions were neither intentional nor
reckl ess; or

that 2) the msstatenents and om ssions were not of such a

could not recall anything else Cropper told the judge; clearly his
testi nony does not suggest that Cropper’s phone statenents provided
probabl e cause for Mendenhal|l’s arrest. Therefore, at | east in the
context of a summary judgnent notion agai nst Mendenhal |, we nust
assune that the affidavits were the sole evidence before the
magi strate. See United States v. Jackson, 818 F.2d 345, 350 (5'"
Cr. 1987) (“Qur reviewis |limted to the affidavit itself because
the governnment presented no evidence to the district court to
i ndi cate whether other facts may have been before the magistrate
and considered by himin his determ nation of probable cause.”);
Hal e, 899 F.2d at 401 (rejecting claimthat other information not
in affidavit was provided to magi strate because “Maj or Jones does
not state the substance of this information and cites no place in
the record where it nmay be found.”).
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character that a reasonable officer would not have submtted the
magi strate. See, e.g., Hale, 899 F. 2d at 400-02. Reading the
evidence in the |ight nost favorable to Mendenhall, | am not
prepared to draw either conclusion. As to the msstatenents, the
of ficers knew what the witnesses told them Rather than present
what they were told, they apparently m scharacterized the
W t nesses’ statenents. They then relied al nost entirely on those
apparent m scharacterizations and on conclusory statenents in
seeking an arrest warrant, rather than presenting the facts they
did have. In the absence of the apparent m sstatenents, at the
very | east a fact issue remains as to whether the affidavit
approached a show ng of probable cause, and therefore as to
whet her any reasonable officer would have submtted such an
affidavit in search of an arrest warrant. See Malley v. Briggs,
475 U. S. 335, 344, 106 S.Ct. 1092, 89 L.Ed.2d 271 (1986) (“Only
where the warrant application is so |lacking in indicia of
probabl e cause as to render official belief in its existence
unreasonable will the shield of imunity be lost.”) (internal
citation omtted). As to the om ssions, we have held that when
the omtted facts are “clearly critical” to a finding of probable
cause, reckl essness can be inferred from proof of the om ssions
t hensel ves. Hale, 899 F.2d at 400.

Therefore, | disagree wwth the majority’ s decision to grant
summary judgnent to the defendants based on qualified i nmunity.

| would affirmthe district court’s denial of summary judgnent.
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