IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-51085

IN THE MATTER OF: | NTELOG C TRACE, | NC., DEBTOR

RANDCLPH N. OSHEROW TRUSTEE,
Appel | ant,

ver sus

ERNST & YOUNG, LLP,
Appel | ee.

Appeal fromthe United States District Court for the
Western District of Texas

January 25, 2000
Bef ore GARWOOD, SM TH, and BENAVIDES, G rcuit Judges.
GARWOOD, Circuit Judge:

Pl ai ntiff-Appellant Randol ph N Gsherow (“Trustee”), the bankruptcy
trustee of Chapter 7 debtor Intelogic Trace, Inc. (“IT"), brought this
action in state court agai nst Defendant- Appel | ee Ernst & Young, LLP
(“Ernst &Young”), alleging, inter alia, negligence and pr of essi onal
mal practice ari sing fromservices Ernst & Young perfornedduring I T s
previ ous Chapter 11 bankruptcy proceedi ng. The case was renoved to the
bankruptcy court under 28 U.S. C. 8§ 1452. The Trustee now appeal s on
behal f of I Tthe bankruptcy court’s deci si on, subsequently affirned by

the district court, granti ng summary judgnent i n favor of Ernst & Young



onthe basis that the Trustee’s clains were barred by res judi cata. W
affirm!?
FACTS AND PROCEEDI NGS BELOW

In 1994, IT, a software and technical services provider in the
conputer industry, began experiencing cash flow difficulties and
consequent |y i nitiated bankruptcy proceedi ngs under Chapter 11 on August
5, 1994. On Septenber 2, 1994, the bankruptcy court approved the
enpl oynent of Ernst & Youngto assist I Tinaccountingrelated matters
during the bankruptcy. Ernst & Young's services fell into two nain
areas: first, the performance of the annual audit of 1T s July 1994
financial statenents, includingthe conpletionof IT s Form10Kto be
filed with the Securities and Exchange Conmm ssion; and second,
consul tation and negotiation with the Internal Revenue Service in
connection w th an ongoi ng exam nationof I T. |ITpursuedafast-track
reorgani zati on and energed fromChapter 11 t hrough a confi rnmed pl an on
Decenber 8, 1994.

Pursuant to the confirned plan, Kevin Collins (“Collins”) becane
chairman of | T's Board of Directors (“the Board”). Collinstestified
that, despite all the Board' s efforts and the services providedto IT,
by Decenber 23, 1994 t he Board “had seri ous concerns about the conpany’ s
nunbers and the state of the conpany’s liquidity.”

On January 8, 1995, Ernst & Young fil edin the bankruptcy court an

! The Trustee filed sim |l ar clains agai nst anot her prof essi onal
servi ces provider, Buccino & Associates. On identical grounds, the
| ower courts granted Bucci no & Associ ates’ s noti on for sunmary j udgnent ;
pursuant to a settl enent agreenent entered into pendi ngthis appeal, the
Trustee has dismssed wth prejudice all clains against Buccino &
Associ at es.



application for $217,237 in fees and $1, 743 i n expenses incurred in
connectionwith 1T s Chapter 11 reorgani zation. Qher service provi ders
filedsimlar applications, and a heari ng was set for January 23, 1995.
Upon recei pt of notice of the fee application, the Board, acutely aware
of ITscashflowdifficulties, beganto have hei ght ened concerns about
flaws in I T's cash projections and whet her there m ght have been a
probl emw t h t he professional work i n preparingthese projections. In
fact, Collins in his deposition stated that “by md-January we
consi dered the cash situation to be critical.”

Despite these concerns, the Board, acting on the advice of its
General Counsel Philip Freeman (“Freeman”), 2 affirmatively deci ded not
torai sethese concerns at the fee heari ng before the bankruptcy court.
Collins testifiedthat the Board and Freeman di d not want t he bankrupt cy
court to becone awar e of problens with the reorgani zation planthat had
been confirnmed only one nont h ago. Al though t he Board had not coneto
any firmconcl usi ons regardi ng whet her mal practice occurred at this
time, Collins testifiedthat the Board knewthe nunbers were fl awed,
“had sone questi ons about whet her t he conpany got its noney’ s worth for
sone of the professional fees,” and hel d “very, very possi bl e concerns

about whether there mght have been a problem with the
pr of essi onal work.” Instead of contestingthe fees at the hearing on
t he basis of their quality, the Board deci ded, as Collins statedinhis

deposition, touseits concerns and suspicions as “a negotiatingchip

2 Collinstestifiedthat “Phil Freenman had expressed to the board

hi s concern that [raising] extensive objections tofees. . . onthe
basi s of sonme sort of nonperfornmance or anyt hi ng—sone sort of a probl em
that existed, would create a circunstance with the judge . . . that

woul d be very unhel pful for the conpany.”
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that we could have to get the fees reduced.”

On January 17, 1995, Collins sent a nenob to Stan Springel, a
turnaround speci alist for | T, expressi ng these concerns and t he deci si on
not to rai seissues regardi ng the conpetency of the services provi ded
by Ernst & Young and others. Collins’s nenp states in part:

“I would appreciate it if you would consider this
matt er and di scuss as appropriate with Phil Freeman so Phil
or you can to talk to Buccino and/or E+Y this week.

W now knowt he budget nunbers were fl awed i n i nport ant
respects. This ledto a serious understatenent of working
capi tal requirenents, the Board' s recommendati on t hat you be
engaged and the unforeseen need for the collateral
I'iquidation proceeds of $1.4 mllion to fund operations.
These are serious ramfications.

Ther e may be negative reacti on onthe part of the judge
tothe assertionthat Buccino’ s shortcom ngs caused damage
to the conpany. |In this regard steps have been taken by
managenent to preserve liquidity despite the probl ens brought
on by Buccino’s nunbers; consequently there is a good
argunent that the probl emhas not had t he ef fect of changi ng
the conpany’s ‘fitness’ for com ng out of bankruptcy.

Ernst & Young; $218,980 - The Audit Conmittee of the
Board has not yet had an opportunity to exam ne the
performance of E+Y. | observe that the sudden deterioration
of the conpany’s financial positionraises questions asto
the veracity of E+Y’' s audited nunbers at the very tine the
conpany i s being asked to pay them $218,000 in fees. |
understand that the fees may not berelatedtothe audit, but
innmy mndthis arrangenent does not seemright and asinthe
case of Buccino | wonder if Phil’s suggested adj ust nents go
far enough.”

Freeman i npl enent ed the Board’'s strategy of using concerns over the
quality of the professional services to negotiate |ower fees and
reportedinaJanuary 18, 1995 neno to t he Board t hat he was successf ul
i nreducing Ernst & Young’'s fees: “I ampl eased to advi se t hat we had
negoti ated a fee reduction w th Ernst & Young of $37, 000 fromtheir fee
application for $218,980. Inreturnwe w |l unqualifiedly support their

fee application. | amawaitingresponses fromother fee applicants.”



On January 23, 1995, the bankruptcy court hel d a hearing for all
the service providers’ fee applications. At the hearing, Freeman was
present on behal f of I T and di d not oppose Ernst & Young’ s appli cati on,
subj ect to the $37,000 reduction. Follow ng an exani nati on of Tom
Ri chter, a partner of Ernst & Young, the bankruptcy court foundthe fees

”

to “have passed nuster,” w t hout objection by Freeman. Two days | ater,
t he bankruptcy court approved an al | onance of $180, 237 for fees and
$1, 243 for expenses for Ernst & Young.

Despite the efforts of IT s managenent and its professional
services providers, but consistent with the Board’ s above- nenti oned
concerns, | T s financial probl ens continued under the reorgani zati on
plan. On March 16, 1995, IT filed a second voluntary Chapter 11
petition. This second Chapter 11 proceedi ngwas | ater convertedinto
the i nstant Chapter 7 |iquidation w th Randol ph N. Gsher ow appoi nt ed as
trustee.

After Ernst &Young had filedintheinstant bankruptcy a cl ai mfor
the unpaid fee awarded it in the prior bankruptcy, the Trustee, on
Novenber 7, 1996, filed this suit agai nst Ernst & Young in a Texas state
court, allegingthe foll ow ng causes of action, all inrespect to Ernst
& Young’' s functioningas | T's accountant intheinitial Chapter 11: (1)
violation of the duty to exercise ordinary care and diligence; (2)
negli gence; (3) gross negligence; (4) professional negligence; (5)
breach of warranty; (6) breach of contract; and (7) deceptive trade
practices. The Trustee all eged that “EY [ Ernst & Young] owed a duty to

| Tto performal |l necessary and r easonabl e accounti ng servi ces on behal f



of ITasset forthinits application[referringtothe applicationin
the initial Chapter 11 for the bankruptcy court to approve IT s
retai ning of Ernst & Young “as accountant for the debtor i n possessi on”]
and EY failed in such duties and failed to provide the services as
represented.” The Trustee’ s particul ar focus was that Ernst & Young
failedto adequately contact | T's custoners respecting prepaynent of
contracts. This led to flaws in the construction of financial
projections and an operating planfor IT, eventuallyresultinginlT s
cash shortfall and coll apse.

Pursuant to 28 U. S. C. § 1452, Ernst & Young renoved this caseto
t he bankruptcy court supervising | T s Chapter 7 |iquidation. Ernst &
Young, subsequently, noved for summary j udgnent on t he basi s that the
Trustee’s clains were barred by res judicata, col | ateral estoppel, or
wai ver. Concluding that the Trustee's clainms were barred by res
judi cata, the bankruptcy court granted Ernst & Young’s notion. The
district court affirnmed the bankruptcy court’s order. InRelntelogic
Trace Inc., 226 B.R 382 (WD. Tex. 1998). W affirm

DI SCUSSI ON

The Trustee argues that the district court erredinaffirmngthe
bankruptcy court’ s sunmary j udgnent order finding res judi cata barred
this action. This Court reviews the grant of summary j udgnent de novo,
applying the sane standards as the district court. See Merritt-
Campbel |, I'nc. v. RxPProds., Inc., 164 F. 3d 957, 961 (5th Cr. 1999).
Sunmary judgrent i s proper only where, view ng the evidenceinthelight
nost favorabl e tothe nonnoving party, the court determ nes that there

I's no genui neissue of materi al fact and judgnent i s proper as a natter



of law. See id.; FED. R CQv. P. 56(c).

This Crcuit’s test for determ ni ng whet her a cl ai mi s barred by
the doctrine of res judicata, or claimpreclusion, is as foll ows:
““For a prior judgnent to bar an action on the basis of res
judicata, the parties nust beidentical inbothsuits, the
prior judgnent nust have been rendered by a court of
conpetent jurisdiction, there nust have a final judgnment on
the nerits and t he sane cause of action nust be involvedin
both cases.”” Nlsenv. Gty of Mbss Point, Mss., 701 F. 2d
556, 559 (5th CGr. 1983) (en banc) (quoting Kenp v.

Bi rmi ngham News Co., 608 F.2d 1049, 1052 (5th G r. 1979)).
The parties agree that the first three el enents are satisfied; they
di sagree on the final elenent which we now address.

To det erm ne whet her the Chapter 11 fee application hearing and
this suit i nvol ved t he sane cause of action, we apply the transacti onal

t est of the Restatenent (Second) of Judgnents.® See Nilsen, 701 F. 2d at

3

Section 24 of the Restatenent provides in relevant part as
fol |l ows:
“(1) When avalid and final judgnent rendered in an action
extingui shes the plaintiff’s clai mpursuant tothe rul es of
merger or bar . . ., the clai mextinguished includes all
rights of the plaintiff to renedi es agai nst t he def endant
withrespect toall or any part of the transaction, or series
of connected transactions, out of which the action arose.”
RESTATEMENT ( SECOND) OF JUDGMENTS § 24 (1982).

Comrent c¢ to section 24 further explains as follows:

“Transaction may be single despite different harns,

substantive theories, nmeasures or kinds of relief . . ..
That a nunber of different | egal theories castingliabili ty
on an actor may apply to a given epi sode does not create
multiple transactions and hence nmultiple clains. This
remai ns true al t hough t he several | egal theories depend on
di f ferent shadi ngs of the facts, or woul d enphasi ze di ff er ent

el ements of the facts, or would call for different nmeasures

of liability or different kinds of relief.” 1d. §8 24 cnt.
C.

The Trustee notes that i n deci di ng whet her t he sane causes of action are
asserted in a subsequent suit, this Grcuit has exam ned whet her the
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560. The critical issue under this determ nationis whether the two
actions under consi deration are based on “t he sane nucl eus of operative
facts.” In re Howe, 913 F.2d 1138, 1144 (5th G r. 1990).

The Trustee argues that thi s acti on does not neet the transacti onal
t est because the fee application heari ng addr essed whet her Ernst & Young
“provide[d] the tine, incur[red] the expenses, or charge[d] the
appropriate hourly rate set forthinits feeapplication,” whilethis
mal practice clai mi s | argely based upon what Ernst & Young di d not do,
rather than what it did do. Specifically, the Trusteerefers to Ernst
& Young' s al l eged failure to contact custoners respecting prepaynent of
their contracts with IT, resulting in flaws in constructing IT s
financi al projections and operating plan. The Trustee cl ains the fl aned
financial projections and operating planresultedinirreversible cash
flowproblens for IT, leadingtoits second bankruptcy petition. W do
not agreewith the Trustee’ s conclusionthat the transactional test is
not net.

The central transaction involved in both Ernst & Young' s fee
application and the Trustee's present claimwas the provision of
accounting services duringthe Chapter 11 reorgani zati on. Fee awards
for professionals enpl oyed by t he bankruptcy estate are governed by 11
US C 8 330. The 1994 anendnents to section 330, which becane

ef fective Qctober 22, 1994, provide in part as follows:

primary right and duty or wong i s the sane i n each action. See Kenp
v. Bi rm nghamNews Co., 608 F. 2d 1049, 1052 (5th G r. 1979); Stevenson
v. International Paper Co., 516 F.2d 103, 109 (5th Cr. 1975). This
Circuit, however, sitting en banc in Nilsen v. Cty of Mss Point,
Mss., 701 F.2d 556, 560 n.4 (5th Cir. 1983), stated that the
Restatenent’ s transactional test “represents the nodernview andis
preferable to the test enunciated in Kenp.

8



“I'n determ ni ng the anount of reasonabl e conpensati on
to be awarded, the court shall consider the nature, the
extent, and t he val ue of such services, takinginto account
all relevant factors, including—

(A) the tine spent on such services;

(B) the rates charged for such services;

(© whether such services were necessary to the
adm ni stration of, or beneficial at the time at which the
servi ce was rendered toward t he conpl eti on of, a case under
this title;

(D) whether the services were perfornmed within a
reasonabl e anount of ti me coomensurate with the conplexity,
i nportance, and nature of the problem issue, or task
addr essed; and

(E) whet her the conpensationis reasonabl e based onthe
customary conpensation charged by conparably skilled
practitionersin cases other than cases under thistitle.”
11 U.S.C § 330(a)(3).

Accordi ngly, an award of fees for professionals, such as Ernst & Young,
enpl oyed by a bankruptcy estate represents a determ nation of “the
nature, the extent, and the value of such services.” 11 U S.C. 8§
330(a)(3); seealsolnre Tenple Retirenent Community, 97 B.R 333, 337
(Bankr. WD. Tex. 1989) (“[T] his court hol ds wi t h nunerous ot her courts
that it ‘has the i ndependent authority and responsibility to determ ne
t he reasonabl eness of all fee requests, regardl ess of whet her objections
are filed.””) (citations omtted).

Infact, the bankruptcy court’s prelimnary remarks at the January
23, 1995 fee hearing reflect theinportance of these factors i n awardi ng
fees to the professionals enployed by IT, including Ernst & Young:

“Most of you who have been in this court before know

that nmy primary interest i s not suchinthe nigglingauditing

details of tenths-of-an-hour tine reporting and so and so

forth, althoughthat’sinportant. It’s not so nmuch focused

onthat as it is focused on the bigger picture. Wat sort

of bang did the estate get for its buck? Wat kind of

results didwe get? |Is the anount of the servi ces—anount of

fees charged for the nature of the services rendered gi ven

the results achieved reasonable? Turns out that’s the

st andard t hat Congress has adopted i nthe newanendnents to

t he Bankruptcy Code as well, so that gives ne sone confort

9



that | mght be on the right track.”

By granting Ernst & Young' s fee application, the bankruptcy court
inplied a finding of quality and value in Ernst & Young' s servi ces.
Simlarly, the Trustee’s clainsinthe present suit arisefromErnst &
Young’ s al | eged om ssions i nrendering the very same services consi dered
by t he bankruptcy court inthe fee application hearing. The Trustee’s
mal practice cl ai nms, chall engi ng the sufficiency and val ue of Ernst &
Young' s services, “inevitably involve[] the nature of the services
performed for the debtor’s estate and the fees awarded under
superi nt endence of t he bankruptcy court; [they] cannot stand al one.”
I nre Southmark Corp., 163 F. 3d 925 at 931 (5th Gr.), cert. denied, 119
S.Ct. 2339 (1999).

Ther ef ore, we concl ude t hat t he award of professional fees andthe
Trustee’s mal practice clainms concern “the sane nucl eus of operative
facts” and neet the transactional test. Accordingly, there is an
identity of clainms between the fee application hearing and this
mal practice suit.

Al though all four elenments |isted by the N|lsen court are present,
our inquiryis not conplete. Evenif thetwo actions are the sane under
the transactional test, res judi cata does not bar this actionunless IT
coul d and shoul d have brought its nmal practice clains in the forner
proceedi ngs. See lnre Howe, 913 F. 2d at 1145; D-1 Enterpri ses, Inc.
v. Comrerci al State Bank, 864 F. 2d 36, 38 (5th Cir. 1989) (“Essenti al
tothe application of the doctrineof resjudicatais the principlethat
the previously unlitigated clai mcoul dor shoul d have been brought in

theearlier litigation.”). Inthis context, inportant factorsinthis
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anal ysi s i ncl ude whet her t he f ee heari ng was an adver sary proceedi ng or
contested matter, the nexus between the order awardi ng Ernst & Young
fees and t he cl ai 8 nowbei ng asserted, and “t he anount of tine that has
el apsed si nce the case coomenced.” Inre Howe, 913 F. 2d at 1146 n. 28.
None of these factors is a litnus test for the application of res
judicata. Seeid. Inthe present context, “[t]hecritical question
for res judi cata purposes i s whether the party could or shoul d have
asserted the claimin the earlier proceeding.” Id.

I n reachi ng our determ nati on, we consi der whet her and t o what
extent | T had actual or inputed awareness prior tothe fee hearing of
areal potential for clai ns agai nst Ernst & Young such as t hose asserted
by t he Trust ee and whet her t he bankruptcy court possessed procedur al
mechani sns t hat woul d have al l owed | Tto assert such cl ai ns. W bel i eve
so and affirmthe |lower courts’ ruling that res judicata bars this
action.

The Trustee argues that a fact i ssue exi sts as to whether I T was
aware, prior to the January 23, 1995 fee hearing, of the basic facts
under | yi ng t hese nal practi ce cl ai ns, thereby precl udi ng sumrary j udgnent
on Ernst & Young’' s defense of res judicata. W disagree and fi nd t hat
| Twas sufficiently anare of thereal possibility of there beingerrors
by Ernst & Young such as now al | eged and of their |ikely consequences
before the fee hearing.

The Trustee admts t hat t he Board knewbefore the fee heari ng t hat
the figures prepared in part by Ernst & Young were inaccurate, but
mai nt ai ns t hat t he Board had not yet had an opportunity to exam ne Er nst

& Young’ s performance and had not reached a concl usion onthe quality
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of the services perforned. However, the sunmary judgnent evi dence
clearly reveal s that the Board had drawn a | i nk bet ween t he i naccur acy
inthe cash fl owprojections and Ernst & Young’ s accounti ng servi ces,
as to the adequacy of which it at |east had sone question.

As the courts bel ownoted, the Trustee’ s argunment m sses t he point.
Res j udi cat a bars cl ai ns t hat shoul d have been litigatedin a previous
proceedi ng. See Jones v. Sheehan, Young & Cul p, P.C., 82 F. 3d 1334,
1341 (5th Gr. 1996). Inlinre Howe, 913 F. 2d 1138 (5th Gr. 1990),
we addressed asituationsimlar tothe one presentedinthis suit. The
Howes, who had i nstituted vol untary Chapter 11 bankruptcy proceedi ngs
and negotiated a plan with their creditors, |ater brought |ender
liability clains against the primary creditors in the Chapter 11
proceedi ngs. Seeid. at 1140-41. These creditors had fil ed proofs of
claim on prom ssory notes and received allowed clains under the
negotiated plan. See id. |In challenging the application of res
judicata to their clains, “[t]he Howes argue[d] that they should be
al l owed to pursue their clains because, although they may have been
awar e of the basic facts underlying their clains, they were not aware
of the significance of those facts.” I1d. at 1147. W rejected this
argunent and found that res judicata barred the Howes’ | ender liability
clainms. See id.

Li ke the Howes, | T had sufficient general awareness of the real
potential for clains agai nst Ernst & Young such as t hose here assert ed.
Al t hough t he Board may not have been aware of all the precise facts or
reached a firmconcl usi on on Ernst & Young' s performance, Collins’s

depositionrevealsthefollow ng: prior tothe fee hearing, the Board
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knew t he nunbers were fl awed and t he Board “had sone questi ons about
whet her t he conpany got its noney’ s worth for sone of the professional
fees.” In addition, Collins’ s nenorandum stated “that the sudden
deterioration of the conpany’s financial positionraised questions as
tothe veracity of E+Y’' s audited nunbers at the very ti ne the conpany
i s being asked to pay them$218,000 in fees.” According to Collins,
t hi s menorandum whi ch specifically referenced Ernst & Young, expressed
“concerns about the quality of professional work” received by I T. These
statenments reveal that Collins, the Board, and Freeman had | i nked t he
flawed projections andtheliquidity problemwi ththe quality of Ernst
& Young’ s services. Furthernore, Collinstestifiedthat inhismndIT
“had every opportunity to address and consi der the quality and nature
of the fees requested by Ernst & Young.”

Not only are Collins’s statenents reveal i ng, but al sothe actions
taken at the request of the Board evi nce an awar eness of and focus on
the general matters givingrisetothe clains assertedinthis suit.
On t he advi ce of Freeman, the Board decided to use its concerns as “a
negotiating chipthat [the Board] coul d have to get the fees reduced,”
rather than raise them as an objection to the fee applications.
Freeman, as the negotiator, reported tothe Board on January 18, 1995
that a fee reduction of $37,000 was reached in return for IT s
unqual i fied support for Ernst & Young’'s fee application. After
receivingthisreport, the Board sent Freemantothe fee hearingas I T s
representative with the understandi ng that no obj ection regardingthe
qual ity of Ernst & Young' s services woul d be rai sed, because t he Board

did not want the bankruptcy court to becone aware of IT's liquidity
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probl em Using concerns and questions about the quality of Ernst &
Young’' s servi ces as a bargai ning chipinnegotiatingdownthe requested
fee for the services and consci ously decidingto forego raisingthese
concerns at the fee hearing denonstrates that |IT had at | east
ascertainedthat therewas arealistic potential for the clains of the
sort now bei ng asserted by the Trustee. See al so Eubanks v. FDI C, 977
F.2d 166, 174 (5th CGr. 1992).

Next, we consi der whet her the bankruptcy procedures afford an
opportunity tolitigate these clains effectively at the fee hearing.
See Hendrick v. Avent, 891 F.2d 583, 586-87 (5th Gr. 1990); D1
Enterprises, 864 F. 2d at 40 (concl udi ng t hat res judi cat a does not apply
where the cl ai msought to be barred coul d not have been effectively
litigated in the prior proceeding). The Trustee argues that these
mal practice clains are countercl ains that could only be raisedin an
adversary proceedi ng, and t hat because the fee heari ng was a cont est ed
matter, and not an adversary proceedi ng, these clai ns coul d not have
been addressed at the fee hearing. W disagree.

We begin by recognizing that a fee application hearing is a
contested matter inthe bankruptcy context; however, the nature of the
proceedi ng does not automatically determ ne whether this actionis
barred by res judicata. See In re Howe, 913 F.2d at 1146 n. 28.
Al t hough the fee hearing was a contested matter, Ernst & Young's fee
application was a claimagainst IT. See 11 U.S.C. 8§ 101(5). Had IT
objectedtothe fee applicationandincludedwithits objectionaclaim

for affirmative relief on account of all eged nal practice, the matter
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woul d have becone an adver sary proceedi ng. See BAkR. R 3007.4 In fact,
therule “providesnotinelimt for filing objectionstoclains,” and
the Trustee does not claim that the reorganization plan or the
bankruptcy court i nposed one. 9 LAWRENCE P. KiNG, CoLLI ER ON BANKRUPTCY
3007.01[ 5], at 3007-7 (15th ed. 1983). Furthernore, Bankruptcy Rul e
9014, whi ch governs contested matters, provides that “[t] he court may
at any stageinaparticular matter direct that one or nore of the ot her
rules inPart VII shall apply.” BANKR. R 9014; see al so 10 LAWRENCE P.
KiNG, CoLLl ER ON BANKRUPTCY § 7000, at 7000-1 (15th ed. 1983) (“Rul e 9014
itself provides that certainof therulesinPart VI| apply to contested
matters and t he court may direct that one or nore ot her Part VII| rul es
al so shall apply.”). Part VII's rul es are conparabl e to t he Federal
Rul es of Givil Procedure. See id. at § 7000, at 7000-2. Under Part
VI, the bankruptcy court is to apply the Federal Rules of G vi
Procedur e governi ng di scovery i n adversary proceedi ngs. See BANKR. R
7026-37. Thus, evenif IThad only infornedthe bankruptcy court of its
concerns and not i mredi atel y sought affirmativerelief for mal practice,
t he bankruptcy court coul d have stayed the fee hearing and permtted
time for di scovery and devel opnent under the procedures avail able in
Part VIl of the Bankruptcy Rul es.

Qur conclusionthat the fee hearing provi ded an effective forumfor

4 Bankruptcy Rule 3007 provides as foll ows:

“An objectionto the all owance of a claimshall be in
witing and filed. A copy of the objection w th notice of
t he hearing thereon shall be nmail ed or ot herw se delivered
tothe clai mant, the debtor or debtor i n possession andthe
trustee at |least 30 days prior to the hearing. If an
objectiontoaclaimis joined wth a demand for relief of
the kind specified in Rule 7001, it becones an adversary
proceedi ng.”
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| Tto present its clainsis mandated by the application of res judicata
i n our bankruptcy precedent. See, e.g., Inre Baudoin, 981 F. 2d 736,
744 (5th CGr. 1993) (rulingthat resjudicatabarredlender liability
clains based on | oans that had been deened allowed clains w thout
obj ectionin aprevious bankruptcy); Eubanks, 977 F. 2d at 174 (barri ng
alender liability action which coul d have and shoul d have been br ought
as an objectiontothelender’s claiminaprior bankruptcy proceedi ng);
Sout hrmar k Properties v. Charl es House Corp., 742 F. 2d 862, 869 (5th Gr.
1984) (applyingres judicatato bar aclai mthat coul d have been rai sed
as an objection to a claim asserted in a previous bankruptcy
reorgani zation). The proper result under applicabl e Texas state | aw
paral l el s the one we reach. |f Ernst & Young had brought suit i n Texas
state court torecover its fees and | T had not assertedits nmal practice
clains by way of counterclaim then a subsequent suit by IT or its
successor-in-interest woul d be barred by res judi cata. See Goggi nv.
Ginmes, 969 S.W2d 135, 138 (Tex. App.—Houston[1l4th Dist.] 1998, no
pet.); CLS Associ ates, Ltd. v. A B , 7162 S. W 2d 221, 224 (Tex.

App. —bBallas 1988, no wit).?®
This Court’s holdinginlInre Southmark, 163 F.3d 925 (5th Cr.
1999), does not precl ude our dispositioninthis case. Southmark, a

Chapter 11 debtor, filed a nmal practi ce acti on agai nst Coopers & Lybrand

> In argui ng agai nst the application of res judicata, the Trustee
anal ogi zes to t he paynent of afee bill w thout court approval as not
barring a subsequent nal practice claim Al though res judicata does not
apply in such a situation, that has no
bearing onthis case. Unlikethefactsinthis case, inthe Trustee’s
hypot hetical there is neither any “judgnent on the nerits” nor any
j udi ci al proceedi ng what ever when one pays afee bill directly. NI sen,
701 F.2d at 558.
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af ter Coopers & Lybrand had been ordered by the bankruptcy court to
di sgorge fees earned for the services that were the subject of the
mal practice action. Seeid. at 928. W hel d that Sout hmark’ s cl ai ns
were barred by collateral estoppel, but also adverted to the
“Interesting question” as to whether res judicata also barred
Southmark’ s clains. 1d. at 935. Wil e noti ng many of the i ssues rai sed
by the parties in this case, we ultimately reserved judgnent as to
whet her res judi cata can apply to bankruptcy proceedi ngs such as a fee
heari ng or a di sgorgenent hearing. Seeid. (“Enough has beensaidto
di spel the notionthat clai mpreclusionis obviously applicablehere.”)
(enphasi s added). Al thoughit nmay not be obvi ous that res judi cata bars
the Trustee’s clainms here, we conclude that it does.

The Trustee suggests that, if resjudicatais found to bar these
mal practice cl ai ns, every bankruptcy debtor will be forcedto object to
all fee applicationsto prevent the application of this doctrine. W
di sagree. The particul ar facts of this case direct our decision: the
Board’ s general awareness of the background facts underl yi ng t he present
clains before the fee hearing, the Board’ s having realized the real
possibility of alink betweenits flawed nunbers and Ernst & Young’s
services, the Board s deliberate choice not to voice its concerns
regarding the quality of services at the fee hearing,® and the

bankruptcy court’s order awarding fees to Ernst & Young.

W do not suggest that the absence of such factors woul d precl ude
givingres judicataeffect toaprior court judgnent awardi ng recovery
for personal or professional service; we speak here only to t he cont ext
of a bankruptcy court contested matter order, where in our viewsone
| evel of actual or constructive awareness on the part of the party
sought to be so barred by the order properly carries a greater
significance than it mght in other contexts.
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CONCLUSI ON
As the Trustee’ s cl ai ns agai nst Ernst & Young are barred by res
j udi cat a, we need not address whet her col | ateral estoppel or waiver al so
bar his clains. For the reasons stated, the judgnent belowis

AFF| RMED.
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