REVI SED - August 12, 1999

IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-50574

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
ANTHONY ALCZI E OGBONNA,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

August 5, 1999
Before POLI TZ, JOLLY, and DUHE, Circuit Judges.
E. GRADY JOLLY, G rcuit Judge:

Ant hony Al ozi e Ogbonna appeal s hi s convi ctions for invol venent
in drug activity. Ogbonna was convicted of conspiracy to possess
with intent to distribute heroin in violation of 21 U S.C. § 846,
and possession with intent to distribute heroin in violation of 21
US C §841(a)(l). The conviction was the fruit of an extensive,
under cover investigation. Ogbonna presents us with a handful of
argunents chal l enging his conviction and sentence. W reject all

of his argunents and affirmboth the conviction and sentence.



After | earning about the existence of a drug ring in Austin,
Texas, lnvestigator Troy Oficer went undercover in order to gain
informati on about the conspiracy. During his undercover
operations, Investigator Oficer net wth Ogbonna on nultiple
occasi ons and engaged in multiple drug transactions. Ogbonna does
not dispute this, and for good reason: the police obtained both
vi deo and audi o recordi ngs of Ogbonna’s drug transacti ons.

We briefly summari ze Ogbonna’ s known, drug-rel ated activities
by noting that Ogbonna sold over 440 grans of heroin to
I nvestigator O ficer; Ogbonna prom sed to sell Oficer nmuch | arger
quantities of heroin; Ogbonna gave Oficer a sem-automatic
firearm and Ogbonna infornmed O ficer that he possessed hand
grenades. These facts are not disputed on appeal.

After a jury found Qgbonna guilty of the drug offenses, the
district court sentenced him to twenty-seven years in prison.
Pursuant to the Sentencing Quidelines, the district court based
this sentence on the anobunt of drugs involved, Ogbonna’s role in
the of fenses, and Ogbonna’ s possessi on of a dangerous weapon.

|1

Before addressing the nerits of Ogbonna s argunents, we
di spose of QOgbonna’'s notion to file a supplenental pro se brief.
QOgbonna asks us to allow the filing of his pro se supplenenta

brief even though his attorney has already filed what is clearly a



conpetent brief on Ogbonna s behalf. W DENY Ogbonna’s notion to
file a pro se brief.?

The brief submtted by Ogbonna plainly denonstrates why
allowing the subm ssion of a pro se brief should be discouraged
when the appellant is represented by counsel. The argunent in
Qgbonna’s supplenental brief relies on the defunct holding in

United States v. Singleton, 144 F.3d 1343 (10th Gr. 1998)

(“Singleton 1”), rev'd en banc 165 F.3d 1297 (10th Cr. 1999).

Over one nonth before Ogbonna’'s pro se brief was filed wth our
court, the Tenth Crcuit repudiated the holding and reasoning in

Singleton|. WMre inportantly, our own court squarely rejected the

reasoning in Singleton I over two nonths before filing of the pro

se brief. See United States v. Haese, 162 F.3d 359, 366-68 & n.?2

(5th Gr. 1998). The pro se brief omts any nention of these
subsequent cases. There sinply is no reason for the court to
entertain such frivolous argunents, which constitute sanctionabl e

conduct, when the appellant is represented by counsel.?

1See Myers v. Johnson, 76 F.3d 1330, 1335 (5th CGir. 1996):

[T]here is no constitutional right to hybrid representation
[ on appeal . ] Thus, when a crimnal appellant accepts the
assi stance of counsel, but |ater objects to his attorney’s
appeal strategy or preparation of the brief, the crimna

appellant cannot then expect to be allowed to file a
suppl enental pro se brief. By accepting the assistance of
counsel the crimnal appellant waives his right to present pro
se briefs on direct appeal.

2Qgbonna’s counsel conmes close to warranting sanctions
hi msel f. Al though he did not sign onto Ogbonna’s pro se brief, he
did file and sign the notion to file Ogbonna’ s suppl enental brief.



1]

A
QOgbonna nakes one argunment for overturning his conviction. He
argues that the district court erred by allowing tw pieces of
evidence into his trial: evidence of the sem -automatic firearm
t hat Ogbonna gave to Oficer and testinony of Ogbonna s clained
ability to procure hand grenades. W wi |l not, however, even pause
to consider whether the district court abused its anple discretion
in allowng this weapons-evidence into a drug offense trial. Any

error that may have occurred was surely harm ess. See ULnited

States v. Green, No. 98-30484, 1999 W 439438, at *4 (5th Qr.

June 30, 1999) (noting that if an abuse of discretion is found in
district court’s evidentiary ruling, the harm ess error doctrineis
applied). The other evidence of Ogbonna’s involvenent in the drug
conspiracy was overwhelmng and included both audio and video
recordi ngs of his unlawful, drug-related conduct.
B
Ogbonna next makes four argunents attacking his sentence.

“W review de novo a district court’s application of the

[ Sentencing] CGuidelines, but wll reverse factual findings nade

This notion was physically bound with the pro se brief itself.
Attorneys are not to file or give aid in filing briefs that base
their argunments on case law contrary to binding Fifth Crcuit

precedent w thout nentioning the binding precedent. Fri vol ous
argunents are not to be nade to this court. See, e.q., Fed. R
App. P. 38.



during sentencing only if they are clearly erroneous.” United

States v. Washington, 44 F.3d 1271, 1280 (5th Cr. 1995).

First, QOgbonna argues that the district court clearly erred in
attributing at | east one, but less than three, kilograns of heroin
to himfor sentencing purposes. He maintains that he should only
have 441. 31 grans attributed to hi mfor sentenci ng pur poses because
that is the anpbunt he actually sold to Investigator O ficer.
Al t hough Ogbonna concedes that he told O ficer on several occasions
that he possessed and could acquire much nore heroin (on one
occasiontelling Oficer that he had one kil ogramavail abl e at that
ti me; on anot her occasion telling Oficer that he could deliver two
kil ograns without a problem, he now argues that he was incapable
of acquiring that nuch heroin.

But for Ogbonna’'s argunent to succeed, he nust extend his
argunent further. He nust argue not only that he was i ncapabl e of
possessing an additional 560 granms (recall that he had already
del i vered over 440 grans), but that he was not part of a conspiracy
t hat possessed 560 grans. See U.S.S. G § 1B1.3(a)(1)(B)(discussing
rel evant conduct of a conspirator for sentencing purposes); United

States v. Carreon, 11 F.3d 1225, 1230 (5th Cr. 1994) (discussing




§ 1B1.3(a)(1)(B)).® W conclude that the district court did not
err in attributing over 1 kilogram of heroin to Ogbonna.
C

Next, Ogbonna argues that the district court clearly erred in
finding that he possessed a dangerous weapon during a drug
trafficking offense. See U S S.G § 2D1.1(b)(1). The evi dence
reveal ed that Ogbonna gave Investigator Oficer a “Mac-10" sem -
automatic firearmand that Ogbonna told Oficer that he had carried
afirearmduring their first transaction. Ogbonna now argues that
he did not give Oficer the Mac-10 during a drug transaction. He
further argues, without any citation to support the proposition,
that “Oficer’s testinony that [Ogbonna] told himhe had a gun at
their first neeting three nonths earlier, wthout any evidence of
the actual gun, cannot support a two |evel enhancenent.” To the
contrary, a district court could find, by a preponderance of the
evidence, that a defendant possessed a firearm at a previous
nmeeting when, sonetine |later, that defendant tells an undercover
officer that he possessed a firearm Such a conclusion is
bol stered by evi dence show ng that the def endant had easy access to

firearnms (as was shown when Ogbonna gave O ficer the Mac-10). The

3Qgbonna relies on United States v. Davis, 76 F.3d 82, 85 (5th
Cr. 1996), for the proposition that a district court may not
attribute to a defendant the anobunt of drugs in an unconsunmated
transaction if the defendant was not reasonably capable of
produci ng that anount. |In Davis, however, we did not consider the
attributable drug anobunt in the context of a conspiracy. In that
case, the defendant only pled guilty to a violation of 21 U S.C. 8§
841(a) (1) (possession with intent to distribute).




district court did not clearly err in its finding of fact. The
enhancenment under § 2D1.1(b)(1) was appropriate.
D
Qgbonna chal l enges the district court’s decision to enhance
his sentence under U S. S.G § 3Bl1.1(a):

Based on the defendant’s role in the offense, increase
the of fense | evel as foll ows:

(a) If the defendant was an organi zer or | eader of

a crimnal activity that involved five or nore

participants or was otherw se extensive, increase

by 4 levels.
Qgbonna argues (1) that he was not an organi zer or | eader, and (2)
that the conspiracy did not involve five or nore participants, nor
was it otherw se extensive. After review ng the evidence and
record of the case, we conclude that the district court did not
clearly err in mking the factual finding that the crimnal
activity was “otherwi se extensive’* and that Ogbonna was an
organi zer or | eader.

E
Finally, in his |ast sentencing chall enge, Ogbonna argues t hat

the district court erred in refusing to depart downward for what
Ogbonna describes as a classic case of sentencing entrapnent.

Qgbonna clains that he was not predi sposed to sell over 400 grans

of heroin to a willing buyer. Only after the governnent agents

“The transcript of the sentencing hearing indicates that the
district court relied on the “otherwi se extensive” |anguage in
8§ 3B1.1 in overruling Ogbonna’s objection to this enhancenent.



goaded him on, continues QOgbonna’ s argunent, did he continue to
supply nore heroin. QOgbonna argues that the governnent shoul d have
arrested himafter the first transaction, thus, cutting short his
crimnal liability. Qgbonna asked the district court to depart
downward fromthe otherw se applicable guideline range as al |l owed
by U S.S.G § 4A1.3. (Ogbonna appeal s the district court’s deci sion
to reject his request.

W do not have appellate jurisdiction to address this
argunment. Under 18 U S. C. § 3742(a), “[w e have jurisdiction to
review a defendant’s challenge to a sentence only if it was i nposed
inviolation of law, was i nposed as a result of a m sapplication of
the sentencing guidelines; was the result of an upward departure;
or was inposed for an offense for which there is no sentencing

guideline and is plainly unreasonable.” United States v. Di Marco,

46 F.3d 476, 477 (5th Cr. 1995). Wen a defendant nakes a notion
for a downward departure under 8§ 4Al.3, based on the defense of
sentence entrapnent, we |lack appellate jurisdiction to review the

district court’s disposition of the notion. See United States v.

Morgan, 117 F.3d 849, 860-61 (5th Gr. 1997); United States V.

Jones, 102 F. 3d 804, 809 (6th Cir. 1996); see also D Marco, 46 F. 3d
at 477 (stating that “clains challenging the discretionary denial

of downward departures do not fall within any of the categories



listed in 8 3742(a)”). (Qgbonna’s sentencing entrapnent argunent,

t heref ore, cannot provide grounds for reversing his sentence.?®

For the foregoing reasons, both the conviction and sentence

are

AFFI RMED

SNothing in the record indicates that the district court based
its decision on an erroneous belief that it | acked the authority to

depart. See United States v. Landerman, 167 F.3d 895 (5th Cr.
1999) :

W have jurisdiction to review a district court’s
deci sion not to depart downward fromthe guideline range
only if the district court based its decision upon an
erroneous belief that it |lacked the authority to depart.
Mor eover, sonething inthat record nust indicate that the
district court held such an erroneous belief.

ld. at 899 (citations omtted).



