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I N THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 98-50368

THE CADLE COVPANY,

Pl ai ntiff-Appellant,
- VS_
WHATABURGER OF ALICE, INC. ;
M LOU SE ANDREWS;, KATHY A. REESE;
HERBERT E. POUNDS, JR.; GEORGE P.
BRAUN; AND JOE ALVI N ANDREWS, JR.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas

May 7, 1999

Bef ore KI NG, Chief Judge, STEWART, Circuit Judge, and LI TTLE,
District Judge.”’

LI TTLE, District Judge:
The Cadl e Conpany (“Cadl e”) appeals the district court’s
decision to dismss its RICO and state |aw cl ai ns under the

“first-to-file” rule. Cadle argues that the district court

" District Judge of the Western District of Louisiana, sitting by designation.



shoul d have applied the rule only if it first determ ned that
the first-filed court’s jurisdiction was proper, and erred by
failing to do so in this case. Cadle argues in the
alternative that even if the lower court did not err in
applying the rule, it should have transferred the case rat her
than dismssed it. W find that the district court properly
applied the first-to-file rule, but should have transferred
the suit rather than dism ssed it. The judgnent of the
district court is therefore vacated and the case is renmanded

to the district court with instructions to transfer the case.

| . Background

The followi ng events are gl eaned from Cadl e s conpl ai nt
in the district court. Appel | ee What aburger of Alice
(“Whataburger”) is a fam|y-owned corporation founded by Joe
Alvin Andrews (“Andrews”) in 1968. \Wataburger grew into a
successful business and supplied Andrews with funds to i nvest
in other business ventures. One of these ventures, Anshad,
Inc. (“Anshad”), owned apartnent buildings in the San Antonio
area. As part of his dealings with Anshad, Andrews in 1987
guaranteed a loan to Anshad from the Wndsor Savings
Association (“Wndsor”) in the amount of $2,495,000. In 1988
Anshad defaulted on its obligation to repay Wndsor and

Andrews defaulted on his guarantee. W ndsor filed suit



agai nst Andrews to recover the debt in 1989. W ndsor obtai ned
a judgnent agai nst Andrews on 13 June 1991 in the anmount of
$1, 075,167.47, plus post judgnent interest (“the Wndsor
j udgnent ™). That judgnment forns the basis for the instant

di sput e.

W ndsor went bankrupt and into receivership in or about
1992. Cadle clains to have acquired the right to collect on
the Wndsor judgnment fromWndsor’s receiver on 23 June 1992.
As we shall see infra, Cadle’s claim of ownership is the
subject of a vigorous debate in the bankruptcy proceedi ngs,
and the parties have attenpted to carry on that debate in this
court as well. The defendants have even based a notion to
dismss pursuant to Fed. R App. Proc. 38 on their argunent
that Cadle does not own the clains and therefore |[acks
standing to argue about its dismssal in this court. That
nmotion is denied. Cadle has suffered an adverse ruling in the

district court, and has standing to appeal. See Deposit

Guaranty National Bank v. Roper, 445 U S. 326, 333 (1980)

(“[A] party aggrieved by a judgnent or order of a district
court may exercise the statutory right to appeal therefrom?”).
Mor eover, we need not (and as we shall see shoul d not) decide
who owns these clains in order to answer the question

presented by this appeal. We assune w thout deciding that
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Cadl e does own the right to collect on the Wndsor judgnment
for purposes of this appeal only.

Cadle clainms that the defendants (Andrews’ wfe,
daughter, | awer, accountant, and son, respectively) conspired
with Andrews in the execution of two fraudulent transfers
intended to insulate Andrews from collection of the Wndsor
judgnent. First, Cadle clains that Andrews and \Wat aburger,
co-plaintiffs in a suit against Whataburger’s franchisor,
structured the settlenent agreenent that resulted from the
litigation to shield the proceeds fromownership by Andrews:!?
What aburger received the entire anmount of the $16, 450, 000
settlenent, while Andrews received nothing. What abur ger,
flush with cash from the settlenment, distributed sizeable
bonus paynents to all of its sharehol ders but Andrews, even
t hough he owned 23. 7% of Whataburger’s stock. Cadle clains
that the settlenent should have filtered to the sharehol ders
on a pro rata basis. Andrews should have received his share
of the stockhol der bonus. If so, Andrews would have had
assets that Cadle could have seized to satisfy the Wndsor
j udgnent .

Second, Cadl e all eges that the defendants hel ped Andrews

rel ease 15,000 shares of Whataburger stock that Andrews had

! Andrews and Whataburger had agreed to sell their restaurants in Bexar County, Texas and the exclusive
right to operate the chain in the area for 10.5 million dollars. The franchisor challenged the sale, which caused the deal
to fall through.



pl edged to secure a debt he was repaying to Laredo Nati onal
Bank. Had the debt been paid in full, the 15,000 pledged
shares woul d have been returned to Andrews. Cadle then could
have seized those shares in partial satisfaction of the
W ndsor debt. \Whataburger, however, bought the debt fromthe
bank, which included the pledge of the stock. Andr ews
def aul t ed, and What aburger forecl osed on the pl edged stock on
4 February 1994. Andrews, therefore, renmained wthout any

assets that Cadl e coul d seize to satisfy the Wndsor judgnent.

1. Procedural History

On 14 June 1994, Andrews filed for Chapter 7 bankruptcy
in the United States Bankruptcy Court for the Southern
District of Texas, Laredo Division. Cadle filed several
clains in those proceedi ngs seeking to recover on the W ndsor
judgment.? On 10 April 1996, bankruptcy Judge Ri chard Schm dt
dism ssed Cadle’'s second anended conplaint for |ack of
st andi ng because he found that the bankruptcy trustee, rather
than Cadle, actually owned the clains that Cadle was

attenpting to assert. See In re Joe Alvin Andrews, No.

94-21308, slip op. (Apr. 10, 1996). Undaunted by this

2 The record in this case does not include that complaint, so we cannot set forth allegations with any more
specificity.



setback, Cadle filed a third anmended conplaint in the
bankruptcy court on 24 Novenber 1997

Apparently unwilling to |l eave matters i n the hands of the
bankruptcy court, Cadle filed the instant conplaint in the
United States District Court for the Wstern District of
Texas, San Antonio Division, on 23 Decenber 1997. Cadl e
clains that the defendants violated RI CO 8§ 1962(b), (c), and
(d) by engaging in a pattern of wongful conduct involving
bankruptcy fraud, mail fraud, wire fraud, and securities fraud
(1) to acquire aninterest in and to maintain control over the
af fairs of Wataburger and Andrews’ financial enpire and (2)
fraudulently to transfer and ot herw se nmai ntai n custodi anship
over Andrews’ assets. Cadle also alleges that the defendants’
conduct constitutes tortious interference wwth Cadle’s right
to enforce its judgnent agai nst Andrews in violation of Texas
state |aw. Finally, Cadle alleges that Whataburger’s
corporate formshoul d be pi erced and set asi de because Andrews
and the individual defendants operate the conpany as an
extension of thenselves in furtherance of their fraudul ent
schene.

The def endants noved to di sm ss, arguing again that Cadl e
does not own the clains and that the pendi ng bankruptcy matter
required the court to dismss the case under the first-to-file

rule. Both parties devote their attention to the ownership of
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the clains. As to the pending bankruptcy proceedi ngs, Cadle
stated sinply that the first-to-file rule should not apply
because “[t]he bankruptcy court . . . does not have
jurisdiction to entertain the RICO clains[.]”

The district court, in its ruling of 16 March 1998,

relied upon the first-to-file rule. See Cadle v. Wataburger

of Alice, Inc., No. 97-1502, slip op. (WD. Tex. WMar. 16

1998). 1In doing so, the court decided that the i ssues pendi ng
before the bankruptcy court substantially overl apped those
raised by the suit before it. See id. at 3. The fact that
the attorney and accountant are naned as defendants in the
district court suit but not in the bankruptcy conpl aint does
not, in the district court’s opinion, render the cases so
dissimlar as to warrant action at the district court |evel.
See id. The court did not specifically address Cadle’s
objection that the bankruptcy court |acked subject matter
jurisdiction over its clains, but closed wth a coment on the
propriety of addressing any substantive issues in the case:

There are pr oper appel | ate pr ocedur es a

dissatisfied litigant can enploy. This Court does

not sit as a super appellate court to review orders

of bankruptcy courts in other districts, and wll

not be enployed in a collateral attack on a

decision of a sister court. This is one of the

very abuses the first-to-file rule is designed to

prevent, and is an illustration of why the

principle of comty is so vital to our judicia
system



Id. at 3-4. The district court decided to disn ss the case
rather than transfer it to the Laredo proceedi ngs because the
“plaintiff waited too |long there to add Pounds and Braun as
def endants.” Id. at 3 n.2. Cadle filed this appeal
chal l enging the district court’s order of dismssal.
Meanwhi |l e, back in the bankruptcy court, proceedings
conti nued apace. The bankruptcy court, on 9 June 1998, again
deci ded that Cadl e did not own the clains and therefore | acked
standing to bring the notion. On 12 Novenber 1998, the
bankruptcy court entered a take nothi ng judgnent agai nst Cadl e
on all of its clains. Cadle appeal ed that judgnent, as well
as Judge Schmdt’'s earlier ruling, to the Laredo district

court.

1. Analysis
Cadl e argues here that the district court should not have
appliedthe first-to-file rul e because the bankruptcy court in
the first-filed suit never had jurisdiction over the clains.
The first-to-file rule is a discretionary doctrine, see

Kerotest Mg. Co. v. GO Tw Fire Equip. Co., 342 U. S. 180,

183-84 (1952) (“Necessarily, an anple degree of discretion,
appropriate for disciplined and experienced judges, nust be
left to the lower courts.”), the application of which we

normal ly review for abuse of that discretion. See Sutter




Corp. v. P&P Indus., Inc., 125 F. 3d 914, 917 (5th G r.1997).

Cadl e, however, does not raise issues of application, such as
the district court’s findings that the issues raised by the
cases substantially overlap and that such a finding is not
precl uded by the | ack of conplete identity of parties between
the cases. Cadle instead questions the contours of the rule
itself. Thisis apurely legal matter that we revi ew de novo.
See id.

A Contours of the First-To-File Rule

Under the first-to-file rule, when related cases are
pendi ng before two federal courts, the court in which the case
was last filed may refuse to hear it if the issues raised by

the cases substantially overl ap. See Save Power Ltd. .

Syntek Fin. Corp., 121 F.3d 947, 950 (5th Cr. 1997); West

Qlf Maritime Ass’'n v. |ILA Deep Sea Local 24, 751 F.2d 721,

728 (5th Cir. 1985). The rule rests on principles of comty

and sound judicial adm nistration. See Save Power, 121 F. 3d

at 950; West @il f, 751 F.2d at 728. “The concern manifestly
is to avoid the waste of duplication, to avoid rulings which
may trench upon the authority of sister courts, and to avoid
pi eceneal resolution of 1issues that call for a uniform
result.” West Gulf, 751 F.2d at 729. The defendants, rather
t han undertake a conprehensive response to Cadl e’ s argunent,

have gone to trenendous |ength arguing yet again that Cadle
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does not even own the clains it is attenpting to assert, and
therefore that Cadl e | acks standing. The only proper subject
for our attention at this point, however, is the district
court’s decision to dismss Cadle’s clains under the first-to-
file rule and to leave Cadle’'s jurisdiction and the
def endants’ standing argunents for the bankruptcy court.
Cadle essentially argues that the first-to-file rule
shoul d i nclude a precondition that requires the district court
to find proper jurisdiction in the first-filed court before
applying the rule at all. Al though Cadl e does not say so, it
has inported this notion from the doctrine of collatera
estoppel, which “applies to bar litigation of an issue
previously decided in another proceeding by a court of

conpetent jurisdiction . . . .” Copeland v. Merrill Lynch &

Co. Inc., 47 F.3d 1415, 1421 (5th GCr. 1995). Cadl e’ s

argunent msses the mark for at |east two reasons.

1. The Relationship Between the First-To-File
Rul e and Col | ateral Estoppel

First, Cadle’s inplicit conparison to the doctrine of
col l ateral estoppel is inapposite. The conparison does have
sone surface appeal in |ight of our statenent in another case
that the first-filed court takes priority “[b]y virtue of its

prior jurisdiction over the common subject matter

Mann Mg. Inc. v. Hortex, Inc., 439 F.2d 403, 408 (5th GCr
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1971). But it makes no sense to read this statenent to
establish a jurisdictional precondition for the first-to-file
rule simlar to that required for the doctrine of collatera
estoppel . Al though both doctrines rest on notions of judicial
econony and consistency in judgnents, they address these
issues at different tinmes. Collateral estoppel is a backward-
| ooki ng doctrine. Courts apply it to avoid relitigation of,
and inconsistency wth, issues already decided by other

courts. See Parkl ane Hosiery Co. v. Shore, 439 U S. 322, 326

(1979). W examne the prior court’s jurisdiction before
appl ying the doctrine of collateral estoppel because we shoul d
only bind the present litigants with a past ruling if that
ruling was rendered by a court of conpetent jurisdiction. See

18 Charles Alan Wight & Arthur R MIler, Federal Practice

and Procedure 8§ 4428 (1981) (“[A] judgnment entered by a court

| acking subject matter jurisdiction is ‘void and is not
entitled to res judicata effect.”).?3
The first-to-file rule, by contrast, is essentially a

forward-| ooking doctrine. Courts use this rule to nmaxim ze

3 The quoted passage discusses the subject matter jurisdiction of the decision-rendering court in the context
of closely related doctrine of res judicata. The importance of the decision-rendering court's jurisdiction is now
apparently very rarely brought into issue. “Today, it is safe to conclude that most federal court judgments are res
judicata notwithstanding a lack of subject matter jurisdiction.” 18 Charles Alan Wright & Arthur R. Miller,Federal
Practice and Procedure § 4428 (1981). No such clear statement as to the importance of the decision-rendering court’s
subject matter jurisdiction seems to exist in the context of collateral estoppel. The fact that the decision-rendering
court in this case was a bankruptcy court may further complicate the issue. See Copeland v. Merrill Lynch & Co., Inc.,
47 F.3d 1415, 1422 (5th Cir. 1995) (noting live question as to whether or not the jurisdiction of a decision-rendering
bankruptcy court must be “core” in order to satisfy the “competent jurisdiction” component of collateral estoppel).
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judicial econony and m ni m ze enbarrassi ng i hconsi stenci es by
prophylactically refusing to hear a case raising issues that
m ght substantially duplicate those raised by a case pendi ng
in another court. Because the second-filed court is not
binding the litigants before it to a ruling of the first,
there is no reason to examne the jurisdiction of the first-
filed court. Such a requirenent would actually undercut the
val ues of econony, consistency, and comty that the rule is
desi gned to maxi m ze: the jurisdictional ruling of the second-
filed court would either conflict with a ruling already nade,
rehash an i ssue al ready deci ded, or trench on a sister court’s
treatment of the issue before it has been reached there

Because the doctrines approach the problem of inconsistent
rulings and judicial econony from different perspectives,
different procedures are required for proper operation of the
rul es. As such, the district court properly declined to
accept Cadle’s suggestion to apply a jurisdictional
requirenent to the first-to-file rule.

2. Why the Jurisdiction of the First-Filed Court
M ght WMatter

In light of this distinction between coll ateral estoppel
and the first-to-filerule, it cones as no surprise that Cadl e
has not presented any persuasive case law to support its

anal ogy. The only support that Cadle provides for its
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argunent cones froma case decided by a district court in the

Third Circuit, Jefferson Ward Stores, Inc. v. Doody Co., 560

F. Supp. 35 (E.D. Pa. 1983). Jefferson Ward had contracted
wth Doody to renovate its stores; after several rounds of
conplaints by Jefferson Ward, Doody filed an action in the
Southern District of Chio seeking a declaration that it had
not breached their contract. Jefferson Ward then filed suit
in the Eastern District of Pennsylvania against Doody for
breach of contract and negligence. The “dispositive” factor
in the court’s decision to keep the case rather than dism ss
it in favor of the first-filed court was “a serious question

as to that court’s jurisdiction.” Jefferson Ward, 560 F.

Supp. at 36. The court supported its decision wth the
foll ow ng statenent, which provides the sole basis for Cadle’s
argunent inits brief: “It is not the first case filed which
has precedence, but ‘the court first obtainingjurisdiction of
the parties and the issues’ which should proceed with the

litigation.” Jefferson Ward, 560 F. Supp. at 37 (quoting

Omi - Exploration, Inc. v. MGookey, 520 F. Supp. 36, 37 (E.D
Pa. 1981)). This excerpt would seem to lend support to
Cadle’s viewthat the first-to-file rule requires the second-
filed court to consider the jurisdiction of the first.

Jefferson Ward’'s analysis of the first-to-file rule

however, is unpersuasive. The court’s decision to consider
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the jurisdiction of the first-filed court sprang fromCol unbi a

Pictures Industries., Inc. v. Schneider, 435 F. Supp. 762

(S.D.N. Y. 1977).% That case presents a nuch clearer picture
of howthe jurisdiction of the first-filed court fits into the

rule and indicates that Jefferson Ward failed to place the

relevance of the first-filed court’s jurisdiction in the
proper context. The defendants in Colunbia had threatened
antitrust litigation against Col unbia; Colunbia responded by
filing an action in the Southern District of New York seeking
a declaration that it had not violated any antitrust | aws.
See id. at 745-46. The defendants filed their antitrust suit
in the Central District of California six days |later.
Col unbi a noved the New York court to enjoin the defendants
frompursuing their claimin California. |d.

The New York court declined to issue the injunction,
finding that although it was the first-filed court,
exceptional circunstances mlitated against exercising its
priority under the rule. 1d. at 747. Anong other factors
(not relevant in this case), the court considered the effect
that a potential dispute about its personal jurisdiction over
Col unbia would have on the value of judicial econony so

central to the first-to-file rule.

4 Omni Exploration, quoted by Jefferson Ward above, also relied on Columbia Pictures in its analysis. See Omni
Exploration, 520 F. Supp. at 37-38.
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There is a substantial question . . . whether
[ personal] jurisdiction exists under the New York
Il ong arm statute against these defendants, all of
whom reside in California. The possibility of an
erroneous determ nation of personal jurisdictionin
New York fol |l owed by | engthy proceedi ngs thereafter
over which we were ultimately found to |[ack
jurisdiction, and the desirability of avoiding
deci si ons unnecessary to ultimate resol ution of the
merits by a federal court strongly suggest that
California is a nore appropriate forum

Col unbia Pictures, 435 F. Supp. at 748. The nere exi stence of
such questions suggested “that considerations of judicia
econony require the caseto be litigated first in California.”
Id. at 750. Subsequent case |law, uncited by Cadle, casts the

Jefferson Ward and Colunbia Pictures decisions in the

appropriate light. Wile the likelihood of a jurisdictional
dispute in the first-filed court may be a factor to consider
in applying the rule, resolving the dispute in favor of that
court’s jurisdiction is never a condition precedent to

applying it. See Berisford Capital Corp. v. Central States,

Sout heast and Sout hwest Areas Pension Fund, 677 F. Supp. 220

(S.D.NY. 1988) (“I would not conclude in the ‘sound
discretion’ allottedtoneinthis matter that [jurisdictional
uncertainty in the first filed court], standing virtually
al one, should be so conpelling as to cause ne to depart from
the well established and salutary first-filed rule.”); Brower

v. Flint Ink Corp., 865 F. Supp. 564, 570 (N.D. lowa 1994)

(noting that Berisford “rejected the suggestion that
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jurisdictional wuncertainties standing alone should be so
conpelling as to cause the court to depart fromthe ‘first

filed rule.””); Firstier Bank, NNA v. G2 Farns, No. 95-3118,

1996 W. 539217, at *4 (D. Neb. Mar. 11, 1996) (noting that a
jurisdictional dispute is only one factor to consider).

3. The District Court Properly Applied the First-
To-File Rule

In sum Cadle’'s view of the first-to-file rule is
supported by neither the policies behind the rule nor the
cases that apply it. Wiile the jurisdictional certainty of
the first-filed court mght be a proper factor for a district
court to weigh in maxi mzing judicial econony, Cadle does not
all ege that the court belowerred in this respect. Nor could
it: the district court in this case was the second-filed
court, and under Fifth Crcuit precedent that bal ancing act is
reserved only for the first-filed court. “Once the |ikelihood
of a substantial overlap between the two suits ha[s] been
denonstrated, it [is] was no longer up to the [second filed
court] to resolve the question of whether both should be
allowed to proceed.” Mnn, 439 F.2d at 407. The district
court correctly refused to act as a “super appellate court” by
entertaining either Cadle’'s jurisdiction or the defendants’
standi ng argunents, and properly limted its inquiry to the

potential overlap between the two cases. By so limting its
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anal ysis, the district court indeed avoided trenching on the
authority of its sister court, one of “the very abuses the
first-to-file rule is designed to prevent.” Cadle, No. 97-
1502, slip op. at 4.

B. Transfer or D sm ss?

Cadl e argues in the alternative that the district court
shoul d have transferred the case back to the Laredo division
rather than dismss it entirely. W agree. “[T]he ‘first to
file rule’ not only determ nes which court nmay decide the
merits of substantially simlar issues, but also establishes
whi ch court may deci de whether the second suit filed nust be
di sm ssed, stayed or transferred and consolidated.” Sutter
Corp., 125 F. 3d at 920. As noted above, “[t]he Fifth Grcuit
adheres to the general rule, that the court in which an action
is first filed is the appropriate court to determ ne whet her
subsequently filed cases involving substantially simlar

i ssues should proceed.” Save Power, 121 F.3d at 948. Thus,

once the district court found that the issues m ght
substantially overl ap, the proper course of action was for the
court to transfer the case to the Laredo court to determ ne
which case should, in the interests of sound judicial
adm ni stration and judicial econony, proceed. The district

court erred by dismssing the suit.
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MOTI ONS DENI ED. The judgnent of the district court is
VACATED, and the case is REMANDED to the district court with
instructions to transfer the case to the United States
Bankruptcy Court for the Southern District of Texas, Laredo
Division, for further proceedings consistent wth this

opi nion. Each party shall bear its own costs.

18



