IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-40409
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
FELI PE DE JESUS SALAZAR- OL| VARES,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court

for the Southern District of Texas

June 21, 1999
Before JONES, SM TH, and DUHE, Circuit Judges.
EDITH H JONES, G rcuit Judges:

Fel i pe de Jesus Sal azar-Qivares appeals his guilty-plea
conviction for illegal reentry into the United States after
havi ng previously been deported. He was sentenced to 46 nonths’

i nprisonment and three nonths supervised rel ease. Appellants’
principal conplaints arise out of the district court’s conduct of
a sinmultaneous guilty plea hearing for several, simlarly-charged
defendants. This procedure was adopted to increase the court’s
ef ficiency while under inundation by border-related crim nal
cases. No counsel or defendant contenporaneously objected to the
court’s offer to hold the group hearing in these cases or to its
practice of adnoni shing the defendants as a group and reciting

into the record their expressed understanding of the court’s



statenents and inquiries. On the facts before us, the appeal is
frivol ous.

Appel I ant argues that his conviction should be vacated
because the transcript of the group guilty plea does not contain
his specific responses to several of the Fed. R Cim P. 11
gquestions posed by the district court and that this court cannot
conduct a neaningful review of his guilty plea. He contends that
the error is not harnl ess because he is being denied his right to
an appeal .

Rule 11 requires the district court to follow certain

procedures in determ ning whether United States v. Johnson,

1 F.3d 286, 298-300 (5th Gr. 1993) (en banc). Rule 11 ensures
that the district court addresses three core concerns: “(1)
whet her the guilty plea was coerced; (2) whether the defendant
under stands the nature of the charges; and (3) whether the

def endant understands the consequences of his plea.” Johnson,
1 F.3d at 300. There is no right to appeal froma guilty plea

in the absence of a jurisdictional defect. Barrientos v. United

States, 668 F.2d 838, 842 (5th Cr. 1982). Appeal is limted to
areview of Rule 11 errors. 1d. At 843.

Al t hough the district court asked many of the Rule 11
guestions to the defendants as a group and the record does not
identify individual responses to sone of the Rule 11 inquiries,
the transcript of Salazar-Qivares’s guilty plea contains
questions specifically directed toward hi mregardi ng the nature
of the charge against him his guilt on the charge, his age, and

the nature of his plea agreenent. Salazar-Qdivares answered



appropriately. Salazar-Adivares does not argue that the district
court varied fromthe required Rule 11 procedures or that he did
not understand any of the rights he was waiving. Mreover, his
counsel was silent when the court asked if anyone had objections
to its procedure.

Under these circunstances, Sal azar-Qdivares waived any error
he m ght have asserted about the district court’s Rule 11 group

guilty plea procedure. United States v. Calverley, 37 F.3d 160,

162 (5th Cr. 1994) (en banc) (a waived error “results in no
error”). In any event, he cannot even describe how the court’s
procedure, as utilized in this case, denied himthe opportunity
to enter a knowi ng and voluntary qguilty plea.

We can envi sion dangers arising froma court’s failure to
attend to details in a group guilty plea setting, but there are
two sure safeguards against error: careful judicial practice and
vigilant counsel. As Salazar-Oivares raises this issue, it is
frivol ous.

The ot her issues raised by Salazar-Qivares are also
frivolous.” The Federal Public Defender, whose office filed this
brief, is cautioned that it may be sanctioned for further
frivolous filings.

DI SM SSED AS FRI VOLOUS

"Sal azar-Odivares’s two sentencing issues are frivolous. He
conpl ains about the law in this circuit which does not require
proof beyond a reasonabl e doubt of an aggravated fel ony used for
a sentenci ng enhancenent, but the district court found that his
previ ous aggravated-fel ony conviction had been proved to that
standard. He challenges this circuit’s rule that the facts
stated in a PSR are accepted as true unless rebutted by the
def endant’ s evidence, but on such findings played a role in his
sent enci ng.






