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E. GRADY JOLLY, G rcuit Judge:

In this case, we are presented difficult questions of
statutory interpretation that determ ne whether the defendant
i nsurance conpany is liable for nmore than $400,000 in hospita
bills, which the insured, now deceased, incurred as a result of his
|l osing battle with AIDS. In addition to state statutory questions,

we nust decide whether the Anericans with Disabilities Act’s



(“ADA”) anti-discrimnation provisions regulate the terns and
content of an insurance policy. W ultimtely decide that the ADA
does not reqgulate the terns or content of goods and services, of
which this insurance policy is one. We therefore affirm the
district <court’s grant of summary judgnent dismssing the

conpl ai nt.

In the spring of 1994, Dr. Mchael MNeil, a Texas
optonetrist, did not know that he would be dead within the year
because of AIDS. He thus routinely sought to cover hinself and his
enpl oyee in his optonetry practice under a general health i nsurance
pl an.

Dr. McNeil’s optonetry practice was a two-person partnership
with Dr. Roy F. Dickey. The partnership had one enployee, its
secretary, Jana Jay. The partnership was a nenber of the Texas
Optonetric Association, which operated as a trust, allowing its
menbers to purchase group insurance. In April, Dr. McNeil received
i nformati on about a newlife and health i nsurance policy offered by
Time I nsurance Conpany through the association. The brochure
described the policy’s benefits and costs. The policy contained no
limtation on pre-existing conditions and provided |ifetinme nmaxi mum
benefits of $2 mllion. There were limtations on coverage for

several specific health problens. One of these was for Acquired



| mmune Deficiency Syndrone (“AIDS’). The policy Iimted coverage
for AIDS and AIDS Related Conplex (“ARC’) to $10,000 during the
first two years of the policy but provided maxi num benefits after
t hat .

Dr. McNeil decided that the partnership should purchase this
plan. He filled out the enployer application, signing a docunent
i ndicating that he had “authority to bind the enployer,” and then
he and Ms. Jay nmuil ed enpl oyee enrollnment forns to Tinme. His form
listed himas an “enployee.” Dr. Dickey was covered by Mdicare
and did not enroll. The partnership paid the first premumto Tine
for Dr. McNeil and Ms. Jay fromits operating account, though Dr.
McNeil |ater reinbursed the partnership for his portion. The plan
becane effective on May 1, 1994.

After the plan becane effective, Dr. MNeil paid his own
prem uns, while the partnership paid for M. Jay’s. During the
pl an’ s operation, the partnership’ s adm nistrative duties consi sted
of receiving premumnotices and paying Ms. Jay’ s prem uns.

I n Septenber 1994, Dr. McNeil was di agnosed with AIDS. He was
admtted to the hospital and treated for pneunonia. Tinme paid the
first $10,000 of his costs but nothing nore. Dr.  MNeil
subsequently incurred over $400,000 in nedical expenses. He died

on March 1, 1995.



Before his death, Dr. MNeil brought suit in Texas state
court. After Dr. McNeil’'s death, his father and the executor of
his estate took over the suit. Time later renoved the case to
federal court based on ERI SA preenption and diversity. M. MNei
then anmended the conplaint several tinmes. The last version, the
Third Anended Conplaint, asserted several common |aw causes of
action: breach of contract, breach of the duty of good faith and
fair deal i ng, negl i gent m srepresentati on, conmon | aw
di scrim nation, waiver, estoppel, and ratification. This anended
conpl aint also charged that Tine had violated a host of state and
federal statutes, including the Texas Deceptive Trade Practices Act
(“DTPA"), the Texas |nsurance Code, the Texas Comm ssion on Human
Ri ghts Act (“TCHRA’), the Americans with Disabilities Act (“ADA"),
and ERI SA.

M. MNeil did not have nuch success in federal district
court. First, the court dism ssed the clains that were based on
all eged violation of Texas insurance |aw. Second, the court held
that Time’s provision of insurance did not constitute a “public
accommodati on” under the ADA, and that Title |1l of that Act only
applied to physical use of the services of a place of public
accommodat i on. Since M. MNeil could point to nothing that
prevented his son from nmaki ng physical use of Tine's services, the

court disnm ssed the ADA claim Third, the court held that ERI SA



preenpted the remaining state law clainms. M. MNeil now appeal s

each of these three determ nations.
|1
A
W first address the district court’s dismssal of M.
McNeil’s clai munder Article 21.21-3 of the Texas | nsurance Code:?

Art. 21.21- 3. Di scrimnation  Agai nst Handi capped
Pr ohi bi t ed

An insurer who delivers or issues for delivery or renews
any insurance in this state nay not refuse to insure,
refuse to continue to insure, limt the anmpunt, extent,
or kind of coverage available to an individual, or charge
an individual a different rate for the sanme coverage
sol ely because of handicap or partial handicap, except
where the refusal, limtation, or rate differential is
based on sound actuarial principles or is related to
actual or reasonably anticipated experience.

(Enphasi s added). The district court first concl uded that AlDS was

not a “handicap” for purposes of this statute. The court

Thi s provision was repealed in 1993 and was repl aced by Tex.
Ins. Code Ann. art. 21.21-6 (Vernon Supp. 1977). When enacti ng
Article 21.21-6, the Texas legislature provided that “[t]his Act
takes effect Septenber 1, 1995, and applies only to an insurance
policy or an evidence of coverage that is delivered, issued for
delivery, or renewed on or after January 1, 1996. A policy or
evi dence of coverage that is delivered, issued for delivery, or
renewed before January 1, 1996 is governed by the lawas it existed
i mredi ately before the effective date of this Act, and that lawis
continued in effect for that purpose.” Id. (Hi storical and
Statutory Notes). Because Dr. McNeil obtained his coverage before
January 1, 1996, Article 21.21-3 provides the basis for his claim

We al so note that because the district court dismssed this
particul ar cause of action, it did not rule on whether ERI SA
preenpted this claim Qur subsequent discussion of ERISA
preenption, therefore, does not involve Article 21.21-3.



acknow edged that although the statute did not define “handicap,”
t he Texas Conm ssion on Human Rights Act (“TCHRA’) did,2 and the
two statutes were sim |l ar enough to warrant reliance on the TCHRA' s
definition. The district court then cited our holding in Hlton v.

Sout hwestern Bell Tel ephone Co., 936 F.2d 823, 828 (5th Cr. 1991),

for the proposition that AIDS was not a handi cap under the TCHRA
and thus not a handi cap under Article 21.21-3. The court went on
to explain that Tine’s actions did not constitute “discrimnation”
under Article 21.21-3 because Tine inserted the AIDSlimtation in
all its policies regardless of whether the insured had AIDS. For
these reasons, the district court dismssed this portion of M.
McNeil’s conplaint for failure to state a claim

Qur analysis of this Texas law begins wth statutory
construction, a process we approach as a Texas court would.

CGeneral Electric Capital Corp. v. Southeastern Health Care, Inc.,

950 F.2d 944, 950 (5th Gr. 1991). |In Texas, the cardinal rule of
statutory constructionis to ascertain the “legislature’s intent,”

and to give effect to that intent. Uni on Bankers Ins. Co. V.

Shelton, 889 S.W2d 278, 280 (Tex. 1994). The duty of the court is

2See Tex.Rev.Civ.Stat.Ann. art. 5221k § 2.01(7)(B) (Vernon
1987) (repeal ed 1993) (defining “handicap” as “a condition either
mental or physical that includes nental retardation, hardness of
hearing, deafness, speech inpairnment, visual handicap, being
crippled, or any other health inpairnment that requires special
anbul atory devices or services.”).



to construe a statute as witten and ascertain the legislature’'s

intent fromthe | anguage of the act. Mrrison v. Chan, 699 S. W2d

205, 208 (Tex. 1985).

I n condensed form and for purposes of the case before us, we
read this statute as follows: An insurer who issues a policy may
not limt the anount or extent of coverage to an individual solely
because of handi cap.® This reading | eaves us with these questi ons.
First, is AIDS a handicap for purposes of this statute, and,
second, if AIDS is a handicap, did Tine, the insurer, limt the
anount or extent of the policy' s coverage to the individual, Dr.
McNei |, because of handi cap?

We touch on the first question only briefly because the | ack
of clarity in Texas |aw nmakes us reluctant to say whether AIDS
constitutes a handi cap under the law of that state. The statute
itself does not define the term“handi cap,” and there are no Texas
adm ni strative regul ations we confortably can rely on. W do note
that the district court’s analysis is not irrefutable. If we are
to read and consi der various statutes of a conmon purpose toget her,

Calvert v. Fort Wrth National Bank, 356 S.W2d 918, 921 (Tex.

1962); Cadle Co. v. Butler, 951 S.W2d 901, 907 (Tex. App. 1997),

W have omitted the possible defense, an actuarial basis or
past experience, fromthis refornulation of the provision because
Ti me has apparently conceded that it has no such defense in this
case.



we cannot stop, as the district court did, with the TCHRA
Adm ni strative regul ations interpreting Articles 21.20 and 21. 21 do
suggest that AIDS is a handi cap and nust al so be considered.* For
t he sake of this appeal only, however, we will assune that AIDS is
a handi cap for purposes of Article 21.21-3.

Even so, Tinme did not violate Article 21.21-3, either at the
time that it issued the policy or when it refused to pay nore than
$10, 000 in health care costs.

We begin with the i ssuance of the policy to Dr. McNeil. It is
true that the policy limted its coverage for AIDS to $10,000
during the first two years of the policy. The statute, however,
focuses on the conduct of the insurer. The phrase “because of
handi cap” indicates that the insurer nust know that the applicant
is handicapped and that the insurer |imts coverage to that

i ndi vidual for that reason.® Dr. MNeil was not handi capped when

“The Texas Board of I|nsurance pronul gated these regul ations
pursuant to Article 21.21 § 13(a). But the applicability of the
Board’'s regul ations was statutorily limted to interpretations of
Articles 21.20 and 21. 21, which are different articles than Article
21.21-3. See Tex.Rev.C v.Stat.Ann. art. 2226 (treating 21.21 and
21.21-2 as separate articles); Vail v. Texas Farm Bureau Mitua
Ins. Co., 754 S.W2d 129, 134 (Tex. 1988)(sane).

¢ cannot read “limt the anmount or extent of coverage
because of handicap” as “limt the anobunt or extent of coverage for
handi cap.” First, “because of” and “for” clearly have different
meani ngs. Second, that interpretation would raise vexatious
questions for courts whenever they faced any limtation in a
policy. Such a construction would require insurers to have an

actuarial basis or past experience in support of every limtation



Time issued this policy to him or, at the |east, Tine did not know
that he was. Thus, the limtation by the insurer could not have
been “because of handicap.”

But even if Time had known this when it sold Dr. MNeil the
policy, we do not believe it would change our result. The statute
specifies that the insurer may not |imt the anmount or extent of
coverage available “to an individual.” In short, the statute
prevents an insurer from discrimnating against an individual
appl i cant because of handicap. Tinme offered this general policy
W t hout distinguishing between individual applicants based on
whet her they had AIDS. As long as Tine offered Dr. McNeil the sane
policy it offered everyone else, Tine has not violated Article
21.21-3, even assumng it knew that he had Al DS.

After Dr. McNeil was diagnosed with AIDS, Tinme refused to pay
for anything above the $10,000 limt. But this refusal does not
mean that the insurer limted the anount of coverage avail able
sol el y because of handi cap. Under the policy, $10,000 was all that
was avail able for AIDS; the insurer sinply applied the terns of the

policy. The insurance policy itself controlled and determ ned the

on coverage for anything that could be construed as a handi cap.
Had the |egislature intended such a drastic change in the |ega
requi renents on the way insurers do business, we assune that it
woul d have made that intent clearer.



benefits.® But under the plain |anguage of the statute, the
violation nust be commtted by the insurer, not by a termof the
policy. W thus conclude that Tine did not violate Article
21.21-3, that is, limt the anobunt of coverage solely because of
handi cap, because it was nerely applying a termof the policy.

W think this result, closely tied as it is to the actua
words in Article 21.21-3, best accords with the legislature’s
intent. The title of Article 21.21-3 refers to “discrimnation.”
But there was no discrimnation here. Tine offered Dr. McNeil the
sane policy on the sane terns that it offered everyone el se. | t
did not treat himdifferently because he was handi capped, which is
what we wunderstand “discrimnation” to nmean. We concl ude,

therefore, that Tinme’s policy did not violate Article 21.21-3.

5Thi s policy specified:

Covered Charges Incurred for treatnent of AIDS, AlIDS
Rel at ed Conpl ex (ARC), Human | nmunodefi ci ency Virus (H V)

associated diseases and related inmunodeficiency
di sorders as foll ows:
a. Benefits will not be paid for Covered Charges

Incurred during the first 12-nonth period after the
Covered Person’s Effective Date;

b. The maxi mrum anount W wi ||l pay for Covered Charges
I ncurred during the second 12-nonth period after
the Covered Person’'s Effective Date is limted to

$10, 000; and
C. Thereafter, benefits will be paid on the sane basis
as any other illness.

10



B
M. MNeil also charged Tine with violation of Article 21.21,
specifically, 8 4(7)(b), in his summary judgnment notion. Although
the district court failed to address this claim we will resolve it

on appeal for the sake of efficiency, rather than remanding. See

NL Industries, Inc. v. GHR Energy Corp., 940 F.2d 957, 967 (5th
Cr. 1991)(review ng claimnot addressed in district court because
it would “undoubtedly reappear follow ng remand”).

It is quickly apparent that M. MNeil does not have a claim
under this provision either. Article 21.21 §8 1(a) prohibits al
unfair and deceptive practices and acts by insurers. Subsequent
sections of that article then define what constitutes such an act
or practice. In 1994, Article 21.21 8 4(7)(b)’ defined “unfair
di scrimnation” as:

Maki ng or permtting any unfair discrimnation between

i ndi viduals of the sane class and of essentially the sane

hazard in the anount of premum policy fees, or rates

charged for any policy or contract of accident or health
insurance or in the benefits payable thereunder, or in

any of the terns or conditions of such contract, or in
any ot her manner whatever.

(Enphasi s added). M. MNeil does not attenpt to define the cl ass
to which his son belonged at the tine the insurer issued the

policy. He has not alleged that other individuals of any defined

This provision was repealed in 1995. See Acts 1995, 74th
Leg., ch. 414 § 11, eff. Sept. 1, 1995.

11



cl ass were charged rates or provided benefits different fromthose
charged and provided to Dr. MNeil. I ndeed, he does not even
mention ot her insureds or potential insureds. Thus, M. MNeil has
failed to state a claimunder this section of Article 21.21.
1]
A

We next turnto M. McNeil’s claimthat Tinme’s policy violated
Title I'll of the ADA. The relevant portion of Title Il reads:

No i ndi vi dual shall be discrim nated agai nst on the basis

of disability in the full and equal enjoynent of the

goods, services, facilities, privileges, advantages, or

accommodati ons of any place of public accommodati on by

any person who owns, |eases (or |eases to), or operates

a place of public accommodati on.
42 U.S.C. § 12182. The district court construed this statute to
prohibit Ilimtations on physical access to places of public
accommodati on, and di sm ssed the claimon sunmary j udgnent because
M. MNeil had not been deni ed physical access to such a pl ace.

On appeal, M. MNeil argues that any limtation on enjoynent
of the goods and services of a place of public acconmodation
violates the statute. He urges us to read the statute expansively
in the light of the purpose of the statute and admnistrative
regul ations interpreting it. Tinme, on the other hand, pushes for
a narrower readi ng based on Congress’ deference to state insurance

| aw and on the inpact of a broad readi ng on the i nsurance i ndustry.

Specifically, Tinme proposes that the statute nerely regulates

12



access to--not the content of--goods and services. Time also
argues that its policy is not discrimnatory under the statute.
Both parties acknow edge, as they nust, that AIDS is a “handi cap”

for Title Ill purposes. See Bragdon v. Abbott, 524 U S. 624, 188

S.C. 2196, 2204, 1141 L.Ed.2d 540 (1998).
B

W read the statute to say: No owner, operator, |essee, or
| essor of a place of public accomobdation shall discrimnate
agai nst an individual by denying himor her, because of handi cap,
the full and equal enjoynent of the goods and services that the
pl ace of public accommodation offers. W think, therefore, that
the question to answer in determning the scope of Title IIl in
this case i s concise: What does it nean to be di scrim nated agai nst
in the full and equal enjoynent of the goods and services of a
pl ace of public accommpdati on? W believe that Title IIl prohibits
the owner, operator, |essee, or lessor from denying the disabled
access to, or interfering with their enjoynent of, the goods and
services of a place of public accommobdation. Title Ill does not,
however, regulate the content of goods and services that are
offered. W reach this conclusion based on the |anguage in the

statute and on a practical application of that |anguage.?

8Because we reach our concl usion based on the plain | anguage
of the statute, we need not consider the adm nistrative regul ati ons
interpreting the ADA. Any attenpt to rely on those regul ations,

13



To be sure, we think that the plain |anguage of the statute
denonstrates that a business is not required to alter or nodify the
goods or services it offers to satisfy Title II1l1.° The prohibition
of the statute is directed against owners, etc., of places of
public accommobdati on. It prohibits them from discrimnating
agai nst the disabled. The discrimnation prohibited is that the

owner, etc., may not deny the disabled the full and equal enjoynent

of the business’s goods and services. Practically speaking, how
can an owner, etc., deny the full and equal enjoynent of the goods
or services that he offers? By denying access to, or otherw se

interfering with, the use of the goods or services that the

nmoreover, would be fruitless because they are internally
contradictory on this specific issue. Conpare DQJ Techni cal
Assi stance Mnual, 8 111-3.11000, reprinted in Anericans wth
Disabilities Act Manual (BNA) at 90: 0917 (interpreting Titlelll to
regul ate the content of insurance policies); with 28 CF. R pt. 36,
app. B, at 640 (1997)(limting Title Ill to access, not the makeup
of goods and services offered).

M. MNeil contends that our reading renders other portions
of Title |1l superfluous, including 88 12182(b)(1)(A) (i)-(iii),
12182(b) (2) (A (ii), and 12188(a)(2). W disagree. The provisions
in 88 12182(b) (1) (A (i)-(iii) concerning the opportunity to benefit
fromor to participate in a good or service do not inply that the
goods or services nust be nodified to ensure that opportunity or
benefit. Rat her, this section only refers to inpedinents that
stand in the way of a person’s ability to enjoy that good or
service in the formthat the establishnment normally provides it.
Simlarly, in 8 12182(b)(2)(A(ii), eligibility criteria have
nothing to do with the content of a good or service, only to non-
physi cal access to those goods and services. Finally,
8§ 12188(a)(2) concerns nodification of policies by a place of
public accommodati on, not the nodification of insurance policies.

14



busi ness offers. The goods and services that the business offers
exist a priori and independently fromany discrimnation. Stated
differently, the goods and services referred to in the statute are
sinply those that the business normally offers.?°

We acknow edge that it is literally possible, though strained,
to construe “full and equal enjoynent” to suggest that the disabled
must be able to enjoy every good and service offered to the sane
and identical extent as those who are not disabled. Construed in
this manner, the statute would regulate the content and type of
goods and servi ces. That woul d be necessary to ensure that the
di sabl ed’ s enj oynent of goods and services offered by the place of

publ i ¢ accommodati on woul d be no | ess than, or different from that

M. MNeil has argued that Title IIl regulates the content
of goods and services based on the safe harbor provision for the
i nsurance industry. See 42 U S. C. 8§ 12201(c). That provision
prohibits wus from construing Title 1Il to regulate the way
i nsurance conpani es underwite, classify, or adm nister risks when
the conpani es do so consistently with state aw. According to M.
McNeil, this provision that excludes regul ation of the content of
such policies denonstrates that Title Il otherw se applies to the
content of insurance policies. W cannot agree, however, that the
exi stence of the “safe harbor” counsels a construction different
fromthe one we reach. W would then have to read Title IIl as
regul ating the content of all goods and services, which would | ead
to the absurd results that we discuss in the main body of our
deci si on. The presence of this provision nerely suggests that
insurers saw the potential for the construction that M. MNei
proposes and obt ai ned special wording from Congress that partially
exenpted them Moreover, it would be oxynoronic to interpret the
“safe harbor” for the insurance industry as ensuring nore
regul ation of that sanme industry.

15



of the non-disabled. But such a reading is plainly unrealistic,
and surely unintended, because it nmakes an unattai nabl e demand.

The unvarni shed and sober truth is that in many, if not nost,
cases, the disabled sinply will not have the capacity or ability to
enjoy the goods and services of an establishnment “fully” and
“equal |y’ conpared to the non-di sabl ed. The blind may surely enjoy
attending a novie or even a tennis nmatch. But it seens
i ndi sputable that the blind will not fully and equally enjoy the
“good” or “service” of those places of public accombdati on when
visual elenents of that experience are, by circunstance, denied
them Simlarly, the deaf sonetines enjoy synphoni es because they
can sense the vibrations of the nusic. But their enjoynent cannot
be full or equal conpared to one with hearing, because they are not
privy to the full range of sounds that one with hearing is. It is
a fl awed and unreasonabl e construction of any statute toread it in
a manner that demands the inpossible.

Furthernore, were we to try to construe the statute in this
manner, its application would force inpracticable results. |f the
blind nust be able to enjoy all goods and services to the sane
extent as the sighted, bookstores would be forced to limt the
sel ection of books they carried because they would need to stock
braille versions of every book. Shoe stores would reduce the

styles available to their general custoners, because they would

16



need to offer special shoes for people wth disabling foot

deformties in every style sold to the non-disabl ed. Sporting
goods stores mght have to close altogether. Rest aurants woul d
have to |imt their mnenus to avoid discrimnating against

di abetics. After all, to offer food to the public that a diabetic
could not eat would, inthe literal words of the statute, deny the
di abetic the full and equal enjoynent of the goods of the
restaurant conpared to those with no limtation on their diets.
By citing such exanples, we do not nean to make the statute
sound ridiculous. W do this to illustrate that the |anguage of
the statute can only reasonably be interpreted to have sone
practical, commopn sense boundaries. And if we construe Title |1
to regul ate the content of goods and services, there seemto be no
statutory boundari es. Based on the |anguage of the statute, we
sinply see no non-arbitrary way to distinguish regulating the
content of sone goods fromregulating the content of all goods.
In sum we read Title Ill to prohibit an owner, etc., of a
pl ace of public accommodati on from denying the di sabl ed access to
the good or service and frominterfering with the disabl eds’ ful
and equal enjoynent of the goods and services offered. But the
owner, etc., need not nodify or alter the goods and services that

it offers in order to avoid violating Title |11

17



We believe our construction gives Title Ill a broad sweep
W t hout overreachi ng congressional intent and with due regard to
the practicalities of applying this nutable statute.?!! Thi s
construction assures that the di sabl ed have access to all goods and
services offered by the business and the opportunity to use and
enj oy that good or service without interference by the owner, etc.
Qur opinion nerely declines to dictate to every business in the
country what types of goods and services nust be offered.

We note that our construction accords wth those given the
statute by nost of our sister circuits that have considered the
question. The Third and Sixth Crcuits thought that limting Title
1l to access as opposed to content was too obvious to warrant
addi tional analysis.! The Seventh Circuit also reached the sane
conclusion, albeit after a nore detailed explanation of the

practical difficulties of inplenenting a contrary reading.*® On the

142 U . S.C. 8§ 12101(b), from Title Il1l, reads: “It is the
purpose of this chapter . . . to invoke the sweep of congressional
authority . . . in order to address the nmmjor areas of

di scrimnation faced day-to-day by people with disabilities.”

12See Ford v. Schering-Pl ough Corp., 145 F. 3d 601, 613 (3d Gir
1998) (i nsurance policy limting coverage for nental disabilities
did not violate Title Ill); Parker v. Metropolitan Life Ins. Co.,
121 F. 3d 1006, 1012 (6th G r. 1997)(concluding that Title Ill does
not regul ate the content of goods and services).

13See Doe v. Miutual of Omaha Ins. Co., 179 F.3d 557, 559-63
(7th CGr. 1999), cert. denied, 120 S. C. 845 (2000)(insurance
policy with cap on AIDS coverage did not violate Title I11).

18



ot her hand, the Second Circuit read Title IIl to regul ate content
as well as access,'* a reading that we ultimately find unpersuasive
for the reasons noted above.
C

It follows fromour construction of the statute that Tine has
not violated Title Ill by offering a policy that limts the anount
of coverage for AIDS to $10,000 over the first two years of the
policy. The “good” in this case is the insurance policy that Tine
offered to the nenbers of the Texas Optonetric Association. To
establish a Title |1l violation, M. MNeil is required to
denonstrate that Tinme denied his son access to that good or
interfered with his son’s enjoynent of it. M. MNeil concedes
that Time offered the policy to his son on the sane terns as it
offered the policy to other nenbers of the association; that is,
hi s son had non-discrimnatory access to the good. M. MNeil has

not alleged that Tine interfered with his son’s ability to enjoy

“See Pallozzi v. Allstate Life Ins. Co., 1999 W. 1079973 at
*3-6 (2d Cir. 1999)(refusal to sell life insurance to one with a
mental disorder violated Title [11).

The Second Circuit reasoned that the content of goods and
services would need to be altered to allow the disabled the
opportunity to fully and equally enjoy those goods and services
along with the non-disabled. As already noted, we think such ful

and equal enjoynent is neither possible nor practicable. I n
addition, the court relied on the presence of the “safe harbor”
provision in Title I'll for insurers. W address this argunent in

footnote 11, supra.
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that policy as it was witten and offered to the non-disabled
public. 1t Instead, M. MNeil's Title IIl challenge is to a
particul ar provision of the policy--the AIDSIimtation. Heis, in
effect, challenging the content of the good that Tinme offered
Because Title Il does not reach so far as to regul ate the content
of goods and services, and because it is undisputed this limtation
for AIDS is part of the content of the good that Tine offered, M.
MNeil’s Title I'll claimnust fail.

We therefore affirm the district court’s dismssal of M.
McNeil’'s Title Ill claim

|V

The district court held that ERI SA preenpted M. MNeil’s
remai ning state law clainms and dismssed them |In doing so, the
court first determned that Time’'s policy constituted an ERISA
plan, and that the state law clains did not fall wthin ERI SA s
safe harbor for the operation of laws regulating insurance. M.
McNeil takes issue with each of these determ nations on appeal .

It is well established that state law clains are preenpted if
they “relate to” an ERI SA plan. ERI SA's preenption clause states

that ERI SA “shall supersede any and all State | aws insofar as they

18Al t hough M. McNeil may argue that his son was deni ed access
to a service when Tine failed to pay the clainms beyond $10, 000,
thisis still an attack on the content of the good. The policy did
not provide for paynment of clains beyond $10, 000, so their paynent
was not a service that Dr. McNeil was entitled to.
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may now or hereafter relate to any enployer benefit plan.” 29
U S. C 8 1144(a) (expressly excepting two situations not applicable
here).

In reviewing the district court’s decision, we nust nmake two
separate determnations. First, we need to establish that Tine’'s
i nsurance policy constituted an ERISA plan. This is an issue of

fact that we review for clear error. Zavora v. Paul Revere Life

Ins. Co., 145 F.3d 1118, 1120 (9th Cr. 1998); Bel anger v. Wnan-

Gordon Co., 71 F.3d 451, 454 (1st Gr. 1995). Second, if there is
such a plan, we nust establish that ERI SA does preenpt M. MNeil’s
state lawclains. This is an issue of |awthat we revi ew de novo.

Robin v. Metropolitan Life Insurance Co., 147 F.3d 440, 444 (5th

Cir. 1998).
A

Under ERI SA, an “enpl oyee wel fare benefit plan” is defined, in
part, as “any plan, fund, or program . . . established or
mai nt ai ned by an enployer . . . for the purpose of providing for
its participants or their beneficiaries, through the purchase of
i nsurance or otherw se, (A) nedical, surgical, or hospital care or
benefits.” 29 U . S.C. § 1002(1). To determ ne whether a particul ar
plan qualifies as an ERISA plan, we ask whether the plan (1)
exists; (2) falls within the safe harbor exclusion established by

the Departnent of Labor; and (3) neets the ERI SA requirenent of
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establi shnent or nai ntenance by an enployer for the purpose of

benefitting the plan participants. Meredith v. Tine Ins. Co., 980

F.2d 352, 355 (5th Gr. 1993).
(1)

W agree with the district court that a plan existed. The
district court held that a reasonable person could ascertain the
i ntended benefits, beneficiaries, source of financing, and
procedures for receiving benefits. See id. (setting out the rule
for determning the existence of a plan). This information was
clearly available in the brochures Dr. MNeil received.

The plan that existed, noreover, was a single plan covering
both Ms. Jay and Dr. McNeil. Before either obtained coverage, Dr.
McNeil filled out an enployer application. Then, both he and M.
Jay sent in their individual enployee enrollnent forns. The
partnership then paid the first premumfor both of them After
that, premumbills were sent to the partnership and referred to
both Ms. Jay and Dr. McNeil. All these factors indicate that the
pl an, at |east as established, included Dr. McNeil. Any concerns
we have about the fact that Dr. McNeil usually paid his own prem um
are not enough to overcone the deference due the district court

concerning an i ssue of fact such as this one. The court held that
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there was a single plan that included both Ms. Jay and Dr. MNeil,
and we cannot say that determ nation was clear error.?'’
(2)

To qualify as an ERI SA plan, the plan cannot fall within the
Departnent of Labor’s “safe harbor” exclusion. ERI SA's § 505
granted the Secretary of Labor the authority to pronulgate
regul ations for inplenmentation of ERISA, 29 U S.C. § 1135,18 and t he
Secretary has created an exenption for certain group or group-type
i nsurance prograns from the scope of ERISA 29 CFR

§ 2510.3-1(j)(1999).' We have adopted this “safe harbor” for

Yt is true that a plan in which the only participants are the
owners or partners does not constitute an ERI SA benefit plan.
Meredith v. Time Ins. Co., 980 F.2d 352, 357-58 (5th G r. 1993).
But that is not the case here, because the plan covered both Dr.
McNeil and Ms. Jay. See Vega v. Nat. Life Ins. Services, Inc., 188
F.3d 287, 291 (5th GCr. 1999)(en banc)(plan covering owners and
enpl oyees constituted ERI SA plan); Peterson v. Anerican Life &
Health Ins. Co., 48 F.3d 404, 408 (9th Cr. 1995)(the invol venent
of at | east one enployee is sufficient to establish the existence
of an ERI SA pl an).

829 U.S.C. § 1135 reads:

Subj ect to subchapter Il of this chapter and section 1029
of this title, the Secretary may prescribe such
regul ati ons as he finds necessary or appropriate to carry
out the provisions of this subchapter. Anmong ot her
t hi ngs, such regul ati ons may defi ne accounting, technical
and trade terns used in such provisions; may prescribe
forns; and may provide for the keeping of books and
records, and for the inspection of such books and records
(subject to section 1134(a) and (b) of this title).

1929 C.F.R § 2510.3-1(j) reads:
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certain types of clainms, and have held that an i nsurance policy is
not governed by ERISA if (1) the enployer does not contribute to
the plan; (2) participation is voluntary; (3) the enployer’s role
is limted to collecting premuns and remtting them to the
insurer; and (4) the enployer received no profit from the plan
Meredith, 980 F.2d at 355. The plan nust neet all four criteriato
be exenpt. 1d.

Tinme’s plan does not fall within the ERI SA safe harbor. As
the district court noted, the evidence clearly establishes that the

partnership contributed to the plan. Though the partnership’s

(j) Certain group or group-type i nsurance prograns. For
purposes of Title |I of the Act and this chapter, the
terns "enpl oyee wel fare benefit plan" and "wel fare pl an"
shal | not include a group or group-type i nsurance program
offered by an insurer to enployees or nenbers of an
enpl oyee organi zati on, under which

(1) No contributions are made by an enpl oyer

or enpl oyee organi zati on;

(2) Participationin the programis conpletely

voluntary for enpl oyees or nenbers;

(3) The sole functions of the enployer or

enpl oyee organization with respect to the

programare, w thout endorsing the program to

permt the insurer to publicize the programto

enpl oyees or nenbers, to collect premuns

t hrough payroll deductions or dues checkoffs

and to remt themto the insurer; and

(4) The enployer or enployee organization

receives no consideration in the formof cash

or otherwise in connection with the program

ot her than reasonabl e conpensati on, excluding

any profit, for admnistrative services

actually rendered in connection wth payrol

deductions or dues checkoffs.
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contributions were for Ms. Jay, not Dr. MNeil, all the docunents
filed with Time indicated that the two were nenbers of the sane
pl an.

(3)

Finally, the plan net the requirenents of 29 U . S.C. § 1002(1).
First, the single plan was established by the partnership. Dr.
McNeil filed an enpl oyer application for the partnership and si gned
a docunent purporting to bind the partnership. |In addition, the
partnership paid the initial prem umestablishing the policy. The
bills that Tine sent to the partnership, as opposed to each
i ndi vi dual support this conclusion that the partnership
established a single plan. The partnership also maintained that
plan by paying Ms. Jay’'s premuns throughout the life of the
partnership. Second, the purpose of the plan was to provide the
participants, Ms. Jay and Dr. McNeil, with nedical care.

M. MNeil raises one other argunent for the proposition that
this plan did not constitute an ERI SA plan. He contends that the
partnership’ s involvenent ininterstate comerce was not sufficient
toinplicate ERI SA under 29 U.S.C. § 1003(a)(1). W cannot agree.
M. MNeil concedes that the partnership purchased gl asses from
other states that were then shipped to the office in Texas.
Mor eover, because Tine was not in Texas, even setting up the

i nsurance policy constituted interstate commerce. There is no
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doubt, therefore, that the partnership was involved in interstate
commerce, and the extent of that involvenent, at |east for ER SA
purposes, is not a matter of degree.
B

ERI SA's preenption of state lawclains is extensive. W have
held that 8 1144(a) preenpts a state law claim if that claim
addresses an area of exclusive federal concern, such as the right
to receive benefits under the terns of an ERI SA plan, and if that
claimdirectly affects the relationship between traditional ERISA

entities. Dial v. NFL Player Supplenental D sability Plan, 174

F.3d 606, 611 (5th Gr. 1999).%

M. MNeil makes the following state common | aw cl ains that
have not been addressed on the nerits: breach of contract, breach
of the duty of good faith and fair dealing, negl i gent
m srepresentati on, common | aw di scri m nation, waiver, estoppel and

ratification. He also argues that various provisions of the Texas

20W& disagree with M. MNeil’s argunent that our inquiry on
this issue has been fundanentally altered by the Suprene Court’s
decision in New York State Conference of Blue Cross & Blue Shield
Plans v. Travelers Insurance Co., 514 U. S. 645, 115 S. C. 1671, 131
L. Ed. 2d 695 (1995). The nethod of analysis we use today was wel |
established before that decision, and it continues to be used
t oday. Conpare Weaver v. Enployers Underwiters, Inc., 13 F.3d
172, 176 (5th G r. 1994)(before Travelers); Menorial Hosp. System
V. Northbrook Life Ins. Co., 904 F.2d 236, 245 (5th GCr
1990) (sane); with Cypress Fairbanks Medical Center Inc. v. Pan-
Anerican Life Ins. Co., 110 F.3d 280, 283 (5th Gr. 1997)(post-
Travelers); Smth v. Texas Children’s Hospital, 84 F.3d 152, 155
(5th Gr. 1996)(sane).
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| nsurance Code requiring sound actuarial principles have been
incorporated into state contract law and tort |aw (under the duty
of good faith and fair dealing) when insurance is involved.?

W hold that all of these clains are preenpted by ERI SA. 22
Each cl aim addresses M. MNeil’s right to receive benefits under
the terms of an ERI SA pl an. Mbreover, these clains directly affect
the relationship between Dr. McNeil’s estate and Tinme. A finding
for either party will affect the obligations owed to the other
under the provisions of the plan. For these reasons, we hold that
the district court’s determnation of ERI SA preenption over the
state clainms was correct.?

There is one exception to ERI SA preenption, but it does not
apply in this case. M. MNeil argues that the |laws on which he
bases his clains fall within ERISA's “savings clause,” 29 US.C

8§ 1144(b)(2) (A). That provision states: “Except as provided in

2IM. McNeil also cites to 26 T.A C. 8§ 26.20(e), 26 T.A C 8§
26.27, and 28 T. A C. §8 21.702, but these are agency regul ati ons and
do not provide the foundation for a claim

22Because we have federal diversity and federal question
jurisdiction, we do not consider the question of conplete
preenption. See McCOelland v. Gonwaldt, 155 F.3d 507 (5th Gr.
1998) .

2M. MNeil’'s contentions concerning the incorporation of
Texas i nsurance | aw s requi renent of sound actuarial principles are
i nherently part of these state law clains. Wile that requirenent
m ght affect resolution of those cl ains because of incorporation,
that does not alter the nature of those clains, and therefore our
determ nati on concerning preenption
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subpar agraph (B), nothing in this subchapter shall be construed to
exenpt or relieve any person from any law of any State which
regul ates i nsurance, banking, or securities.” 1d. Alawregul ates
i nsurance when: (1) it is specifically directed at the insurance
industry; (2) it transfers or spreads policyholder risk; and (3) it
affects an integral part of the policy relationship between insurer

and insured. Gahn v. Allstate Life Ins., 926 F.2d 1449, 1453 (5th

Cr. 1991). Unfortunately for M. MNeil, none of the remaining
state law clains satisfies these requirenents. Thus, these state
laws do not fall within the savings cl ause.
\Y
For the reasons stated herein, the district court’s decision
is, in all respects,

AFFI RMED
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