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Avondal e Industries, 1Inc., a shipbuilding conpany,
engaged in a short but hotly-contested union representation
election with the New Ol eans Metal Trades Council, AFL-CI O (“the
Union”), which was vying for a bargaining unit of approxinmtely
4,000 enpl oyees. The issue that is determ native on appeal is
whether the National Labor Relations Board enforced voter
identification procedures that sufficiently protectedtheintegrity
of the election. Under the circunstances presented here -- a very
|arge work force, the NLRB' s foreknowl edge that a substanti al

nunber of the votes would be chall enged, observers unable to be



personal |y acquainted with the voters, nmultiple voting zones, an 11
1/ 2-hour election day without rigid controls over enpl oyee access
tothe polls, serious allegations of inproper canpaign tactics, and
a close result -- we conclude that the voting identification
procedures were fatally flawed. The NLRB s bargai ni ng order may
not be enforced, and a new el ection nust be conduct ed.

.  FACTUAL AND PROCEDURAL HI STORY?

On May 11, 1993, the Union petitioned the NLRB for a
representation election at Avondal e. Foll ow ng a representation
heari ng, Avondal e and t he Uni on execut ed a consent agreenent for an
expedited election to be held on June 25, 1993 -- sixteen days
after the agreenent was consunmat ed.

Two weeks before the election, Avondale supplied the
Union with an Excelsior? list of eligible voters. The Excelsior
[ist included the | ast name, first initial, and hone address of the
eligible enpl oyees. Although the Union requested a nore detailed

Excel sior list containing the first name and enpl oyee nunber of the

! On appeal, Avondal e has chal | enged several procedural aspects of the
representation election including the NLRB' s certification of the bargaining
unit, the challenge ballot process enployed during the el ection, and the Union’s
allegedly racially discrimnatory use of challenges. Avondale also asserted
several due process clains regarding the post-election hearing. Because we
decide this case on the issue of voter identification, a conplete discussion of
the other issues underlying the appeal is unnecessary.

2 Excel sior Underwear, 156 N.L.R B. 1236, 1239-40 (1966) (requiring
enpl oyer to turn over list of the nanes and addresses of all eligible voters in
certification election). The Excelsior list provided by Avondale |isted al

eligible voters, including a group of enployees whose unit status was not yet
determned -- the Not On List (“NCL") enpl oyees.
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eligible voters, Avondale initially refused to provide the
information.? On the eve of the election, however, Avondale
revised its position and offered to pl ace enpl oyees’ first nane and
enpl oyee nunber on the identification lists to be used during
actual balloting. The Union rejected this offer.

El ecti oneering was contentious and bitter. Mor eover,
because the conpany and union could not agree on the size and
conposition of the bargaining unit, the NLRB was aware that
hundreds of NOL enpl oyees would have to cast chall enged ball ots.
As the el ection approached, the Union threatened to issue up to
1,000 challenges. Particularly troubling are all egations that the
Uni on nade racial appeals to win votes.

The el ection was held at Avondal e as schedul ed. Polling
was conducted at five voting zones dispersed within the sprawing
industrial facility. Each of the zones was nmanned by three NLRB
officials and four el ection observers -- two fromAvondal e, and two
fromthe Union. Two |ists of enployees were furnished. A “Master
Voting List” enunerated all enployees (except the NOL enpl oyees)

eligible to vote in the election, identifying them by their | ast

name, first and mddle initial, and address. The “Zone Voting
8 When created, the Excelsior |ist provided by Avondal e conplied with
controlling NLRB precedent. In 1994, the NLRB revised the Excelsior Iist

requirenents. Now, an enployer is required to furnish the full nane of all
eligible enployees. See North Macon Health Care Facility, 315 N. L. R B. 359, 361
(1994) (finding an enployer’'s refusal to supply only the last name and first
initial of eligible enployees constituted objectionable conduct).
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Li st” enpl oyees broke down the Master List to identify enpl oyees
who were assigned to vote in a particul ar zone.

Supervi sors escorted nost enployees to the voting zones
during regular work tines. Wen an enpl oyee presented hinself to
vote, the enployee identified hinself by nane at the check-in
t abl e. If the enployee could not be identified by nane, the
observers were advi sed to ask the enpl oyee’ s address or to identify
him by his identification badge. Avondal e, a defense industry
contractor, enhanced plant security with enployee identification
badges that contain the enployee’ s first nane and enpl oyee nunber
and a t hunbnai |l - si ze phot ograph. Wen the enpl oyee’ s nane appear ed
on the Zone Voting List, the list was marked and the enployee
allowed to vote. |If the enployee could not be identified, or was
chal  enged by the Union “for cause,” or was an NOL enpl oyee, the
enpl oyee voted subject to challenge. Eventually, 850 challenges
were i ssued. G ven the 3,000 unchall enged voters, conplaints were
made agai nst approxi mately one out of every four voters.

Wiile initial results suggested a 600-vote margin of
victory for the Union, Avondal e’ s defense of the chall enged ball ots
was surprisingly successful. The NLRB hearing officer counted over

70%of the disputed, counted ballots for the enpl oyer, reducing the



Union’s victory margin to about 250 votes. A swing of 130 votes
woul d reverse the election results.*

Pertinent to this appeal, Avondale challenges the
integrity of the election in two ways. First, the conpany
conplains that NLRB refused to enforce any systemof routine voter
identification beyond voluntary self-identification. |In practical
effect, no one can be sure who voted in the representation
el ection. Second, the NLRB disabled Avondale’'s post-election
investigation of this issue, as it steadfastly w thheld copies of
t he marked voter |ist that woul d have reveal ed who voted, how often
they may have voted, and the status of challenged voters. After
Avondal e successfully prosecuted a Freedomof |Information Act case
up to this court to obtain the voter |lists, and then anal yzed the
lists, uncovering potentially suspicious voting involving hundreds
of ballots, NLRB refused to reopen the certification hearing and
summarily dismssed this part of Avondale's claim The NLRB,
acknow edging that no routine voter identification systemwas in

pl ace, responds that it wused “standard voter identification

4 The origi nal count was 1804 for the Union and 1263 for Avondale, with
850 chal I enged bal l ots. Five hundred fifteen chal |l enged votes were counted, with
Avondal e receiving 369 of these votes to 146 for the Union. See ibid. Fifty-
ni ne votes renai ned undet er m ned, which, under established Board precedent, are
assuned to be added to the lower total to determ ne whether the election can
stand. See, e.g., NLRB v. Pinkerton's, Inc., 621 F.2d 1322, 1329-30 (6th Cr.
1980); Byers Eng’g Corp., 324 N.L.R B. 125 (1997); Wl verine Dispatch, Inc., 321
NLRB 796 (1996). Accordingly, the final vote total was 1950 for the Union to
1691 (1632 plus the 59 undeterm ned voters) for Avondal e, for a gross difference
of 259.




procedures,” that Avondal e’ s argunents are exaggerated, no evi dence
of voter fraud exists, and the el ection should not be overturned on
specul ati on.
1. ANALYSIS
An order requiring an enployer to negotiate with a union
will be enforced if the NLRB' s decision to certify the union is

“reasonabl e and based on substantial evidence in the record.”

NLRB v. McCarty Farns, Inc., 24 F.3d 725, 728 (5th Cr. 1994). The

certification order’s enforceability depends, in turn, on the

validity of the underlying election. See id. (citing NLRB v. Hood

Furniture Mg. Co., 941 F.2d 325, 328 (5th Gr. 1991)). If the

union was not certified properly, this court may refuse to enforce
the unfair | abor practice order and renmand the proceedings to the

NLRB. See Denming Div., Crane Co., 225 NL.RB. 657, 657 n.3

(1976).
A representation election is presuned to be fair and

regul ar, unless proven otherw se. See NLRB v. Mattison Mach.

Wrks, 365 U. S. 123, 124, 81 S. . 434, 435 (1961). 1In overseeing
arepresentation election, the NLRB aspires to “an i deal atnosphere
in which a free choice nay be nade by enployees, protected from
interference by enployer, union, Board agent or other parties.”

Hone Town Foods, Inc. v. NLRB, 416 F.2d 392, 396 (5th Cr. 1969)

(citations omtted). Wile “laboratory conditions” represent the
ideal, “clinical asepsis is an unattainable goal in the real world
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of union organi zational efforts.” NLRB v. Sunter Plywod Corp.

535 F.2d 917, 920 (5th Cr. 1976). Thus, a review ng court nust
conpare the conduct of a challenged election to the |aboratory
condi tions paradigm recognizing the contam nating influence of

“the realities of industrial life.” Exeter 1-ALtd. Partnership v.

NLRB, 596 F.2d 1280, 1283 (5th Gr. 1979).

When examining the voter identification procedures
enployed in a representation election, this court does not sit to
determ ne “whet her opti mumpractices were foll owed, but whether on
all the facts the manner in which the election was held raises a

reasonabl e doubt as to its validity.” N.LRB v. ARA Servs., Inc.

717 F.2d 57, 68 (3d Cr. 1983); see also Polyners, lInc., 174

N. L. R B. 282, 282-83 (1969). Even under this deferential standard,

however, reasonable doubt neans “reasonable wuncertainty,” not
“di sbelief” or *“conclusive proof”. Allentown Mick Sales and
Service, Inc. v. NLRB, 522 U.S. 359, _ , 118 S. . 818, 823 &
n.2 (1998). Voter identification procedures appropriate for

representation elections in small units nmay be i nadequate when the

eligible voting pool becones very large. As the NLRB Casehandling

Manual suggests, “[Voters] may al so be asked for other identifying

information, as appropriate and as fornerly agreed on.” NLRB

Casehandling Mnual (Part Two), Representation Proceedings, 8

11322.1 (enphasis added) (“NLRB Casehandling Manual”)




Thus, in Monfort, Inc., 318 N. L. R B. 209, 209-10 (1995),

NLRB rej ect ed chal | enges to i ndividual s who cl ai ned t heir nanes had
been crossed off the voter lists before they arrived at the polls,
where enployee identification cards were wused to assist in
identification in a 1,500 enployee unit. Mrre on point with this

case, in Newport News Shipbuilding and Dry Dock Co., 239 NL.R B

82, 88 (1978), the election officials utilized the last four digits
of social security nunbers to identify voters in a 19,000 enpl oyee
unit. NLRB relied heavily on this nmethod of identification to
prove the overall accuracy of the election. As aresult, the Board
enphasi zed that limted deviations fromthe procedure -- whereby
observers asked “only” for voters’ nanes for a few mnutes at one
polling site when polling was very heavy -- could not prejudice the

overall election results. See id. NLRB described the Newport News

voting procedure as “certainly consistent with established Board
practices.” |d.

In the Avondal e el ection, by contrast, only the voter’s
name was required to permt an enployee to vote. There is no
dispute that this was the routine practice followed in the
el ection. During the post-election hearing, after Avondale had
i ntroduced vol um nous testinony on the practice, the NLRB hearing
officer entered an order precluding further simlar evidence as
“cunul ative or irrelevant.” NLRB justifies verbal self-
identification as its normand standard procedure, evidenced by the
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testi nony of Assistant Regional Director (“ARD’) Joseph Norton, the
NLRB s director for the Avondal e el ecti on:

[Not only in this election, but in any
el ection, we assune that when John steps up to
the table and he is asked his nanme and he
says, | amJohn Doe. And [el ection observers]
say, where do you live? And he says, | live
at 102 Smth Street, that this is the John Doe
that lives at 102 Smith Street. \What further

identification do you need. There is a
presunption, if you will, that [voters] are
not going to walk in to lie. Mor eover, in
this particular situation, [ vot er s] are

actually being controlled from the point of
where they worked to the voting area. Why
woul d [voters] not be telling the truth? Wy
would voters lie as to their nane and where

they live? (enphasis added).

Parenthetically, it nust be added that asking enployees to give
their addresses for identification purposes was not, contrary to
ARD Norton’s testinony, the routine procedure enployed in the
Avondal e el ecti on.

NLRB attenpts to deflect its responsibility to protect
the integrity of the ballot by noting that the Union and Avondal e
could not agree on a system of objective voter identification® and
by inplying that the ARD l|learned too l|ate the inadequacy of
enpl oyee badges for this purpose. NLRB al so charges the election

observers with dereliction for any deficiency in identification

5 Avondal e offered to provide full first and last nanes and cl ock
nunbers on the Mster and Zone Voting Lists the night before the election.
Unfortunately, the Union, retaliating for what it believed was inadequate
information on the Excelsior list, rejected Avondal e’s offer. At oral argunent
in this court, the Union offered no | ogical explanation for this rejection.
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procedures, because observers appointed by the parties “not only
represent their principals but also assist in the conduct of the

el ection.” NLRB Casehandling Manual, 8 11310. But notw t hst andi ng

the flexibility allowed for in-person voting procedures and the
incentives for the parties to agree and cooperate, the buck stops
with the NLRB. The first adnonition in the Board s manual for the
conduct of elections is:
The responsi bility for the proper conduct of the el ection
is the Regional Director’s acting through the assigned
Board agent. Extrene care nust be exercised both in the
preparation and in the conduct of elections.

NLRB Casehandli ng Manual , 8 11300.

The integrity of an el ecti on cannot be nai ntai ned wi t hout
assurance that the voters who cast ballots were eligible to do so.
Thus, voters had to be enployees whose nanes were on the lists
agreed to by the Union and Avondale, and they had to identify
t hensel ves as the persons enunerated in the list. The inportance
of reliable voter identification is reflected in NLRB' s el aborate
precautionary rules governing mil-in ballots. See NLRB

Casehandling Manual, §8 11336. Qoviously, nore flexibility is

called for in developing identification procedures for in-person
bal | oti ng. Representati on el ections cover bargaining units that
may range froma few dozen enpl oyees at one worksite to thousands
of enpl oyees di spersed anong nultiple shifts at nunerous worksites.

Verbal self-identification is appropriate when -- as is probably
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trueinalarge portion of cases -- it is likely that the observers
are personally acquainted with the voters. It is wholly
i nadequat e, however, as the sole guide to identification, where a
very large bargaining unit is contenplated, and the voter lists
contain virtually the only information that wll assure the

identity of the voters. The procedures used in Newport News and

Monfort, Inc. confirmthis commbon sense notion and equal |l y condemm
t he unt hi nki ng adopti on of “standard practice” for a multi-thousand
enpl oyer |ike Avondal e.

The voter identification procedure in this case was
utterly insufficient. It is undisputed that nost of the observers
did not know the hundreds of enployees who appeared during their
stints at each of the voting zones. It is also undisputed that
enpl oyee badges, which stated the enployee’'s first nane only and
had a tiny photograph, were i nadequate to prove that the voter was
t he person whose | ast nane, first and mddle initials, and address
appeared on the Zone and Master Voting Lists. According to the
procedure used, an enployee whose first nane was “Jane” could
identify herself as any voter on the Zone list with afirst initial

“J” and could vote on no nore sure proof of identity.® Lest this

6 Not only coul d an enpl oyee wi t hout an identification badge often vote
unchal | enged nerely by giving anot her person’s nanme to t he observers, but a voter
with an identification badge and the sane first initial of a voter on the Zone
Voting List could al so vote unchal | enged. Thus, an enpl oyee with “John” on his
identification badge could vote for any enployee identified on the Zone Voting
Li st whose first initial was “J.” In either situation, no observer woul d need
to ask for further identification, such as an address -- the fraudul ent voter’s
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be thought an wunlikely possibility, the NLRB hearing officer
adj udi cated fourteen clains regardi ng enpl oyees whose ballots were
chal | enged because they appeared to vote after their nanes had
(perhaps erroneously) already been crossed off the voting lists.’
The NLRB hearing officer confirmed the identification procedures as
a source of potential confusion:
[ M ost i nportantly, many  of the enployees had
corresponding initials which mght have created sone
confusion in regard to the checking off of the correct
nanmes. | have al so noted that the enpl oyees’ badges did
not contain the | ast nanes of enployees whi ch m ght have
exacer bated the confusion.
Had the voting |ist contained full nanmes and enpl oyee cl ock nunbers
or social security nunbers, information which could quickly be
corroborated by the enployee or a driver’s |icense, no uncertainty
woul d have arisen
NLRB objects that nost voters truthfully identify

thenmsel ves. This is undoubtedly true, and was undoubtedly true in

this election, but it does not detract fromNLRB s own reliance on

assunmed nanme would have appeared on the list as an eligible voter. In his
testinony, ARD Norton admitted as nuch.

7 Thi s bei ng Loui siana, the duplicate nanes included Chauff, Boutain,
Thi bodeaux, and Pl ai sance, as well as nore conmmon nanes |ike Tayl or.

8 The hearing officer inplied at this point that the deficient
information on the voting lists was attributable to Avondale, because it
“provid[ed] an Excelsior list with first initials of enployees instead of
Christian nanes”. The officer erred in drawing this conclusion. Avondal e

vol unt eered before the election to add full names to the voting lists, but the
Uni on refused. Mreover, ARD Norton testified that the Excelsior list was a
conpl etely separate docunent that he never saw, consequently, any linmtations on
the Excelsior list cannot be |unped with the inadequacy of the voting |ists.
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the last 4 digits of social security nunbers in Newport News as a

vi si bl e assurance of election integrity. Moreover, the truism
| acks force in this election for two powerful reasons. First, the
el ection contest was bitter and hostile, sure to provoke suspicion
i n whi chever party lost. Fromthe nunber of threatened chall enges
and the parties’ inability to agree whether hundreds of enpl oyees
would be in the bargaining wunit, to the parties’ other
di sagreenents every step of the way toward the el ecti on, ARD Norton
should have foreseen a prolonged adm nistrative struggle. An
objective voter identification procedure wuld have belied
suspi ci ons, discouraged attenpts at vote fraud, and averted this
source of future litigation. Second, the election was close. The
Union finally achieved 54% of the votes, but a margin of only 130
votes out of nearly 4,000 cast and counted controlled the result.
The w sdom of hindsight cannot alone dictate rejection of the
i nadequate voter identification procedure, but it confirns that
NLRB nust deploy its flexibility with “extrenme care”, especially
when conducting high profile, hotly-contested representation

el ections.®

® NLRB cont ends t hat requiring verification by neans of enpl oyee dri ver
i censes, social security nunbers or clock nunbers is inpractical. But social
security nunbers were used successfully, indeed were relied on by NLRB, in
Newport News, where a 19, 000 nenber bargai ning unit was at i ssue, and, given the
65 polling places used there, an average of 1,250 voters were appearing at each
station. The comon experience of any adult who has voted at the | ocal precinct
and been required to produce a voter registration card conflicts with NLRB' s
conpl ai nt.
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On a nore fact-specific level, parroting the hearing
officer’s allocation of responsibility, the NLRB and t he Uni on have
attenpted to saddle Avondale with the blane for any failure in
voter identification. They contend that Avondale exercised
extensive control over when and where the enpl oyees voted, thus
limting the potential for voter fraud. Al t hough the conpany’s
escort procedures were of sone benefit, they by no neans furnished
t he exclusive neans for voting. No enployer controls could be or
wer e applied during lunch, breaks, or shift changes, when enpl oyees
were allowed to vote without being escorted to the voting zone by
their supervisor. No one had to vote when taken to the polling
pl ace by the supervisor. The supervisor did not oversee the nane
under which an escorted enpl oyee purported to vote, and nothing
prevent ed unescorted fraudul ent voting during lunch, breaks, and
shift changes. Enpl oyees absent from work could cone in at any
time to vote. Staggered voting and zoned polling places can not
repl ace i nadequate voter identification procedures.

The crux of the inadequate identification procedure is
this: no one knows exactly who voted in the Avondale election.
Moreover, the challenge procedure could not function properly,
where the initial and usual nethod for identifying a voter was an
identity between his first nane and stated |last nanme and the
initial and last name on the Zone or Mster List. El ection
observers woul d have had to interfere with the “routine” procedure
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innearly every case in order to conpel objective identification or
i nsi st upon chall enges. The ultimate basis for approving the
outcone of this election is the NLRB s hope that npbst enployees
voted truthfully. Such a hope does not fulfill the standard of
“extreme care” that the NLRB itself sets for the conduct of
representation elections. The NLRB's reliance on nere hope,
unsupported by objectively verifiable voter information, raises a
reasonabl e doubt as to the fairness and validity of the election.

Wil e evidence of voter fraud could not be reliably
i nvestigated based on the voter identification procedures used at
Avondal e, the conpany neverthel ess produced specific evidence of
potenti al voter fraud stemmng directly from the failed
identification procedures. When Avondale finally received the
mar ked, unredacted voting lists, ! many enpl oyees all egedly absent
fromwork on the date of the election were shown as voting. The
gate | ogs at Avondale, a highly secure facility, failed to confirm

entry by many of these absent enpl oyees.! In Voting Zone 3, nmany

10 Avondal e was forced to file a Freedom of Information Act claim
against the NLRB in order to recover the lists. See generally Avondal e | ndus.,
Inc. v. NLRB, 90 F.3d 955 (5th Gr. 1996).

u The marked, unredacted voting lists indicate that potentially 126
enpl oyees absent on the day of the election cast ballots in the representation
election. O the 185 ball ots cast by absent workers, Avondal e is abl e to account
for only 59 of the “absentee” ballots through excused, el ection-rel ated absent ees
and by checki ng avail abl e gate | ogs for plant entry by ot herwi se absent enpl oyees
for election purposes. Although Avondal e was unable to | ocate the gate |og for
one gate, and enpl oyee nmovement during shift changes and lunch breaks is not
recorded on the logs, the evidence was sufficiently specific to raise
consi derabl e doubt regarding the absentee enployees’ participation in the
el ection.
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enpl oyees were marked in a strange fashion, potentially indicating
that the enployees cast nore than one ballot. O her anonal i es
appear in conparing the actual voting lists wth extrinsic
identification nethods.!? Al though the NLRB offers plausible
expl anations for sonme of these anomalies, no hearing was held on
Avondal e’ s | at e- obt ai ned evi dence, and we are thus required to vi ew

it inthe light nost favorable to Avondale. See Trencor, Inc. V.

NLRB, 110 F.3d 268, 270 (5th Cr. 1997). At the very |east,
Avondal e’s evidence raises serious questions concerning the
possi bl e occurrence of vote fraud.
1. CONCLUSI ON

The NLRB's failure to inplenent nore extensive
identification procedures for this |arge-scale representation
el ection, conbined with evidence of potential voter fraud, raises
serious questions regarding the validity of the representation
el ection conducted at Avondale. W do not mnimze the
difficulties faced by ARD Norton in overseeing the contentious
el ection and nediating between two difficult parties, nor do we

condemm the herculean efforts of the hearing officer in post-

12 According to the affidavit of Rhonda W Janes, a paral egal enpl oyed
by Avondal e’ s attorneys, the marked, unredacted voting lists showed at |east 13
“phantonf ballots (i.e., while 3265 votes were cast from*“listed voters” in the
el ection, only 3252 enpl oyees were narked as having voted) and 100 mul ti pl e-vote

voters. In fact, the NLRB sustained a challenge to the ballots of seven voters
because, “Although . . . observers nmi ght have i nadvertently checked of f the wong
names . . . this evidence was insufficient to prove that any of the chall enged

bal |l ots at i ssue were the first and only ballots cast by the voters in question.”
NLRB Decision and Direction, at 6-7 (Feb. 5, 1997).
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el ection proceedings. Unfortunately, based on the above-di scussed
characteristics and systemc failure in the Avondal e electoral
process, the m stakes cannot be renedi ed by remand for additional
post - el ection hearings. Accordingly, we REMAND this action to the
NLRB with instructions to set aside the representation election
held at Avondale on June 25, 1993, and to conduct further
proceedi ngs consistent with this opinion. The NLRB' s order
requiring Avondale to bargain with the Union is VACATED.
Avondal e’ s notion to supplenent the record is DEN ED.

VACATED and REMANDED.
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