IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-60446

MYRON BASS,
Pl ai ntiff-Appellant,
ver sus
PARKWOOD HOSPI TAL, Par kwood Hospital/ Staff;
DESOTO COUNTY, Ms; SUBBULAXM RAYUDU, Dr.;
VI CTORI A SHEETS,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Northern District of M ssissippi

July 1, 1999
Bef ore GARWOOD, DUHE and BENAVI DES, Circuit Judges.
GARWOOD, Circuit Judge:

Plaintiff-appellant Myron Bass (Bass) appeals the district
court’s order revoking his in forma pauperis status and di sm ssing
wWth prejudice his conplaint, which asserted purported clains
related to his involuntary civil commtnent at Parkwood Hospital
(Par kwood or the hospital) in Mssissippi. W affirmin part,

vacate in part, and renand.

BACKGROUND

The M ssi ssi ppi Code regul ates the involuntary comm t nent of



persons to nental health institutions within M ssissippi. See
Mss. Code Ann. §§ 41-21-61 to -107 (1993 & Supp. 1998). The
conprehensive regul atory schene safeguards the rights of persons
subjected to involuntary conmm tnent procedures. See Chill .

M ssi ssi ppi Hosp. Rei nbursenent Commin, 429 So.2d 574, 578 (M ss.

1983) (“Wthout doubt the State of Mssissippi . . . has vested
rights inthe nentally ill substantially in excess of those m ni mum
protections required by the federal <constitution.”). The
regul ations govern conmtnent to private as well as public

institutions operating within the State. See Lee v. Al exander, 607
So.2d 30 (Mss. 1992).

To initiate civil commtnent proceedings, any “interested
person” may file an affidavit with the clerk of the state chancery
court. Section 41-21-65. This affidavit nust contain specific
factual descriptions of the behavior of the proposed patient (or
proposed respondent), and nust be supported by observations of
nanmed w tnesses. “Affidavits shall be stated in behavioral terns
and shall not contain judgnental or conclusory statenents.” |d.
Section 41-21-79 provides that if the respondent is found by the
court not to be in need of nedical treatnent, the costs of the
proceedi ngs, including prehearing hospitalization costs, shall be
taxed to the affiant. Section 41-21-79.

If the affidavit 1is sufficient,? the clerk, upon the

. See section 41-21-67(1) (”Provided, however, that when such
affidavit fails to set forth factual allegations and wtnesses
sufficient to support the need for treatnent, the chancell or shal
refuse to direct issuance of the wit.”)
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chancellor’s direction, wll issue a wit directing the county
sheriff to bring the respondent before “said clerk or chancell or,

who shall order pre-evaluation screening and treatnent by the

appropriate community nental health center . . . and for
exam nation as set forth in Section 41-21-69.” Section 41-21-
67(1). “Upon issuance of the wit” the chancellor is directed to

appoint two reputable physicians (or one physician and one
psychol ogi st) to exam ne the respondent. Section 41-21-67(2). The
clerk is directed to ascertain whether the respondent has an
attorney, and if not, the chancellor is directed to “appoint an
attorney for the respondent at the tinme the examners are
appoi nted.” Section 41-21-67(3). |If the chancellor finds probable
cause to believe that the defendant is nentally ill and no
reasonabl e alternative exists to detention, then the chancel |l or may
order that the respondent be detained as an energency patient
pendi ng an adm ssion hearing. Section 41-21-67(4).

Wthin twenty-four hours after the order for exam nation, the
respondent nust be given an exam nation. Wthin the sane twenty-
four-hour period, the physicians nust have conpleted the
exam nation and filed reports and certificates wth the court,
reporting on their findings as to the respondent’s nental and

physi cal health and opining whether the respondent should be

comm tted. Section 41-21-69(2).°2 At the beginning of the
2 If the period would end in nonbusiness hours, it is extended
to the commencenent of the next business day. |d. The code al so

aut hori zes the court, upon request, to extend this tinme frame by no
nmore than ei ght hours. See section 41-21-69(2). The tinely filing
of the physicians’ «certificates is also a predicate to the
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exam nation, the respondent is entitled to be told of the purpose
of the exam nation, his right to refuse to answer any questions,
and his right to have an attorney present. Section 41-21-69(3).

If the exam ners certify that the respondent is not in need of
treatnment, the chancellor or clerk “shall” dismss the affidavit.
Section 41-21-71. This | anguage arguably renoves any discretion
from the chancery court to continue commtnent procedures or
ot herwi se detain the respondent w thout the recommendati on of the
appoi nt ed physi ci ans.

Al | egations of Bass which are either uncontroverted or are
supported by summary judgnent-type evidence indicate that severa
of these procedural safeguards were not followed wth respect to
his eight-day confinenent at Parkwood, as outlined below.® On
Monday, April 22, 1996, Bass decided to seek nental health
counseling for “job related stress.” Bass, a resident of West
Menmphi s, Arkansas, discovered Parkwood through his telephone
directory. Parkwood, |ocated in DeSoto County, M ssissippi, is a
private hospital and is not associated with either the County or
the State.

Bass contacted Parkwood and spoke briefly with defendant-
appel | ee Case Managenent Associate Victoria Sheets (Sheets), who

invited Bass to cone to Parkwood for counseling. Satisfied that

continuation of commtnent procedures and the order for a
comm tnment hearing. See section 41-21-71

3 We do not determ ne whether on a nore fully and appropriately
devel oped record these factual assertions of Bass will be either
establ i shed or adequately support ed.
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Par kwood woul d be both confidential and affordable to him Bass
agreed, and drove approximately thirty mles from his hone to
Par kwood. Bass intended to receive outpatient treatnent and return
home that evening.

Bass arrived at approximately 1:00 p.m  Sheets intervi ewed
Bass upon his arrival. Sheets reported that during the interview,
Bass clained to have been hearing voices and that he planned to
poi son his co-workers at a pot-luck dinner. Sheets arranged for a
psychol ogi st, Russel Reynolds, Ph.D. (Dr. Reynolds), not a
def endant herein, to eval uate Bass. Dr. Reynolds also reported
t hat Bass reveal ed hal | uci nations and plans to kill his co-workers.
Bass deni es havi ng nade any of these statenents, and states that he
answered “NO” when asked if he were carrying a weapon.

Par kwood t hereafter determ ned that Bass shoul d be detai ned,
and proceeded to the chancery court to initiate conmmtnent
procedures. Sheets signed an affidavit stating “Pt [patient] is
very psychotic and paranoid. He is hearing voices telling himto
har m peopl e and i s thinking about killing coworkers with cyani de at
a pot luck supper. Thinks governnment is out to get him"*

Meanwhi | e, two plai ncl othes DeSoto County sheriff’s deputies
(not nanmed as def endants) approached Bass and identified thensel ves
as officers fromthe DeSoto County Sheriff’'s O fice. The officers

tol d Bass that he woul d be staying in the hospital overnight. Wen

4 The affidavit erroneously |ists Bass as a resident of DeSoto
County, Mssissippi. It also attests that after diligent inquiry,
Bass’ s next of kin remai ned unknown. Bass resided in Arkansas with
his wife and chil dren.



Bass protested that he wanted to | eave, the officers tol d Bass that
he was not free to do so. At sone tine before 2:15 p.m, Bass was
taken to “the quiet room” where he stayed overnight. Bass alleges
t hat the doors were | ocked behind him

At 3:00 p.m, a special master of the chancery court of
M ssissippi’s Third Judicial Court District issued a Wit to Take
Cust ody [of Bass] for Mental Exam nation or Retention (Wit). The
Wit commanded the Sheriff of DeSoto County to “inmedi ately take
RESPONDENT i nto your custody and transport hinfher to be assessed
for pre-evaluation screening at the Region Il Mental Health Center
and i f recommended, for exam nation for conm tnent according to | aw
by those appointed and naned on the attached Appointnment of
Physi ci an/ Psychologist.” A notation at the top of the Wit states:
“ATTENTI ON DEPUTY SHERI FF: Pl ease serve the attached copy on Myron
Bass who is presently |ocated at Parkwood Hospital. You shoul d
t hen | eave hinf her at Parkwood.”

No docunent appointing a physician appears to have been
attached to the Wit. No attorney was ever appointed for Bass,
despite Bass's request for an attorney during his first day at
Par kwood.

Bass asked to speak to a doctor, but was not permtted to do
so until the next day when a doctor prescribed Bass eight
mlligrams of the anti-psychotic drug Trilafon. Bass objected to
taking the nedication, but was inforned that he could not refuse
the nmedication, and that if he did not swallowthe pill, the nurse

would inject him with nedication. Bass states that he only



pretended to swallow the pill. The doctor did not conduct any
exam nation of Bass at this tine.

Bass wai ted three days before receiving a nedi cal exam nation
on Thursday, April 25, 1996. The exam ning physician found that
Bass was not in need of nental treatnent. Despite the exam ning
physi cian’s determ nati on, Bass was held at Parkwood for five nore
days until|l Tuesday, April 30, 1996, when the chancery court vacated
the wit and ordered Bass's rel ease.

Par kwood has since billed Bass over $7,000 for the cost of his
hospi talization.

In July 1996, Bass, proceeding pro se, filed this suit in the
court bel ow agai nst Parkwood, DeSoto County, and Sheets.® Bass's
in forma pauperis conplaint alleges that Parkwod and Sheets
maliciously and in bad faith falsified the affidavit, that Bass was
deni ed due process throughout his detention, that Parkwood failed
to accommodate his religious dietary preferences, that Parkwood
failed to accommpdate his disability (involving aleg injury), and
t hat Par kwood di scri mi nat ed agai nst hi mon the basis of race. Bass
requested $100,000 in damages in addition to costs, and an order
t hat defendants “di sconti nue bad faith conmtnents.” W interpret
Bass’'s conplaint to attenpt to assert clains under 42 U.S.C. § 1983
(1999), 42 U.S.C. § 2000a (1999), and M ssissippi tort |aw

The district court referred the case to a nagi strate judge for

a Spears hearing. See Spears v. McCotter, 766 F.2d 179 (5th Cr

5 Bass al so nanmed Dr. Subbl axam Rayudu as a defendant. The
district court dismssed the clains agai nst Dr. Rayudu and Bass has
vol untarily abandoned them on appeal.
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1985); 28 U.S.C. 8§ 636(b)(1)(A (1999). At the hearing, the
magi strate judge revoked Bass’'s in forma pauperis status. The
magi strate judge recogni zed that the general procedure in such a
situation has been to dismss a conplaint wthout prejudice,
granting the plaintiff | eave to anend. Nonethel ess, the nagi strate
judge determned that Bass’s clains should be dism ssed on the
merits. The district court in June 1997 adopted the magistrate
judge’s report and recomendati ons and di sm ssed Bass’ s conpl ai nt.
See 28 U S C 8§ 1915(e)(2)(B)(ii) (1999) (directing court to
dismss in forma pauperis action if case “fails to state a claimon
which relief may be granted.”).

W affirmthe revocation of Bass’'s in fornma pauperis status.
W also affirm the dismssal of Bass’'s clains under 42 U S. C 8§
1983, and 42 U.S.C. § 2000a agai nst all defendants, as well| as all
clains agai nst DeSoto County. W vacate the dism ssal of Bass’s
state | aw cl ai ns agai nst Parkwood and Victoria Sheets and renand
those clains to the district court.

DI SCUSSI ON

St andard of Revi ew

W review the dismssal of a conplaint under subsection
1915(e)(2)(B)(ii) de novo. The district court’s dismssal of a
conpl ai nt under this subsection may be upheld only if, taking the
plaintiff’s allegations as true, it appears that no relief could be
granted based on the plaintiff’'s alleged facts. See Bradley v.
Puckett, 157 F.3d 1022, 1025 (5th G r. 1998). See also United
States v. Robi nson, 78 F.3d 172, 174 (5th Cr. 1996)



(“[Plaintiff’s] pro se pleading nust be treated l|iberally as

seeking the proper renedy.”) (citation omtted).

1. In Forma Pauperis

The determ nation whether to allow a plaintiff to proceed in
forma pauperis is commtted to the discretion of the district
court. Finding no abuse of discretion, we affirm the court’s
revocation of Bass’'s in forma pauperis status.

I11. The Proper Defendant

The magistrate determ ned that Parkwod could not be sued
because Parkwood is not a legal entity, but is instead nerely the
nanme of the hospital in question, which is owed by Mgell an, Inc.
(Magel l an), and Magellan is not naned as a defendant in the suit.®
In tinely objections to the magi strate judge’ s report, Bass, inter
alia, noted this aspect of the nmagistrate judge’ s ruling and al so
requested that the district court “[a]llowplaintiff . . . leave to
anend his conplaint.”

Wiile the grant or denial of leave to anmend pleadings is
commtted to the sound discretion of the district court, that
discretion is tenpered by the rule’s requirenent that “l eave shal
be freely given when justice so requires.” See Fed. R Cv. P
15(a); Jacobsen v. Gsborne, 133 F. 3d 315, 318 (5th Cr. 1998). The
suit was dism ssed before any defendants answered or were served,

so no party would have been prejudiced by allow ng anendnent to

6 At the tinme of the events in question, Parkwood was owned by
Community Health Systens, Inc., a Tennessee corporation. Comunity
Heal th Systens, Inc. is not a naned party to the suit. |In February

1997, Par kwood becane “Charter Parkwood,” owned by Magellan, Inc.
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nane Parkwood’'s owner.’ Further considering the pro se nature of
Bass’'s conplaint, the district court abused its discretion by
dismssing with prejudice Bass’'s clains on this basis wthout
af fording himan opportunity to anmend to nane Parkwood’ s owner as
a defendant .8
V. Bass's Federal O ains

Bass’s conplaint cannot support a cause of action under
section 1983. To state a claimunder section 1983, a plaintiff
must allege facts tending to show (1) that he has been “deprived of
a right *secured by the Constitution and the laws’ of the United
States,” and (2) that the deprivation was caused by a person or
persons acting “under color of” state law. Flagg Bros. v. Brooks,
98 S. . 1729, 1733 (1978). Because the Fourteenth Anendnent
protects liberty and property interests only agai nst invasion by
the state, a section 1983 plaintiff alleging the deprivation of Due
Process under the Fourteenth Amendment nust al so show that state
action caused his injury. See Landry v. A-Able Bonding, Inc., 75
F.3d 200, 203 (5th Cr. 1996). |In such cases, the “under col or of
law’ and state action inquiries nerge into one. See Lugar v.
Ednonson QI Co., 102 S.Ct. 2744, 2756 (1982) (where state action
caused deprivation, actors were necessarily acting “under col or of”

law. ).

! Because Bass had already filed an anended conpl aint (twelve
days after his original conplaint and well prior to the Spears
hearing), he did not technically conme within the first sentence of
Fed. R CGv. P. 15(a).

8 For clarity’ s sake, we will continue to refer to the hospital
as Parkwood (or the hospital) throughout this opinion.
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Havi ng been confined to a psychiatric ward against his wll,
Bass was unquestionably deprived of liberty. See Dahl v. Akin, 630
F.2d 277, 279 (5th GCr. 1980); Hunphrey v. Cady, 92 S.C. 1048,
1052 (1972). The issue, therefore, is whether the deprivation of
Bass' s liberty was caused by state action sufficient to come within
section 1983 as to any of these defendants.

Nei t her the actions of Parkwood nor Sheets may be consi dered
state action. Private action may be deened state action, for
pur poses of section 1983, only where the chal |l enged conduct may be
“fairly attributable to the State.” Lugar, 102 S.C. at 2753. The
fair attribution test has tw parts:

“First, the deprivation nust be caused by t he exerci se of

sone right or privilege created by the State or by arule

of conduct inposed by the state or by a person for whom

the State is responsible. . . . Second, the party charged

with the deprivation nust be a person who nmay fairly be

said to be a state actor. This may be because he is a

state official, because he has acted together with or has

obt ai ned significant aid fromstate officials, or because

his conduct is otherwise chargeable to the state.”

Lugar, 102 S. . at 2753-54.

The Suprenme Court has applied several different fornulas to
determ ne whet her seem ngly private conduct may be charged to the
st ate. See Lugar, 102 S. C. at 2754-55 (recognizing public
function test, state conpul sion test, nexus test, and joint action
tests). Under the public function test, a “private entity nmay be
deened a state actor when that entity perforns a function which is
traditionally the exclusive province of the state.® See Wng v.
Stripling, 881 F.2d 200, 202 (5th Cr. 1989). However, “[while
many functions have been traditionally perforned by governnents,

very few have been ‘exclusively reserved to the State. Fl agg
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Bros, 98 S.C. at 1734 (finding that “resolution of private
disputes,” was not a traditionally exclusive function of
gover nnent).

The state conpul sion (or coercion) test holds that “a State
normal Iy can be held responsible for a private decision only when
it has exercised coercive power or has provided such significant
encour agenent, either overt or covert, that the choice nust in | aw
be deened to be that of the State.” Blum v. Yaretsky, 102 S. C
2777, 2786 (1982) (citations omtted). The state’'s nere
acqui escence in private conduct, even where authorized by statute,
will not transform that conduct into state action. See Fl agg
Bros., 98 S.C. at 1737-38 (holding warehouseman’s sal e of goods
pursuant to statutory self-help neasures was not state action).

Under the nexus or joint action test, state action may be
found where the governnent has “so far insinuated itself into a
position of interdependence with the [private actor] that it was a
joint participant in the enterprise.” Jackson v. Metropolitan
Edison Co., 95 S. . 449, 457 (1974) (citation omtted). For
exanple, in Lugar, the Court found state action based on a statute
unconstitutionally authorizing the sheriff to attach a debtor’s
property on the basis of an ex-parte wit. See Lugar, 102 S.Ct. at
2744, “[A] private party’'s joint participation wth state
officials in the seizure of disputed property is sufficient to
characterize that party as a ‘state actor’ for purposes of the
Fourteenth Anendnent.” Id. at 2756. Under any fornula, however,

the inquiry into whether private conduct is fairly attributable to
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the state nust be determ ned based on the circunstances of each
case. |d. at 2755.

A private citizen does not becone a state actor by initiating
civil comm tnent procedures agai nst another person. Dahl v. Akin,
630 F.2d 277, 281 (5th Cr. 1980). M. Dahl was an el derly w dower
who intended to remarry. Fearing the |l oss of her inheritance,
Dahl s daughter and her husband convinced a state court to commt
Dahl to a nental institution. After his release, Dahl sued his
daughter and her husband for the deprivation of his civil rights
under section 1983. This Court noted that Dahl’s confinenent,

consunmat ed under the order of a state court, seened “at first
blush” to result fromstate action. See id. at 277. However, upon
cl oser inspection, we concluded that the defendants’ alleged acts
were nore akin to the filing of a private |awsuit which, at | east
in that case, did not inplicate state action. See id. at 281-82.
A private citizen does not becone a state actor nerely by filing a
private civil action, even where authorized by state statutes. See
Dahl, 630 F.2d at 281. “It is not enough, where the state in no
way conpel |l ed appell ees’ actions [citation], that they acted ‘with

know edge of and pursuant to [state] statutes.” 1d., (quoting
Flagg Bros. 98 S.C. at 1733) (internal citations omtted). W
accordingly affirnmed dism ssal of Dahl’s conplaint for failure to
state a section 1983 claim [|d. at 278 n.1

Simlarly, a private hospital is not transforned into a state
actor nerely by statutory regulation. See, e.g., Blum 102 S. C

at 2786; Wng, 881 F.2d at 202 (finding no state action in
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hospital’s di sciplinary action agai nst doctor, even though statutes
regul ated hospital and provided Ilimted judicial review of
disciplinary action); D agle v. Opelousas Health Care, Inc., 774
F.2d 1344, 1348-49 (5th Gr. 1985) (finding no state invol venent to
support section 1983 action against private nursing hone despite
state regul ation and public funding).

On facts simlar to these, several circuit courts have held
that a private citizen or hospital does not becone a state actor by
participating inthe civil commtnent of a nentally ill individual.
See, e.g., Pinov. Hggs, 75 F.3d 1461 (10th Gr. 1996); Ellison v.
Garbarino, 48 F.3d 192 (6th Cr. 1995); Rockwell v. Cape Cod
Hospital, 26 F.3d 254 (1st Cr. 1994); Harvey v. Harvey, 949 F.2d
1127 (11th Cr. 1992); Spencer v. Lee, 864 F.2d 1376 (7th CGr.
1989). See also Jarrell v. Chem cal Dependency Unit of Acadi ana,
791 F. 2d 373, 374 (5th Gr. 1986) (per curiam (assum ng arguendo
i nvol untary comm tnent m ght be state action but hol di ng treatnent
i nsi de hospital was not connected to state).

I n Spencer, the Seventh Grcuit found no state acti on based on
Illinois statutes regulating involuntary conmtnent procedures.
See Spencer, 864 F.2d at 1378-79. The statutes in that case
permtted the private initiation of commtnent procedures.
However, the statutes neither encouraged nor required the
comm tnent of nmentally ill individuals. See id. at 1379. Nor did
the case fall under the “public function” theory of state action.
See id. at 1379. After thorough review of civil conmtnent

procedures, the <court determned that private citizens had
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traditionally been permtted to initiate conmtnent proceedi ngs.
The private conmtnent of the nentally ill was common practice in
ei ghteenth century England. See id. at 1381 (noting that “Bedl ant
was originally a private institution). Thus, the comm tnent and
treatnent of the nentally ill could not be deened a function
traditionally within the exclusive province of the state. See id.
Finally, the court conpared civil commtnent to a citizen’s arrest,
whi ch has been hel d not subject to section 1983 challenges. Id. at
1380. See also Wiite v. Scrivner Corp., 594 F. 2d 140, 142-143 (5th
Cr. 1979) (finding no state action in store enpl oyees’ detention
of suspected shoplifters). As in the case of a citizen's arrest or
a war ehouseman’s sale, the statutory authorization of private acts
does not transform such conduct into state action: “The statutes
aut hori zing or constraining these private activities may or may not
be constitutional [citation]; the activities thenselves remain
private [citations].” Spencer, 864 F.2d at 1381 (citations
omtted).

Simlarly, Mssissippi’s civil commtnent statutes neither
conpel nor encourage the private initiation of commtnent
pr oceedi ngs. I nstead, they nerely authorize and regulate the
comm ssion of such acts. The fact that the defendants in this case
i nvoked the assistance of the courts and police officers is not
sufficient to show a nexus or joint effort between the defendants
and the state. See Spencer, 864 F.2d at 1381 (“[P]olice assistance
in the lawful exercise of self-help does not create a conspiracy

with the private person exercising that self-help.”) (citing Lugar,
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102 S.Ct. at 2755 n.21).

Finally, the civil commtnent process traditionally has not
been not a function exclusively reserved to the State of
M ssi ssi ppi . The M ssissippi Constitution of 1890 charged the
State with the duty to care for the nentally ill. See Chill, 429
So.2d at 579. However, in 1899 the M ssissippi Suprenme Court
upheld a civil suit against two physicians who filed certificates
attesting to a wonman’s insanity and | eadi ng to her conm tnent, even
t hough those physicians were not the parties legally charged with
maki ng conm t nent deci si ons. See Bacon v. Bacon, 24 So.2d 968
(Mss. 1899). This reflects that private citizens in M ssissipp
have been participating in the civil comm tnent process for over
one hundred years. M ssissippi civil commtnent cannot be
considered a traditionally exclusive public function for purposes
of the state action anal ysis.

Nei t her Par kwood nor Sheets can be held |iable under section
1983.

Bass’s section 1983 cl ai ns agai nst DeSoto County also fail.
Bass first alleges that the officers illegally detained hi mbefore
the wit was signed, thereby violating his Fourth Amendnent rights
as applied to the states by the Fourteenth Anendnent. The officers
are indisputably state actors. However, they are not officia
policy nmakers for DeSoto County, and therefore their conduct, even
if tortious, cannot bind the County under section 1983. See Mbnel
v. Departnment of Social Servs., 98 S . C. 2018, 2036, (1978).
“Under 42 U.S.C. § 1983, a county cannot be held |liable on a theory
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of respondeat superior nerely because it enploys a tortfeasor.”
Esteves v. Brock, 106 F.3d 674, 677 (1997). To hold a loca
governnent liable for the acts of its agents or officers, the
plaintiff nust prove that his injury was caused by an official
policy or customof the nmunicipality. See id. Bass has alleged no
facts indicating that he was illegally detained pursuant to any
official policy or custom of the County. Therefore, the County
cannot be held liable for the allegedly illegal detention.

Bass’s second conplaint against the county—that he was
hum | i at ed by being transported i n shackl es—si nply does not present
a constitutional violation.

Simlarly, the County cannot be held |iable based on the acts
or om ssions of the chancery court or the special master, because
neither’s actions represent any policy or customof DeSoto County.
“We have repeatedly held . . . that a nunicipal judge acting in his
or her judicial capacity to enforce state | aw does not act as a
muni ci pal official or | awmaker.” Johnson v. More, 958 F. 2d 92, 94
(5th Gr. 1992). This principle extends to Bass’s cl ai ns agai nst
t he speci al master, who perforned duties functionally equivalent to
those of a judge. See Boston v. Lafayette County, M ssissippi, 743
F. Supp. 462, 471 (N.D. Mss. 1990); cf. Husley v. Ownens, 63 F.3d
354 (5th Cr. 1995) (holding, under section 1983, that absolute
immunity for judicial officers applies to other officers performng
judicial functions). Because there is no allegation suggesting
that the allegedly inproper judicial acts represent the official

policy or custom of DeSoto County, the acts cannot subject the

17



County to liability under section 1983. See Johnson, 958 F.2d at
94.° See also Cark v. Tarrant County, 798 F.2d 736, 744 (5th Cr.
1986) (Texas district judges are state officers).

Nei t her Par kwood nor Sheets was a state actor. Furthernore,
no facts are alleged indicating that the acts of the peace officers
or of the judicial officers represent any official policy or custom
of DeSoto County. Therefore, we affirm the dismssal of Bass’'s
clainms under 42 U. S.C. 8 1983 against all defendants.

In addition to chall enging the | awful ness of his confinenent,
Bass all eges that, while at Parkwood, he was di scrim nated agai nst
on the basis of his race and his religion. 42 U.S.C. § 2000a
(1999) prohibits even private discrimnation on the grounds of
race, color, or religion in places of public accommopdations.
Unli ke many other civil rights statutes, however, 42 US. C 8§
2000a allows only for prospective relief and does not authorize
damage awards. See 42 U.S.C. 8§ 2000a-3 (1999); Newman v. Piggie
Park Ents., 88 S.Ct. 964, 966 (1968).

Thus, even accepting as true Bass’s allegations that he was

di scrim nat ed agai nst by Parkwood personnel on the basis of his

o We note that the chancery court, under Mssissippi law, is
not an entity of DeSoto County, but is instead a district court of
the State, established pursuant to Mss. Code Ann. 8§ 9-5-11 (1991
& Supp. 1998). The county courts are authorized by M ss. Code Ann.
§ 9-9-1 (1991) et seq.

10 “All persons shall be entitled to the full and equal
enjoynent of the goods, services, facilities, privil eges,
advant ages, and accommodations  of any place of public

accommodation, as defined in this section, w thout discrimnation
or segregation on the ground of race, color, religion, or national
origin.” 42 U S.C. § 2000a(a) (1999).
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race or religion, this statute does not provide a cause of action
for damages agai nst Parkwood. Bass did request injunctive relief
under this statute by requesting that the district court order
Par kwood to “cease all discrimnation.” However, Bass does not
have standing to assert a claimfor injunctive relief against the
hospi tal because there is no allegation suggesting that he is
likely to again suffer fromParkwod s discrimnatory actions. See
Armstrong v. Turner Indus., 141 F.3d 554, 563 (5th Cr. 1998).

We al so note Bass’'s argunents on appeal that Parkwood failed
to accommodate his disability. However, we can find no facts in
Bass’'s conplaint related to any claimon this basis.

V. Bass’'s State Law C ai ns

Bass’ s conpl aint contains allegations tending to support state
| aw cl ai ms of false inprisonnment and nalicious prosecution arising
out of the allegedly false affidavit and his assertedly unlawf ul
detenti on. However, Bass has not all eged that DeSoto County or any
of the sheriff’s deputies were even aware of the falsity of the
affidavit, nor do any of the facts all eged suggest such know edge.
Therefore, the County cannot be held |Iiable under any tort theory
present here. However, Bass has nade a col orabl e showi ng of tort
| aw cl ai ns agai nst Par kwood and Sheets. The district court erred
in summarily dism ssing these clainms agai nst Parkwood and Sheets
W th prejudice.

M ssi ssi ppi courts have | ong recogni zed that actions for fal se
i nprisonnment may arise out an unlawful civil commtnent. See Bacon

v. Bacon, 24 So.2d 968 (M ss. 1899); Lee v. Al exander, 607 So.2d
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30, 34 (Mss. 1992). Under M ssissippi law, false inprisonnent
requires proof only that the plaintiff was detained and that the
detention was unlawful. Lee, supra. On the record as it now
st ands, Bass has nade a col orabl e showi ng of both el enents of false
i nprisonnment, and his clainms should be allowed to proceed agai nst
Par kwood and Sheets.

The district court simlarly erred in its sumary nerits
di sm ssal of Bass's clains for malicious prosecution. Mal i ci ous

prosecuti on under M ssissippi |aw has six el enents:

“(1.) The institution or continuation of original
judicial proceedings, either crimnal or civil;

(2.) by, or at the insistence of the defendants;

(3.) the termnation of such proceeding in plaintiff’'s
favor;

(4.) malice in instituting the proceedi ngs;

(5.) want of probable cause for the proceedi ngs; and
(6.) the suffering of damages as a result of the action
or prosecution conplained of.” Van v. Gand Casi nos of
M ssissippi, Inc., 724 So.2d 889, 891 (Mss. 1998)
(citations omtted).

The magi strate judge found that Bass could not prove that the
proceedings termnated in his favor, because the special naster
i ssued the writ. However, we have been shown no | aw supporting
this position. At |least one Florida court has explicitly rejected
this argunent. See Pellegrini v. Wnter, 476 So.2d 1363 (Fla.
Dist. C. App. 1985). In that case, the court concluded that the
initial ex parte order allowing a prelimnary detention was the
initiation, rather than the term nation, of comm tnent procedures.
ld. at 1365. Anal ogously, in a civil suit arising from the
wrongful commtnent of the elderly M. Dahl, the Texas Suprene

Court ruled that the guardi anship court’s initial commtnent action
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of Dahl was not evidence of probable cause to initiate civil
comm tment procedures against him See Akin v. Dahl, 661 S. W2d
917, 919 (Tex. 1983).

We think the Mssissippi courts would likely agree that the
exam nation determ ning Bass was not in need of treatnent and the
subsequent order for Bass’'s release constituted a termnation in
Bass’'s favor. The examnation nore closely resenbles a
determnation on the nerits than the special naster’s ex parte
wit. Moreover, it is difficult to classify the wit as a
termnation when it truly only authorizes the commencenent of
comm t ment proceedi ngs.

Finally, a recent decision of the M ssissippi Suprenme Court
arguably | ends sone support to this view. See Van, 724 So.2d at
893 (holding that a dismssal of crimnal charges for failure to
prosecute results in the favorable termnation of crimnal
charges.). In Van, the court refused an interpretation of
“favorable termnation” which would “inevitably [l|eave] sone
crimnal defendants [] with no renedy for a maliciously instituted
suit. W believe this result should be avoided.” I1d. Simlarly,
to hold that the issuance of an ex parte wit solely on the basis
of an alleged know ngly fal se affidavit constitutes an unfavorable
term nation of comm tnent proceedi ngs woul d undoubt ably | eave sone
mal i ciously commtted individuals wthout a civil renedy.

Therefore, we hold that the physician’s determ nation on Apri
25 that Bass was not in need of nedical treatnent and the chancery

court’s subsequent vacation of the wit constituted a term nation
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in Bass’'s favor for purposes of a malicious prosecution action

Because Bass has nmade a col orabl e showi ng of state tort |aw cl ai ns
agai nst Sheets and Par kwood, the district court erred in summarily
di smissing his conplaint with prejudice.!

The lower court erred in determning that Sheets is inmune
fromcivil prosecution for her role in procuring Bass’s conm t nent.
Section 41-21-105 grants immnity to persons who initiate
comm tment proceedings in good faith. See Carrington v. Methodi st
Medi cal Center, Inc., 1999 W. 275154 (M ss. 1994) (recogni zing
good faith requirenent). However, Bass has alleged that he nade
none of the statenents which the Sheets commtnent affidavit says
he made i n her presence and he has specifically all eged that Sheets
acted in bad faith, and on this record that allegation nust be
taken as true for purposes of the district court’s summary
dism ssal. Section 41-21-105 does not prevent Bass fromstating a
cl ai m agai nst Sheets.

VI. Jurisdiction

Bass filed his conplaint in federal court pursuant to the

general federal question jurisdiction statute, 28 U S.C. § 1331.

As we affirm the dismssal of all of Bass's federal clains, no

1 Bass’ s pleadings also allege harmto his reputation and the
forced adm ni stration of nmedication against his will. These facts
m ght, upon further devel opnent, support additional tort clains
under M ssissippi |aw Mor eover, Bass argues that he has been
charged over $7,000 for his treatnent at Parkwood, and that he
fears continued collection of bills which he does not owe. The
M ssi ssi ppi Code allows costs relating to a patient’s confinenent
and treatnent to be charged to the patient. Section 41-21-79.
However, “if the respondent is found by the court to not be in need
of mental treatnent then all such costs shall be taxed to the
affiant initiating the hearing.” Section 41-21-79.
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federal question renmains before the district court. However, this
fact does not divest the court of jurisdiction: instead, the court
must exercise its discretion whether to exercise supplenental
jurisdiction over Bass's state |aw clains. See 28 U S.C 8§
1367(c)(3) (“The district courts nmay decline to exercise
suppl enental jurisdiction over a clai munder subsection(a) if
(3) the district court has dismssed all clains over which it has
original jurisdiction”). Wen a court dismsses all federal clains
before trial, the general rule is to dismss any pendent clains.
See Wng, 881 F.2d at 204. However, the dism ssal of the pendent
clains should expressly be without prejudice so that the plaintiff
may refile his clains in the appropriate state court.?'?
CONCLUSI ON
W find no abuse of discretion in the district court’s
revocation of Bass’'s in forma pauperis status. Bass’ s federal
civil rights clains were properly dism ssed as there was no state
action in either Sheets’ or Parkwod s actions, and DeSoto County
cannot be held |iabl e based on the actions of the peace officers or
the chancery court. However, Bass has asserted M ssissippi |aw
causes of action in tort against Sheets and Parkwood, and Bass
should have been permtted to amend his conplaint to nane the
appropriate legal entity as the proper party defendant in |ieu of

Par kwood. On remand, the district court should exercise its

12 Wi | e Bass has never asserted or pled facts sufficient to
support diversity jurisdiction, if onremand he tinely and properly
seeks to do so, the district court should consider whether the
interests of justice, including consideration of Bass's pro se
status, mlitates in favor of allow ng Bass to do so.
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di scretion under 28 U S.C. § 1367 to either hear Bass’'s state | aw
clains or, nore likely, to dism ss those clains wthout prejudice.?3

The dism ssal of all of Bass's federal clains, and of all of
his clainms against Dr. Rayudu and DeSoto County, is affirnmed; the
di sm ssal of the balance of the case is vacated and as to the
bal ance of the case the cause is remanded for further proceedi ngs

consi stent herew th.

AFFI RVED in part, VACATED in part, and REMANDED“

13 Assum ng the case does not proceed on the basis of diversity

(see note 12 above).
14 Bass’'s notions to file a supplenental reply brief and a
revi sed supplenental reply brief have been carried with the case.
Those notions are hereby granted.
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