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Howard Davis appeals his conviction for conspiracy to offer
and pay i nducenents for Medicare patient referrals, in violation of
18 U S C 8§ 371, and two counts of offering and paying such
i nducenents, in violation of 42 U.S.C. 8§ 1320a-7b(b)(2)(A). Davis
alleges that the district court erred in failing to give the jury
certain requested instructions regarding the nental state required
to violate the relevant statutes and also in admtting evidence of
mul tiple, unrelated conspiracies. W affirm

W review a district court’s refusal to give a requested
instruction only for an abuse of discretion. United States v.

Sm thson, 49 F.3d 138, 142 (5th Cr. 1995). |In order to prevail



under this standard, Davis nust denonstrate that his requested
instructions were (1) correct statenents of the law, (2) not
substantially covered in the charge as a whole, and (3) of such
i nportance that “the failure to instruct the jury on the issue
seriously inpaired the defendant’s ability to present a given
def ense.” United States v. Upton, 91 F.3d 677, 683 (5th Cr.
1996), cert. denied sub nom Barrick v. United States, 117 S. O
1818 (1997).

Davis’ first requested instruction asserts that the jury may
find Davis guilty of conspiracy only if it finds that Davis’ cash
paynments to a certain doctor were “for no other purpose” than
“Inducing the referral of Medicare patients.” This is an erroneous
statenent of the | aw and was therefore correctly denied. See Polk
County, Tex. v. Peters, 800 F.Supp. 1451, 1456 (E D. Tex. 1992)
(holding that as long as “the benefits extended to [the]
[ d] efendant were, in part, an inducenent for himto refer patients
to the hospital . . . [t]he Court nust . . . find that the
Agreenent . . . violates [the predecessor to 42 U S. C. § 1320a-
7b(b) (2)(A]7). Li kewi se, the district court correctly refused
Davi s’ second requested instruction dealing with the subject of
good faith because those concepts were adequat el y expl ai ned t hr ough
the district court’s definitions of the terns “know ngly” and

“Willfully.” See Upton, 91 F.3d at 683 (finding the “good faith

defense . . . substantially covered by the charge” because the
“district court instructed the jury on ‘know ngly’ and
“willfully ™).



Davi s argues, however, that the general definitions of those
terme wll not suffice here, given that 42 US C § 1320a-
7b(b) (2) (A) contains a “heightened scienter requirenent.” See
Hanl ester Network v. Shalala, 51 F.3d 1390, 1400 (9th Cr. 1995)
(construing a simlar provision of the Medicare-Mdicaid anti-
ki ckback statute as requiring “(1) knowledge] that § 1128B
prohi bits offering or paying renmuneration to induce referrals, and
(2) engag[ing] in prohibited conduct with the specific intent to
violate the law”). Wt hout deciding whether the statute does
contain such a requirenent, however, we note that even the

Hanl ester court requires know edge only that the conduct in

question was unlawful, and not necessarily know edge of which
particul ar statute makes the conduct unlawful. See id. (finding
one defendant’s conduct “knowing and wllful” even under a

hei ght ened st andard of nens rea because “[h]er actions reflect both
know edge that her conduct was unlawful, and a specific intent to
di sobey the law. ”). Viewed in this light, the district court’s
instructions anply protected Davis’ interests by informng the jury
that knowngly “neans that the act was done voluntarily and

intentionally, not because of m stake or accident,” and willfully
“means that the act was commtted voluntarily and purposely with
the specific intent to do sonething the law forbids; that is to
say, Wi th bad purpose either to disobey or disregard the aw.” See
United States v. Garcia, 762 F.2d 1222, 1224 (5th Gr. 1985)
(approving substantially the sanme definition of “wllfully” and

rejecting the argunent that the definition “was i nconplete since it



did not clearly require that the Defendant have know edge of the
particular |aw allegedly violated”).

Davis also clains that the district court erred by admtting
evidence that his alleged co-conspirator, Jerry Dunn, offered not
only cash in exchange for Mdicare referrals, but also offered
referring physicians the use of condom niuns in Florida. Davi s
clains that this additional proof created a material variance
bet ween t he i ndi ctment, which all eged only a single conspiracy, and
the proof at trial, which Davis clains showed two different
conspiraci es—ene to pay cash in exchange for referrals and one to
grant the use of condom niuns in exchange for such referrals. In
order to prevail on a material variance claim Davis would need to
denonstrate not only that a variance existed but also that it
affected his substantial rights. See United States v. Mrgan, 117
F.3d 849, 858 (5th Cr.), cert. denied sub nom Ryan v. United
States, 118 S. C. 454, and Wight v. United States, 66 U S. L. W
3417 (1997). Because the evidence is sufficient to prove Davis’
participation in at |east one conspiracy involving cash paynents,
however, we need not address whether a variance even existed
because “we have long held that when the indictnent alleges the
conspiracy count as a single conspiracy, but the governnent proves
mul ti pl e conspiraci es and a defendant’s invol venent in at | east one
of them then clearly there is no variance affecting that
def endant’ s substantial rights.” See United States v. Faul kner, 17
F.3d 745, 762 (5th Gr. 1994) (citations omtted).

AFFI RVED.



