REVI SED, May 8, 1998

UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 97-50526

JAMES A. RGCSS,
Pl ai ntiff-Appellant,
VERSUS

UNI VERSI TY OF TEXAS AT SAN ANTONI G, BOARD OF RECGENTS
OF THE UNI VERSI TY OF TEXAS SYSTEM

Def endant s- Appel | ees.
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JAMES A. RCSS,
Pl ai ntiff-Appellant,

VERSUS

RUSSEL BRI NER;, JAMES GAERTNER,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Western District of Texas

Apri I 21, 199as

Bef ore REAVLEY, DeM3SS, and PARKER, Circuit Judges.
DeMOSS, Circuit Judge:
Janes Ross appeals fromthe district court’s grant of summary

judgnment in favor of the defendants in this age discrimnation



suit.

BACKGROUND

Janes Ross has been an Associ ate Professor of Accounting and
| nformational Systens in the Business School of the University of
Texas at San Antonio since 1975. Ross is 55 years of age. Ross
alleges that he is being paid less than simlarly situated younger
wor kers because of his age. Ross filed two |aw suits in federal
court. Inthe first action, Ross sued the University and t he Board
of Regents, alleging that he was denied certain pay increases and
that he was paid less for performng the sanme or simlar work.
Ross’ clains in this action were brought pursuant to the Age
Discrimnation in Enploynent Act, 29 U S. C. 8 621 et seq. (ADEA).
In the second acti on, Ross sued his i medi at e supervi sors, Division
Director Russel Briner and Dean Janes Gaertner. Ross’ action
against the individual supervisors alleged that ill-wll and
discrimnation by these state actors arbitrarily affected his
conpensation, thereby depriving Ross of his right to substantive
due process.!?

The University and the Board of Regents noved for summary

. Ross al so alleged (1) that the University’'s conpensation
practices have a disparate inpact on older workers, and (2)
retaliationinviolation of Title VII. Ross’ retaliation clai mwas
dismssed and Ross has not challenged the district court’s
dismssal in his brief on appeal. Simlarly, Ross has not
articulated any cogent argunent with respect to his disparate
i npact claim Those clains are therefore deened abandoned and f orm
no part of the Court’s discussion. See FED. R App. P. 28(a)(5);
MacArthur v. University of Tex. Health Ctr., 45 F.3d 890, 896 (5th
Cir. 1995); Yohey v. Collins, 985 F.2d 222, 225 (5th Gr. 1993).
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j udgnent on the ADEA clains. Thereafter, Ross noved to consolidate
the two cases. The district court granted Ross’ notion to
consol idate, then granted the ADEA defendants’ notion for summary
judgnent, purporting to finally dispose of all clains in both
cases. Ross appeal ed.

On appeal, Ross clains that the district court’s grant of
summary judgnent with respect to his ADEA clains is in error
because he submitted sufficient evidence to support a reasonable
i nference of age discrimnation. Ross also maintains that neither
the defendant’s notion for sunmary judgnent nor the district
court’s order address his claimthat younger enpl oyees were pai d on
a hi gher scale.

Ross clains the district court’s grant of summary judgnent is
inerror with respect to the Due Process cl ai ns because defendants
Briner and Gaertner did not nove for sunmary judgnment. Thus, the
district court’s entry of summary j udgnent was done sua sponte, and
W t hout reasonable notice to Ross. See FEp. R CQv. P. 56(c);

MIlar v. Houghton, 115 F.3d 348, 350 (5th Gr. 1997).

DI SCUSSI ON
| .
The McDonnel | Dougl as burden shifting paradi gmapplies to age
di scrimnation suits. Rhodes v. Quiberson G| Tools, 75 F.3d 989,

992 (5th Cir. 1996).2 To survive sunmary judgnment, the plaintiff

2 But see O Connor v. Consolidated Coin Caterers Corp., 116
S. . 1307, 1309-10 (1996) (leaving the question of the
applicability of the MDonnell Douglas paradigm in ADEA cases
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must initially denonstrate a prima facie case of age
discrimnation. |d. A prima facie case generally requires proof
that the plaintiff is within the protected class, that he suffered
an adverse enploynent decision, and sone evidence that the
enpl oynent deci sion was notivated by unlawful age discrimnation.
E.g., Arnendariz v. Pinkerton Tobacco, 58 F.3d 144, 149 (5th Gr.
1995); Bodenheiner v. PPG Indus., Inc., 5 F.3d 955, 957 (5th G

1993).% Once shown, a plaintiff’s prima facie case creates an
i nference of age discrimnation, which the enployer is required to
rebut with a legitimate non-discrimnatory reason for the
enpl oynent decision. Rhodes, 75 F.3d at 992-93. |If the enployer
successfully articulates a legitimate non-discrimnatory reason,
the inference of discrimnation vanishes, and plaintiff is left
wth the ultimate burden of presenting evidence from which a
reasonable trier of fact could infer age discrimnation. Id. at
993. To avoid sumrary judgnent, an age discrimnation plaintiff

must present evidence that both (1) rebuts the enployer’s non-

open); Rhodes, 75 F.3d at 1003-06 (DeMoss, J., concurring in part
and dissenting in part) (suggesting that there are inportant
differences between the ADEA and Title VII that m ght support a
different analysis).

3 O Connor instructs that there nust be sone “I| ogical
connection between each elenent of the prima facie case and the
illegal discrimnation for which it establishes a Ilegally
mandat ory, rebuttable presunption.” O Connor, 116 S. C. at 1310
(internal quotations omtted). For that reason, the fornul ati on of
the prima facie case necessarily varies dependi ng upon the type of
deci sion chall enged. Using that principle, Ross should have been
required to produce sone evidence that he: (1) is within the
prot ected age group; (2) suffered an adverse enpl oynent action; and
that (3) the challenged enploynent decisions were notivated by
unl awf ul age discrimnation



discrimnatory reason, and (2) creates an inference that age was a
determ native factor in the chall enged enpl oynent decision. 1d. at
994,

The district court held that Ross failed to establish a prim
facie case, failed to rebut the enployer’s legitinate non-
discrimnatory reasons for the disparity in pay, and failed to
create an inference that any pay disparity was the result of
intentional age discrimnation. W affirm but for reasons that

are different fromthose articulated by the district court.

.

Ross offers the foll ow ng evidence of discrimnation: (1) his
own affidavit, with attached charts, (2) the deposition testinony
of defendants Briner and Gaertner; and (3) the statenment of an
expert statistician. Neither the deposition testinony of Briner
and Gaertner nor the expert’'s statenent support any inference of
age discrimnation. Taken together, the deposition testinony of
Briner and Gaertner nerely establish that an equity adj ustnent may
have been given to another professor who is only one year younger
t han Ross. The University’'s award of an equity increase to an
enpl oyee within the protected class and only one year younger than
Ross is insufficient inthis case to create a reasonabl e inference
of age discrimnation. The expert’s statenent offers a concl usory
opinion onthe ultimate i ssue of discrimnation, stating that there
has been a “systematic effort, extending over a nunber of years,

artificially to depress Professor Ross’ salary in conparison to



t hose of younger faculty hired nore recently.” That statenent is
expressly based upon inconplete information and does not contain
any statistical analysis that woul d be conpetent summary judgnent
testinony from this expert. See FeED. R EwviD. 703 (sources
underlying an expert’s opinion nust be of the type relied upon by
experts in the field); First United Fin. Corp. v. United States
Fidelity & Guar. Co., 96 F.3d 135, 136 (5th G r. 1996) (expert
opi ni on exceedi ng scope of expert’s expertise properly excluded).

Ross relies heavily, as he nmust, upon his own affidavit and
two appended charts. Chart 1 reflects the ages, salaries, and
evaluation ratings for each of the associate professors in Ross’
division. Chart 2 reflects the ages, salaries, and hire dates of
each of several assistant professors in undisclosed divisions. The
charts reflect that (1) Ross is paid |less than seven assistant
professors hired since 1991; (2) Ross is older than all but two of
the ni ne associate professors and ol der than all of the assistant
professors; (3) Ross earns less than all of the associate or
assi stant professors; and (4) the three ol dest associ ate professors
in the division earn the | owest sal aries.

The Uni versity responds that the two professors who are ol der
t han Ross al so make nore noney than he does. The University al so
responds that, although Ross has correctly identified several
recently hired assistant professors nmaking nore than him there is
no evidence denonstrating which departnent those professors were
hired into or what factors set their salaries.

Ross admts that the higher salaries earned by the recent



hires are explained by the University's practice of determ ning
entry-1level pay according to discipline, market demand and degree.
Thus, Ross does not dispute that market forces, rather than age
discrimnation, are the primary cause of any di sparate conpensati on
bet ween nore recent hires and | ongst andi ng prof essors. W concl ude
that the charts in this case are insufficient to create a
reasonabl e i nf erence of age di scrim nati on, because any di sparities
they reflect are caused by market factors not related to the age of
t he professors who make up the control group.

Ross maintains that the University conducted an equity study
to determ ne which |ongstanding professors were entitled to an
equity increase to nake up for pay disparity caused by market
forces. Although that study identified Ross as a candidate for an
equity increase, none was awarded. Ross thus clainms that the
University's failure to give himan equity adjustnment creates an
i nference of age discrimnation. But Ross admts that equity
adjustnments were in fact awarded to four other associate
professors, all of whomwere within the protected age group. The
University’s willingness to make equity increases to other
| ongstandi ng professors within the protected age group tends to

negate, rather than support, an inference of discrimnation

L1l
The University maintains that Ross’ |ower pay is explained by
poor performance appraisals and poor performance caused in |arge

part by his time and energy commtnent to his second occupation as



a practicing |awer. The University offered evidence that Ross
spends forty to fifty hours per week in his law office, fromwhich
he earned nore than $100,000 in the year before this suit. The
University maintains that Ross is rarely available to students
except by phone, and that he is rarely on canpus. |In addition, the
University maintains that the caliber of his professional witings
IS unaccept abl e.

Ross disputes the enployer’s legitimte non-discrimnatory
reason, but fails to offer conpetent rebuttal evidence. For

exanpl e, Ross clains that younger faculty keep conparabl e hours on

canpus and still receive nerit increases. Ross clains that younger
faculty nmenbers publish conparabl e research and still receive nerit
I ncr eases. Ross fails, however, to refer the Court to any

particul ari zed evidence to support his subjective view of the
facts. See Nichols v. Loral Vought Sys. Corp., 81 F. 3d 38, 42 (5th
Cr. 1996) (plaintiff’'s generalized statenents about relative
qualifications or the treatnent of simlarly situated enpl oyees is
insufficient to support an inference of discrimnation).

Ross al so argues that the perfornmance appraisals thenselves
are unreliabl e because they are the result of unlawful age ani nus.
Ross supports that assertion with the statenent of the expert
w tness and his own belief. Such evidence is ineffective to rebut
the enployer’s fact-based judgnent that Ross’ significant
commtnent to his law practice created a divided |oyalty which
conprom sed his effectiveness at the University. See Pinkerton

Tobacco, 58 F.3d at 152; Little v. Republic Reining Co., 924 F.2d



93, 94 (5th Gr. 1991); see al so Waggoner v. Cty of Garland, 987
F.2d 1160, 1165 (5th Cr. 1993) (“The ADEA was not intended to be
a vehicle for judicial second-guessing of business decisions, nor
was it intended to transformthe courts into personnel managers”)
(internal quotations omtted). Thus, Ross failed to submt
conpetent sunmary judgnent evidence sufficient to rebut his
enpl oyer’ s non-di scrim natory explanation for his | ower pay.

In the final analysis, Ross’ evidence shows no nore than that
he was the third ol dest and | owest paid professor in his division,
a fact which is adequately explained by the enployer’s legitinate
non-di scrimnatory reason. We conclude that Ross’ evidence is
insufficient to support an inference of age discrimnation. For
that reason, sunmary judgnent was appropriately granted wth

respect to Ross’ clains of discrimnation in violation of the ADEA

| V.

Wth respect to Ross’ Due Process clains against his
i ndi vidual supervisors, Ross clains that the district court
i nappropriately entered summary judgnent in favor of the defendants
sua sponte, and wthout providing Ross adequate notice that
j udgnent woul d be entered.

The district court is enpowered to enter summary j udgnent sua
sponte, provided the parties are provided with reasonable notice
and an opportunity to present argunent opposing the judgnent. As
we stated in MIllar v. Houghton, 115 F.3d 348 (5th Cr. 1997):

Under Fed. R CGv. P. 56(c), a party nust be
served with a notion for summary judgnent at | east

9



10 days before a court grants the notion against

him Simlarly, a party nust be given at |east 10

days notice before a court grants summary judgnent

sua sponte. This requirenent places a party on

notice that he is in jeopardy of having his case

di sm ssed and affords him the opportunity to put

forth evidence to show precisely how he intends to

prove his case at trial
115 F. 3d at 350 (footnotes omtted). Despite the strictness of
this rule, our Court has recognized that the district court’s
failure to provide notice nmay be harmess error. Now in v.
Resol ution Trust Corp., 33 F.3d 498, 504 (5th Gr. 1994). Nowin
held that error arising fromthe district court’s sua sponte grant
of summary judgnent may be harnl ess when the “nonnpbvant has no
additional evidence or if all of the nonnovant's additional
evidence is reviewed by the appellate court and none of the
evi dence presents a genuine issue of material fact." 1d.

In this case, Ross’ allegation that Briner’'s and Gaertner’s
conpensati on practices deprived himof Due Process does not state
a cogni zabl e constitutional claim Dorsett v. Board of Trustees
for State Colleges & Univs., 940 F.2d 121, 123 (5th Cr. 1991)
(holding that conplaints challenging “teaching assignnents, pay
i ncreases, admnistrative matters, and departnental procedures” do
not risetothe level of a constitutional deprivation). Simlarly,
and by analogy to our Title VII precedent, Ross’ allegation that he
was | ess favorably revi ewed does not involve an ulti mate enpl oynent
decision that could rise to the level of a constitutional
deprivation. WMattern v. Eastman Kodak Co., 104 F. 3d 702, 708 (5th
Cr.), cert. denied, 118 S. C. 336 (1997). There is, therefore,

no additional evidence that Ross could offer that would justify
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relief as to his clains that his supervisors violated his right to
Due Process of law. That being the case, the district court’s sua

sponte entry of summary judgnent is harnless error.

CONCLUSI ON
For the foregoing reasons, the district court’s grant of

summary judgnent in favor of defendants is AFFI RVED
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