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Before DUHE, BENAVI DES, and STEWART, Circuit Judges.
JOHN M DUHE, JR, Circuit Judge:

Def endants Alvaro Narviz-CGuerra (“Narviz”) and Larry G ant
(“Grant”) were tried and convi cted for possession of marijuana with
the intent to distribute, conspiracy to possess narijuana,
conspiracy to launder nonetary instrunents, and engaging in a
continuing crimnal enterprise. Narvi z appeals his conviction
argui ng insufficiency of the evidence, lack of verdict unanimty,

i nproper adm ssion of hearsay, and double jeopardy. Second, he



appeals his sentence arguing that the presentence report was
unrel i abl e. Third, he appeals the forfeiture of his truck
contending that it was inproperly forfeited under 18 U S. C 8§
853(a)(2). Gant appeals his conviction arguing that his right to
a speedy trial was violated, that there was insufficient evidence
to convict himof noney | aundering, and that the trial court failed
to give a conpensated w tness instruction. He al so appeals his
sentence contendi ng that the anmount of marijuana for which he was
held responsible was not reasonably foreseeable. W vacate
Narvi z’s conviction for conspiracy to possess with the intent to
distribute on the grounds it violates double jeopardy. W affirm
Narvi z’'s other convictions and his sentence. W also affirm
Grant’s conviction and sentence.
BACKGROUND

In early 1991, Narviz bought Las Moras Ranch, a 534 acre ranch
whi ch had previously been used to breed cattle and harvest pecans
and was bordered by the Rio G ande and Las Miras Creek. Nar vi z
made Grant foreman. Wthin six nonths, the ranch had deteriorated
significantly, and Narviz was running so far behind on paynents
that the seller forced Gant off the ranch. Narvi z, however,
negotiated a settlenment, and Gant returned to the ranch about a
year |ater.

Narviz and Grant used the ranch to snuggle nmarijuana from

Mexi co into Texas and then noved it fromthe ranch to distributors



for shipping throughout Texas. I n Novenber 1993, Ricardo Perez

(“Perez”), a fugitive who knew Narviz from past trafficking and

still maintained contacts with Anerican distributors, joined
Narvi z’s organi zati on. Perez contacted Narviz after neeting a
pilot flying loads of marijuana to Narviz. They arranged the

marijuana transactions so that Narviz renmai ned unknown to Perez’s
associ at es. Narviz set up the deliveries by phone from Mxico
while Perez directed the receipt, storage, and distribution in
Texas. Over the next year and a half, between 12 and 18 | oads of
marij uana, weighing 200-600 pounds, were delivered to Perez’'s
associ at es.

In June 1995, the Drug Enforcenent Agency (“DEA’) searched
Narvi z’s ranch which they found in poor condition. The fences and
pecan trees had deteriorated. The two houses on the ranch were
unl ocked; they contained little furniture, had broken w ndows and
trash strewn about. Moreover, the agents found two bales of
marij uana, marijuana residue, inner tubes, and burlap or fibergl ass
bags that had contained nmarijuana.

In July, the DEA arrested one of Perez’ s associ ates, Tony Hall
(“Hall”), who began cooperating in the investigation. Hall set up
a controlled buy with another associate, Craig Hllis (“Hllis”).
Hllis, too, was arrested and began cooperating. Hillis consented
to a search of his stash house where agents found about 100 pounds
of a 400 pound |oad that had been delivered between August and

Cct ober of 1994.



On Septenber 22, 1995, Perez’'s wfe contacted Hall and said
that she wanted approval to put Narviz in touch with Hall. Three
days later, Grant drove Narviz to a Houston restaurant where they
met with Hall and an undercover agent to discuss the buying and
selling of additional | oads. On Novenber 30, Narviz, Hall, and
Grant net again at anot her restaurant near Houston. As Narviz and
Gant left the restaurant, they were arrested. Narviz was tried
and convi cted of conspiracy to possess marijuana with the intent to
distribute, six counts of possession with intent to distribute,
conspiracy to launder nonetary instrunents, and engaging in a
continuing crimnal enterprise. He was sentenced to 360 nonths in
prison. Gant was tried and convicted of conspiracy to possess
marijuana, two counts of possession with intent to distribute and

one count of conspiracy to |launder nonetary instrunments. He was

sentenced to 188 nonths. Both appeal their conviction and
sent ences.

ANALYSI S
A. NARVI Z

1. DOUBLE JECPARDY

Narviz argues, and the governnent concedes, that his
conviction on Count One of the indictnment nust be vacated. Count
One charged Narviz with conspiracy to possess narijuana wth the
intent to distribute. Because conspiracy is a |esser included

offense of the continuing crimnal enterprise charged in Count



Three, his conviction on Count One viol ates doubl e jeopardy. See

Rut| edge v. United States, 517 U. S. 292, 307 (1996); United States

v. Dixon, 132 F.3d 192, 196 (5th Gr. 1997). Though we vacate
Narviz’'s conviction on Count One, we do not remand for
resent enci ng. Were it is clear that the drug conspiracy
conviction did not lead the district court to inpose a harsher
sentence for engaging in a continuing crimnal enterprise (“CCE"),

there is no need to renand. United States v. D xon, 132 F.3d at

196. Here, Narviz was sentenced to 360 nonths for Counts One and
Three with the ternms to run concurrently; thus, the sentence for
the CCE is no harsher than it would have been w thout the drug
conspi racy conviction.

2. VERDI CT UNANI M TY

Because Narviz’'s trial counsel did not object to the failure
to give a specific instruction requiring unanimty, this Court

reviews for plain error. United States v. Harris, 104 F.3d 1465,

1471 (5th Gr.), cert. denied, 118 S. C. 103 (1997).

Narvi z poi nts out that he was charged with | aunderi ng nonet ary
instruments under 19 U S. C. 88 1956(a)(2)(A and (h) which
proscribes transporting, transmtting, and transferring a nonetary
instrument or funds fromor to the United States with the intent to
carry on specified unlawful activity. Wen the judge instructed
the jury, he told themthat the prosecution had to prove beyond a

reasonabl e doubt that two or nore agreed to | aunder noney either by



sending it fromor to the United States. Narviz argues that this
instruction was error because it is unclear whether Narviz was
convicted of |aundering noney by sending it to or fromthe United

States. He contends that our holding in United States v. G pson,

553 F.2d 453 (5th Cr. 1977) requires a specific unanimty
instruction when a jury could find a defendant guilty on a single
count under nultiple theories of liability.

Whil e Narviz accurately sunmmari zes our holding in that case,
G pson sinply does not apply here because Narviz was convi cted of

conspiracy and not the actual offense. Rat her, we | ook to our

holding United States v. Dllman, 15 F.3d 384, 391-92 (5th CGr.
1994) which said that where an indictnment alleged conspiracy to
commt several offenses, the district court did not err in giving
a general unanimty instruction. The DIl mn court expl ai ned that
when twel ve jurors agree that a defendant agreed to commt a crine,
all jurors do not have to agree about which offense the defendant
personally intended to conmt. There need be only one conspiracy
to enconpass the particular charged offense. 1d. at 392. Here,
the facts fall within Dllnman’s reasoning. The judge gave a
general wunanimty charge, and the conspiracy to |aunder noney
enconpasses novi ng noney both to and fromthe United States. Thus,
we cannot say that the district court plainly erred in failing to
give a specific unanimty instruction.

3. I NSUFFI Cl ENT EVI DENCE



Counts Four and Seven allege respectively that on or about
Cctober 1994 and July 20, 1995, Narviz unlawfully and know ngly
possessed marijuana with intent to distribute. Narviz argues that
the record does not show that the governnent proved any of the
speci fi ed conduct. He contends that the governnent produced no
evidence that Narviz possessed any narijuana on those specific
dates. Rather, the governnent produced w tnesses who testified to
the | oads that they, as co-conspirators, handl ed over the years.

This Court reviews the evidence in the light nost favorable
to, and with all reasonable inferences drawn in support of, the

verdict. United States v. Thonpson, 130 F.3d 676, 688 (5th Cr.

1997). W nust affirm Narviz' s conviction under these counts if
any rational trier of fact could have found the essential el enents

beyond a reasonabl e doubt. Jackson v. Virginia, 443 U. S. 307, 319

(1979).
To convict for possession wth intent to distribute, the
gover nnent nust prove (1) know ng, (2) possession, (3) with intent

to distribute. United States v. Lopez, 74 F.3d 575, 577 (5th

Cr.), cert. denied 116 S. C. 1867 (1996). Possessi on may be

joint. United States v. Skipper, 74 F.3d 608, 611 (5th Cr. 1996).

A party to a conspiracy may be held responsible for a substantive
offense that a co-conspirator commts in furtherance of the
conspiracy even if the party did not participate in or have any

know edge of that offense. Pinkerton v. United States, 328 U S.

640, 647 (1946). Thus, once the conspiracy and the defendant’s
7



know ng participation therein is proved beyond a reasonabl e doubt,
a defendant is quilty of the substantive acts his partners

commtted in furtherance of the conspiracy. United States V.

Garcia, 917 F.2d 1370, 1377 (5th Gr. 1990). Here, the evidence is
sufficient under these theories.

DEA agents searched a stash house Craig H llis used and sei zed
97 pounds of marijuana froma freezer in the garage. The marijuana
was part of a load that Narviz supplied and had delivered to Hllis
bet ween August and October 1994. Hllis, as a co-conspirator,
conti nuously possessed the 97 pounds. Thus, Narviz’'s conviction on
Count Four stands.

For the sane reasons, Narviz’'s conviction on Count Seven al so
stands. At trial, the governnent showed that DEA agents searched
anot her stash house and sei zed 183 pounds of marijuana on July 20,
1995. On July 14, Tony Hall had received 300 pounds of marijuana
that Narviz had sent through a co-defendant and took it to that
sane stash house. W hold, therefore, that the jury had sufficient
evi dence to convict Narviz of possessing marijuana on or about July
20, 1995.

4. HEARSAY TESTI MONY

We review a district court’s evidentiary rulings for abuse of

di scretion. United States v. Parks, 68 F.3d 860, 867 (5th Cr.

1995), cert. denied, 116 S. Ct. 825 (1996).

The district court permtted three w tnesses, Perez, Agent



Hildreth, and Agent Boyette, to testify over Narviz’'s hearsay
obj ection concluding the testinony fell within the co-conspirator

exception to the hearsay rule. Fep. R EwviD. 801(d)(2)(E) states “a

statenent is not hearsay if. . . the statenent is offered against
a party and is. . . a statenent by a co-conspirator of a party
during the course and in furtherance of the conspiracy.” For the

Rule to apply, the proponent of the testinony nmust show 1) the
conspiracy existed; 2) the statenent was made during the course of
and in furtherance of the conspiracy; and 3) the co-conspirator and

the defendant are nenbers of the conspiracy. United States v.

Asi bor, 109 F.3d 1023, 1032 (5th Gr. 1997). The proponent nust
establish these elenents by a preponderance of the evidence.

Bourjaily v. United States, 483 U. S. 171, 175 (1987). Further, in

the case of a non-testifying con-conspirator, the proponent nust
adduce i ndependent evidence of a concert of action in which the
def endant was a participant. Asibor, 109 F.3d at 1033.
a. Perez

Nar vi z conpl ai ns Perez made two st atenents whi ch he argues are
obj ectionable. First, Perez testified that he was arrested i n 1987
wth 75 pounds of marijuana that a co-conspirator, Tim MCaskill,
supplied. Wen the governnent asked about the origin of the 75
pounds, Perez testified that it had conme from Narvi z. Second,
Perez testified that he net a pilot who said that he was flying

marijuana from Mexico's interior for Narviz. Narviz argues that



the governnent failed to show that either MCaskill or the pilot
bel onged to the sanme conspiracy as Narviz. Narviz further objected
to Perez’ s testinony concerning McCaskill on the grounds that Perez
had no personal know edge.?

A court nmay evaluate the testinony itself to determ ne whet her
the co-conspirator exception to the hearsay rule has been net.

United States v. Burton, 126 F.3d 666, 671 (5th CGr. 1997). Here,

we ook to Perez’s testinony to determne if it falls within the
exception. W hold that it does. Perez testified that before his
1987 arrest, he nmet twice with Narviz in MCaskill’s presence to
buy marijuana MCaskill was holding for Narviz. Thus, MCaskil
and Narviz are nenbers of the sane conspiracy? and the admtted
statenents were nmade in furtherance of that conspiracy.

As for the pilot, we again examne the testinony itself to
determ ne whether it was properly admtted. W conclude that the
pilot and Narviz were nenbers of the sane conspiracy because the
pilot was flying marijuana for Narviz. Moreover, the pilot’s
statenent was nmade in furtherance of that conspiracy. Thus, the
testi nony was adm ssi bl e under FED. R EvibD. 801(d)(2)(E).

b. Agents Hildreth and Boyette

MWé do not address this objection because the testinony is
adm ssi bl e under the co-conspirator exception to the hearsay rule.

W point out that for the co-conspirator exception to apply,
“sanme conspiracy” does not have to be the sanme conspiracy as
charged n the indictnent. United States v. Arce, 997 F.2d 1123,
1128 (5th Cr. 1993).

10



DEA Agent Hildreth testified that he got a break in his
i nvestigation when Tony Hall, who was then an informant, received
a call fromPerez’s wfe asking for help. Narviz argues that the
co-conspirator exception does not apply because neither Perez’'s
w fe nor Hall were co-conspirators. Hall, at thetinme Perez’s wfe
t el ephoned, was a cooperating witness, and Perez’'s wife was never
shown to be a nenber of the conspiracy.

W agree with the governnent that the testinony is not
hearsay. A statenent is hearsay only if it is being offered to
prove the truth of the matter. Fep. R EwvibD. 801(c). Here, Agent
Hildreth’s testinony was not given to show the truth of what
Perez’s wife said; rather, the purpose of the testinony was to show
why Hildreth resunmed his investigation. Thus, the court did not
abuse its discretion in permtting Hldreth to testify.

Finally, Narviz objects to two allegedly hearsay statenents
Agent Boyette nade. Boyette testified that he told Gant that
Custonms, during a three year investigation, had received
information that Narviz was involved in narcotics snuggling.
Boyette also testified that after arresting and debriefing four
peopl e, investigators were led to Narviz’s ranch. Again, we find
that the district court did not abuse its discretion in admtting
the testinony. The arrest and debriefing statenent, |ike
Hildreth's testinony, is not hearsay because it is not offered to
prove the truth of the arrests and debriefings. | nstead, the

testinony is used to explain why investigators went to Narviz's

11



ranch. As for Boyette’'s warning to Gant, the testinony was
offered torefute Gant’s inplication at trial that he knew not hi ng
about Narviz's illegal activities. Wile Boyette's testinony may
have been prejudicial® Narviz only argues that the testinony was
i nappropri ate because it was hearsay. The testinony is not hearsay
because the testinony was offered to show what G ant knew not
whet her Custons was actually investigating Narviz. Agai n, the
district court did not abuse its discretion in admtting either
Hildreth’s or Boyette’'s testinony.

5. UNI TED STATES SENTENCI NG GUI DELI NES

This Court reviews the district court’s factual findings as to

the relevant quantity of drugs wunder the clearly erroneous

st andar d. United States v. Mntes, 976 F.2d 235, 240 (5th Cr.
1992) .

In making sentencing determnations, a district court may
consider a wide range of evidence and nust be afforded w de

di scretioninthe sources of infornation it uses. United States v.

Ki nbrough, 69 F.3d 723, 734 (5th Cr. 1995). However, the
information upon which a judge relies nust have “a sufficient
indicia of reliability to support its probable accuracy.” U S
SENTENCI NG GUI DELI NES MBANUAL 86A1. 3(a) (1995). Wiile a PSR generally

bears sufficient indicia of reliability, United States v. Alfaro,

\\e do not address whether the testinony was prejudicial because
all issues not briefed are waived. G nel v. Connick, 15 F.3d 1338,
1345 (5th Cr. 1994).

12



919 F. 2d 962, 966, “[b]ald, conclusionary statenents do not acquire
the patina of reliability by nmere inclusion in the PSR ” United

States v. Elwood, 999 F.2d 814, 817-18 (5th Cr. 1993).

Narvi z’s presentence report (“PSR’) hol ds hi mresponsible for
10, 074 kil ograns of marijuana. The probation officer states in the
PSR that the total is based primarily on information contained in
various debriefings, recorded neetings and tel ephone calls, and on
the anmount of marijuana seized in the different arrests of the co-
conspirators. She further states that “[a]lthough the Governnent
has i nformation fromcooperating individuals that the def endant was
involved in narcotics trafficking activities. . . over a period.
of years, this information has not been corroborated with any
specificity. Therefore, the defendant is accountable for only
t hose anmounts of drugs that have been substantiated[.]” However,
as Narviz points out, the debriefings, recorded neetings, and
t el ephone calls upon which the probation officer relied are not
attached to the PSR Nor is there an explanation of how the PSR
was corroborated. In short, thereis noway for this Court to know
whet her the PSR contains sufficient indicia of reliability.
We hold, though, that even if the PSR is unreliable, the
resulting error is harn ess. Assum ng argquendo that Narviz’'s
sentence were based only on the anmounts proven at trial, his
sentence would not change. The PSR holds Narviz responsible for
10,074 kil ogranms of marijuana, which results in a offense | evel of
40. See U. S. SENTENCING GUIDELINES MANUAL 8§ 2D1.5 (1995). Nar vi z
13



concedes that the governnent proved that he was responsible for
4,802 kilograns at trial. That anount, however, would give himan
of fense level of 38, which is a two point reduction. [d. Wat
Narviz ignores is that his offense | evel was rai sed two points for
obstruction of justice. Narviz does not appeal the upward
adj ustnment for obstruction of justice, and all issues not briefed
are waived. Cnel, 15 F. 3d at 1345. Thus, even with the two point
reduction, Narviz' s offense | evel is 40, which would have resulted
in a sentence of 292-365 nonths.* See U.S. SENTENCING GU DELI NES
ManuAL Ch. 5 Pt. A (1995). Because Narviz's sentence falls within
this range, any error resulting from reliance on the PSR is

harm ess. See United States v. Msher, 99 F. 3d 664, 671 (5th Cr.

1996), cert. denied sub nom Cobb v. United States, 118 S. . 73

(1997).

6. FORFElI TURE

21 U.S.C. 8§ 853 permts the forfeiture of a person’s property
if he has been convicted of a federal drug crinme which is
puni shable by nore than a year’s inprisonnent. Here, the jury
found Narviz's truck was forfeit because it was “used, or intended
to be used, in any manner or part, to conmt, or to facilitate the
comm ssion of, [adrug crine]”, 21 U.S.C. 8 853(a)(2), and because
it afforded Narviz control over a continuing crimnal enterprise,

21 U S.C § 853(a)(3). On appeal, Narviz only contests the

“This sentence applies to a defendant with an offense |evel of
40 and a crimnal history that falls wthin category I.

14



forfeiture under (a)(2). Because the forfeiture is sufficient
under 8 853(a)(3), we affirm
B. GRANT

1. COVPENSATED W TNESSES

Grant argues that the governnent’s case agai nst hi mwas based
| argely on three conpensated w tnesses, who were paid either in
ternms of travel expenses or in |enient sentence recomendations.
As a result, he was entitled to a conpensated witness instruction;
however, the trial court only generally instructed the jury on the
effect of a plea agreenent. Because Grant failed to raise this

claimat trial, this Court reviews for plain error. United States

v. Lopez, 923 F.2d 47, 49 (5th Cr. 1991).

For a conpensated w tness’ testinony to be adm ssible, it nust
meet four requirenents: 1) the governnent nmay not encourage or
deli berately use perjured testinony; 2) the governnent nust
conpletely and tinely disclose to the accused the fee arrangenent
it made with the informant; 3) the accused nust have an adequate
opportunity to cross-exam ne the informant and governnent agents
about any conpensation agreenent; and 4) the trial court nust give
a careful instruction to the jury pointing out the conpensated

W t ness’ suspect credibility. United States v. R zk, 833 F. 2d 523,

525 (5th Cr. 1987).
Wil e the judge did not give an instruction pointing out the

W t nesses’ suspect credibility, he did instruct the jury to

15



careful ly, cautiously wei gh the testinony of those who have entered
into a plea agreenent.® It is up to the jury to evaluate the

credibility of conpensated witnesses, United States v. @rcia

Abrego, 141 F.3d 142, 151 (5th Gr. 1998), and the judge’s
instruction allowed the jury to do so. Any error, then, in failing
to give a specific instruction does not rise to the level of plain
error.

2. SPEEDY TRI AL ACT

This Court reviews the factual findings supporting a Speedy

Trial Act ruling for clear error and the | egal concl usi ons de novo.

United States v. Gosz, 76 F.3d 1318, 1323 (5th Cr.), cert.

denied, 117 S. . 167 (1996); United States v. Tannehill, 49 F. 3d

1049, 1051 (5th Gir.), cert. denied, 116 S. C. 167 (1995).

Under the Speedy Trial Act (“the Act”), a defendant nust be
tried within seventy days of indictnent or of the day the defendant
first appears before the judge or magi strate, whichever is |ater.
18 U.S.C. § 3161(c)(1). If nore than seventy days pass, the
indictnment is dismssed upon the defendant’s notion. 18 U S.C 8§
3162(a)(2). Delay resulting fromany pretrial notion through the
concl usi on of the hearing or other pronpt disposition of the notion

is excluded fromcal culation. 18 U. S.C. 8 3161(h)(1)(F). Al the

The judge instructed that “[t]he testinbny of one who provides
evi dence agai nst a defendant as an infornmer pursuant to the terns
of a plea agreenent, or for personal advantage or vindication, nust
al ways be exam ned and weighed by the jury with greater care and
caution than the testinony of ordinary wtnesses.”

16



time between filing the notion and concluding the hearing is
excluded whether or not a delay in holding the hearing is

reasonably necessary. Henderson v. United States, 476 U S. 321

330 (1986).

Grant argues that ninety non-excludabl e days el apsed bet ween
the time he was indicted (Decenber 5, 1995) and the tinme he noved
to dismss the indictnent pursuant to the Act (Novenber 26, 1996).
Thus, the trial court should have dism ssed his indictnent. W
di sagr ee.

As stated above, the Act begins counting seventy non-
excl udabl e days fromthe day of indictnent or the day the def endant
first appears in court, whichever is later. Wiile Gant was
i ndi cted Decenber 5, 1995, he did not nake his first appearance
until January 5, 1996. Because his first appearance was | ater than
the indictnent, Gant’s calculation includes nore than twenty
i nproperly counted days. Thus, fewer than seventy excl udabl e days
el apsed.

3. | NSUFFI Cl ENT EVI DENCE

Grant argues that he was inproperly convicted of noney
| aundering. For the governnent to convict him it nust prove that
he transferred noney to or fromthe United States with the intent
of pronoting or carrying on of marijuana distribution. See 18
U S C 8§ 1956(a)(2). He concedes that he asked another to transfer

money from Mexico to the U S. to pay for the ranch; however, he

17



contends that there is insufficient evidence show ng that he knew
that ranch was being used for illegal activity.

This Court reviews the evidence in the light nost favorable
to, and with all reasonable inferences drawn in support of, the

verdict. United States v. Thonpson, 130 F.3d 676, 688 (5th Cr.

1997). We nust affirmGant’ s conviction under these counts if any
rational trier of fact could have found the essential elenents

beyond a reasonabl e doubt. Jackson v. Virginia, 443 U. S. 307, 319

(1979).

Because Grant admts that he directed ranch paynents to be
transferred fromMexico to the U S., the only question is whether
there is sufficient evidence to showthat G ant knew of the ranch’s
illegal purpose. He contends that the evidence is insufficient.
Six nmonths after Grant becane ranch foreman in 1991, he was ki cked
of f because the buyer® had not made regul ar paynents. He did not
return until early 1993. Moreover, the first direct event |inking
the ranch to marijuana distribution occurred in Cctober 19947 after
G ant ceased to be foreman.

Grant’ s argunent fails because he does not point this Court to

The governnent alleges that Narviz used a straw nman, Francisco
Garcia, to purchase the ranch. The evidence showed, though, that
Narvi z made t he paynents.

I'n Cctober 1994, an potential buyer unexpectedly stopped by the
ranch. He testified that he could snell marijuana and that he
observed ei ght Hi spanic nmen wi th backpacks and beddi ng i n the ranch
house.

18



any evi dence whi ch woul d contradi ct the governnent’s evi dence t hat
he was connected with marijuana distribution. For instance, while
Grant clainms he was not the foreman in Cctober 1994, he fails to
substantiate his argunent with evidence in the record. Nor does he
point this Court to any evidence that would show that his sole
capacity at the ranch was foreman. On the other hand, the
governnent’s evidence shows that six nonths after G ant becane
foreman, all the cattle were gone and the trees showed signs of
negl ect. Further, routine oil changes had not been done on the
equi pnent, and fences had deteriorated or been renoved al t oget her.
Twenty nonths after Grant returned, the ranch still had no pecans
or cattle, and the stock pens, irrigation ditches, and tw houses
wer e negl ect ed.

The governnent al so presented evidence that David Powell, a
co-conspirator, had picked up a marijuana |load at the ranch for
Juan Martinez. Moreover, when Grant’s house was searched after his
arrest, agents found an envelope with the nanme “Juan Martinez”
penciled on it. Wiile this evidence is thin, we review in the
I ight nost favorable to the verdict. W cannot say that a rational
trier of fact could not have found beyond a reasonabl e doubt that
Grant | aundered noney.

4. UNI TED STATES SENTENCI NG GUI DELI NES

The district court’s finding of fact are reviewed for clear

error, and its application of those facts to the guidelines are

19



reviewed de novo. United States v. ©More, 997 F.2d 55, 60 (5th

Cr. 1993). Under the sentencing guidelines, a defendant is
accountabl e for all rel evant conduct including the foreseeabl e acts

of his co-conspirators. United States v. Sotelo, 97 F.3d 782, 799

(5th Cr. 1996) ; UNITED STATES SENTENCING QGUIDELINES MANUAL 8
1B1.3(a)(1)(B). In attributing the acts of co-conspirators to a
particul ar defendant, those acts nust be reasonably foreseeabl e and

within the scope of the crimnal activity. United States v. Sm th,

13 F.3d 860, 867 (5th Cir. 1994).

Grant argues that the 9,028 kilograns attributed to himwere
not reasonably foreseeable. He contends that there was no evi dence
that he was involved in the drug conspiracy from1991-94. Rather,
he clains involvenent beginning in Septenber 1995. Because 400
pounds were delivered between Septenber and Novenber 1995, he
clains responsibility only for that anount.

Grant’s argunent here is simlar to his insufficiency of the
evi dence argunent. Again, he fails to present any evidence to
support his argunent that he was not involved from 1991-94.
However, we do have evi dence before us that while G ant was forenan
the ranch was severely neglected. Further, the governnent
present ed evi dence that in Cctober 1994, a potential buyer, who had
contracted to purchase the ranch, nmade an unexpected visit. The
visit made hi msuspicious that illegal drug activity was occurring
at the ranch. When he reported these suspicions, Gant replied
that he “would see about it”. Gant, however, sued to void the
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sale contract with the buyer and to bar himfromthe ranch. Wth
this evidence before us, and with nothing to contradict it, we hold
that the 9,028 kilograns of marijuana was foreseeable and thus,
affirm Gant’s sentence.
CONCLUSI ON

For the foregoing reasons, we VACATE Narviz’ CONVICTION on
count one. O herwi se, we AFFIRM Narviz’'s CONVICTIONS on the
remai ni ng counts and his SENTENCE. As for Gant, we AFFIRM both

hi s CONVI CTI ONS and SENTENCE.
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