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REYNALDO G GARZA, Circuit Judge:

Helen R Bloomworked as a full tinme court reporter in Bexar
County, Texas, for nore than seven years, ending in July 1993. 1In
1989, Judge Andy Mreles, 73rd Judicial District Court, hired Bl oom
as his official court reporter. Al though <city and county
ordi nances banned snoking in the courthouse facility, Judge Mreles
permtted snoking in his chanbers and offices, over which the
county had no control. Bloom began to experience health probl ens
and m ssed work periodically over the next four years. Bl oom s
doctor advised her that she was suffering frommnmultiple chem ca
sensitivity (including sensitivity to environnental tobacco snoke),
asthma, and other related nedical conditions. The doctor also
advi sed Bl oomto stop working in the courthouse buil di ng, which had
poor ventilation. Bloomrequested and received fromthe district

judges a tenporary transfer to the Justice Center, across the



street fromthe courthouse.

In June, 1993, Bloom applied to Judge Pat Priest, the |ocal
adm nistrative judge, for an open position as a "sw ng" reporter,
which involved relieving court reporters in various courts
t hroughout the county. In her application, Bloom requested
nmodi fication of the position so that she would not have to work in
the old courthouse. Judge Priest infornmed Bl oomthat she was not
eligible for the swng position because her nedi cal condition would
preclude her fromrelieving court reporters in the old courthouse.
Rat her than return to work in the 73rd Judicial D strict Court,
Bl oom resi gned her position.

In June, 1994, after filing and | osing a worker's conpensati on
claim Bloom filed suit in federal court, alleging that Bexar
County had di scrim nated against her in violation of the Americans
Wth Disabilities Act ("ADA"), 42 U.S.C. 88 12101-12213 (1997), and
the Gvil R ghts Act of 1991, 42 U S. C 8§ 1981 (1997). Bl oom s
conplaint alleged that her nedical conditions qualified as a
disability under the ADA, thereby obligating Bexar County to
accommodate her disability. Bl oom all eged that Bexar County's
failure to accomobdate her disability and failure to enforce city
and county ordinances prohibiting snoking in the courthouse
constituted a constructive discharge which anpbunted to
discrimnation. Blooms conplaint sought conpensatory damages and
a permanent injunction requiring Bexar County to rehire her as a
court reporter in the Justice Center or in a conparable position

t hat accommobdat es her disability.



The federal district court denied Bexar County's first notion
todismss or, inthe alternative, for summary judgnent. Foll ow ng
the exchange of discovery requests and the designation of
W t nesses, Bexar County again noved for sunmmary judgnent, arguing
t hat Bexar County was not Bl oom s enpl oyer for purposes of the ADA
and, therefore, could not have discrimnated against her. The
district court found that Bexar County coul d not have di scrim nated
against Bloomin violation of the ADA because, under Texas | aw,
Bexar County had no authority with regard to the hiring, firing, or
assigning of court reporters. The court went on to find that, at
any rate, Bloom had not denonstrated a "disability" as defined in
the ADA. Accordingly, the district court issued a summary j udgnent
in favor of Bexar County.! That same day, the district court
denied Bloom's notion for | eave to anend her conpl aint.

Di scussi on

A. The District Court Properly G anted Summary Judgnment on Bl ooni s
ADA Cl ai ns

Inthis circuit, we reviewa district court's sunmary j udgnent
de novo. Hanks v. Transcontinental Gas Pipe Line Corp., 953 F. 2d
996, 997 (5th Cr.1992). 1In this context, we viewthe evidence in
the Iight nost favorable to the non-novant. |d. Summary judgnent
is proper if the evidence so viewed shows that there is no genuine
i ssue as to any material fact and that the noving party is entitled

to a judgnent as a matter of law Feb. R Cv. P. 56(c).

!Bl oom does not appeal the district court's summary judgnent
on her 8§ 1981 clains, which the court granted because Bl oonis
conplaint failed to allege racial or ethnic aninus as required by
§ 1981.



1. Bloomis Clainms Under ADA Title |

Regar dl ess of whet her Bl oomwas di sabl ed, the district court
properly granted summary judgnent because Bexar County was not
Bl oom's enployer for ADA Title | purposes. ADA Title | nakes it
unlawful for a covered entity to discrimnate against a qualified
individual with a disability "because of the disability of such
individual in regard to job application procedures, the hiring,
advancenent, or di scharge of enpl oyees, enpl oyee conpensation, job
training, and other terns, conditions, and privileges of
enpl oynent . " 42 U.S. C. 8§ 12112(a). A "covered entity" is an
"enpl oyer, enploynent agency, |abor organization, or joint
| abor - managenent commttee." 42 U.S.C. § 12111(2). The statutory
term "enpl oyer" neans "a person engaged in an industry affecting
comerce who has 15 or nore enpl oyees for each working day in each
of 20 or nore cal endar weeks in the current or precedi ng cal endar
year, and any agent of such person...." 42 U S . C 8§ 12111(5)(A).

Bexar County is not a "covered entity" with regard to Bl oom
because Bexar County was not Bl oom s enployer. In Texas, court
reporters are enployees of the state, rather than the county.
Gll-Massar v. Dallas County, 781 S.W2d 612, 617 (Tex. App. —bal |l as
1989, no wit). Texas |law gives the Texas Suprene Court power to
make rules governing the certification and conduct of court
reporters. Tex. Gov' 1 CobE AW. § 52.002 (West 1997). Court
reporters for the Texas district courts are subject solely to the
control of the elected state district judges. See Rheuark v. Shaw,

628 F.2d 297, 301, 306 (5th Cr.1980) (noting that Texas district



j udges have absolute authority over appointnment of official court
reporters), cert. denied sub nom Rheuark v. Dallas County, 450
UsS 931, 101 S.C. 1392, 67 L.Ed.2d 365 (1981). The district
judges appoint the court reporters, who hold office "at the
pl easure of the court." TeEx. Gov' T CobE ANN. § 52.041. A nmgjority of
district judges in Bexar County nust agree to the necessity and
met hod of hiring additional court reporters, and the presiding
judge determ nes the assignnents of any additional reporters so
hired. Tex. Gov' T CooE ANN. § 52.044; see also Rheuark, 628 F.2d at
301, 306 (noting "district judges in Texas possess absolute
di scretionary power to hire as many substitute court reporters as
they deem necessary ." and "each district judge possesses
absolute authority to appoint an unlimted nunber of substitute
court reporters as need requires and to conpel the county to pay
their salaries and fees.") (footnotes onmtted). The Texas
| egislature's decisionto explicitly vest control of state district
court reporters in state district judges rather than counties
precludes a finding that Bexar County was Bl ooni s enpl oyer for ADA
Title | purposes.

Bl oomcites cases supporting the proposition that a defendant
need not be the plaintiff's direct enployer to be |iable under ADA
Title |, see Carparts Distrib. Cr. v. Autonotive Wmolesaler's
Ass'n of New England, Inc., 37 F.3d 12, 18 (1st G r.1994)
(acknow edging the possibility that particular circunstances my
arise in which Title | wuld apply where plaintiff is not

technically defendant's enployee); United States v. State of



IIlinois, 3 A D Cases 1157, 1994 W 562180, *2 (N.D.111.1994)
("There is no express requirenent that the covered entity be an
enpl oyer of the qualified individual."); however, Fifth Crcuit
precedent counsels against such a finding in this case. Carparts
and State of Illinois rest on an anal ogy between ADA Title |I and
Title VII of the Cvil R ghts Act of 1964, under which sone courts

have consi dered def endants to be "enpl oyers" despite t he absence of

a direct enploynment relationship with the plaintiff.? See
Carparts, 37 F.3d at 18; State of Illinois, 1994 W. 562180 at *3.
Fifth Crcuit precedent as to Title VII, however, is to the

contrary; therefore, Bloom s anal ogy, even if accepted, would be
unavailing. See Fields v. Hallsville Indep. Sch. Dist., 906 F.2d
1017, 1019 (5th G r.1990) (holding that Fifth Crcuit test for

2lt is worth noting here that the authority that Carparts and
State of Illinois relied upon for the proposition that a def endant
need not be the direct enployer of the plaintiff to be |iable under
ADA Title | have since becone questionable at best. The Seventh
Circuit expressly overruled the primary Title VIl case that the
district court relied upon in State of Illinois, which the First
Circuit also cited in Carparts. See Al exander v. Rush North Shore
Med. Cir., 101 F.3d 487 (7th Gr.1996) (overruling Doe v. St.
Joseph's Hosp. of Fort Wayne, 788 F.2d 411 (7th Cr.1986)), cert.
deni ed, --- UuSs ----, 118 S.C. 54, --- L.Ed.2d ---- (1997).
Additionally, the primary Title VIl case that the First Crcuit
relied on in Carparts was Sibley Mem Hosp. v. WIlson, 488 F.2d
1338 (D.C.Cir.1973), a D.C. Crcuit case decided before the D.C
Crcuit's decision in Spirides v. Reinhardt, 613 F.2d 826
(D.C.Gr.1979). Spirides established the economc realities/common
| aw control test, later adopted by this circuit, which considers
the economc realities of enploynment, but focuses on control as the
main factor for determning the existence of an enploynent
relationship under Title VII. 613 F.2d at 831-32; see also Mares
v. Marsh, 777 F.2d 1066, 1067-68 (5th G r.1985) (adopting First
Circuit's economc realities/common | awcontrol test). Wile these
cases do not rule out the possibility that a plaintiff nmay maintain
an action against a defendant who is not, technically, the
plaintiff's direct enployer, they do establish that the focus of
any inquiry nust be the elenent of control.
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enpl oynent relationship under Title VIl focuses on control over
enpl oyee' s conduct), cert. denied, 498 U S. 1026, 111 S.Ct. 676,
112 L.Ed.2d 668 (1991). Under our test for determning the
exi stence of an enploynent relationship in the context of a Title
VI| case, "the right to control an enpl oyee's conduct is the "nost
i nportant factor.' " I d.; accord., Diggs v. Harris Hospital-
Met hodi st, Inc. 847 F.2d 270 (5th Gr.), cert. denied, 488 U S.
956, 109 S.Ct. 394, 102 L.Ed.2d 383 (1988).

Bexar County coul d not have di scri m nat ed agai nst Bloomin the
manner proscribed by Title | because Bexar County did not have
control or authority over "job application procedures, the hiring,
advancenent, or di scharge of enpl oyees, enpl oyee conpensation, job
training, [or] other terns, conditions, and privileges of
enploynent." 42 U S C. § 12112. As the federal district court
noted below, state judges are elected officials of the State of
Texas and are not agents, officials, or enployees of the county.
TEX. ConsT. art. V, 8 7. No county official has the authority to
overrule the district judges wwth regard to the hiring, firing, or
assignnent of official court reporters in the state judicial
system See Rheuark, 628 F.2d at 301-02 (noting that county
comm ssioners |lack authority to require district judges to obtain
advance cl earance before hiring additional court reporters). Wile
Bexar County may perform the mnisterial task of paying the
salaries of court reporters, it does so under the direction of
state law. Tex. Gov' T CobE ANN. 88 52. 041, 52.054-52.057; see also
Rheuark, 628 F.2d at 306 n. 16 ("The paynent of court reporters’



salaries is a mnisterial function...."). Additionally, the
relevant district judge, and not the county, determ nes the anount
of a court reporter's salary. Tex. Gov/' T CobE ANN. 88 52. 041, 52. 044,
52.051; see also Rheuark, 628 F.2d at 306 (noting that district
judges have "absolute authority to ... conpel the county to pay
[court reporters'] salaries and fees.").

These sanme factors would preclude finding an enploynent
relationship in the context of a Title VI enpl oynent
di scrimnation claim In the Fifth Grcuit, we determ ne the
exi stence of an enploynent relationship for Title VII purposes
using the hybrid economc realities/common |law control test.
Fields, 906 F.2d at 1019; Diggs, 847 F.2d at 272. Al though other
factors are relevant,® the nost inportant factor is "the extent of

the enployer's right to control the "nmeans and manner' of the

3Al t hough focusing mainly on the el enent of control, Spirides
al so consi dered several factors related to the "economc realities"”
of enpl oynent, i ncluding:

(1) the kind of occupation, with reference to whether the
work usually is done under the direction of a supervisor
or is done by a specialist wthout supervision; (2) the
skill requiredinthe particular occupation; (3) whether
the "enployer" or the individual in question furnishes
t he equi pnment used and the pl ace of work; (4) the length
of time during which the individual has worked; (5) the
met hod of paynent, whether by tinme or by the job; (6)
the manner in which the work relationship is term nated,
i.e., by one or both parties, with or without notice and
expl anation; (7) whether annual |eave is afforded; (8)
whet her the work is an integral part of the business of
the "enployer"; (9) whether the worker accunul ates
retirement benefits; (10) whether the "enployer" pays
social security taxes; and (11) the intention of the
parties.

Spirides, 613 F.2d at 832.



wor ker's performance....' " Mares v. Marsh, 777 F.2d 1066, 1067
(5th Cr.1985) (quoting Spirides v. Reinhardt, 613 F.2d 826, 831
(D.C.Gr.1979)). Bexar County had no right to control the neans
and manner of Bloonls performance because the Texas |egislature
vested that right exclusively in the state district court.
Furthernore, none of the "economc reality" factors weigh strongly
in Blooms favor, therefore, no enploynent relationship existed.
Accordingly, the federal district court correctly granted sunmary
judgnent as to Bloomis Title | clains.

2. Bloomis Cains Under ADA Title |1

Regar dl ess of whet her Bl oomwas di sabled, the district court

correctly granted summary judgnent on Bloonis ADA Title Il clains
because ADA Title Il expressly does not apply to public entities,
i ncluding | ocal governnents. ADA Title Ill makes it unlawful for

"public accommpbdations” and private entities that provide public
transportation to di scrim nate agai nst i ndi vi dual s wth
disabilities in the provision of "goods, services, facilities,
privil eges, advantages, or accommobdations.” 42 U S.C. 8§ 12182(a).
Title 11l defines "public accomopdations” as certain "private
entities,” and includes a list of the types of private entities
included within that definition, such as places of |odging, food
and drink establishnents, places of exhibition or entertainnent,
sal es or rental establishnments, service establishnments, and ot hers.
42 U.S.C. § 12181(7). Section 12181(6) qualifies this definition
by defining the term"private entity" as "any entity other than a

public entity (as defined in [ADA Title I1I] )." 42 U.S. C. 8



12181(6). The definition of "public entity" in ADA Title II
i ncludes "any State or | ocal governnent." 42 U.S.C. 8§ 12131(1)(A).
Accordingly, the structure and | anguage of ADA Title Il expressly
precl udes Bl oom s cl ai ns agai nst Bexar County under that title.
Several recent holdings support the inapplicability of ADA
Title I'll to public entities such as Bexar County. In Sandison v.
M chi gan Hi gh Sch. Athletic Ass'n, 64 F.3d 1026 (6th G r.1995), the
Sixth Grcuit held that "[p]Jublic school grounds and public parks
are of course operated by public entities, and thus cannot
constitute public accommpdati ons under title Ill." 64 F.3d at 1036.
In reaching this conclusion, the Sixth Crcuit relied on the
statutory exclusion of public entities from the definition of
private entities, as well as Departnent of Justice regul ations
defining "place of public accommbdation"” as " "a facility, operated
by a private entity, whose operations affect commerce and fal
within at | east one of the follow ng categories'...." 1d. (quoting
28 CF.R 8§ 36.104). More recently, in the context of a claimthat
a public school district's refusal to adm nister a prescription

drug to a student, the Eighth Grcuit held that "[e]ntities subject

to Title Ill include private schools, but not public ones."” DeBord
v. Board of Educ., 126 F.3d 1102, 1106 (8th Cr.1997). In so
hol ding, the Eighth Circuit noted "Title Ill of the ADA applies to

private entities providing public accombdations[,] not to public
entities." 1d.; accord., e.g., Rhodes v. Chio H gh Sch. Athletic
Ass' n, 939 F. Supp. 584, 591 (N.D. Onio 1996) ("[The] definitions [in
42 U.S.C. 88 12181(6)-(7) ] have been understood to nmean that a
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pl ace of public acconmobdation nust be operated by a private
entity."); Kessler Inst. for Rehabilitation, Inc. v. Mayor and
Council of Essex Fells, 876 F.Supp. 641, 652 (D. N J.1995)
("Municipalities, as wel | as muni ci pal depart nents,
instrunmentalities, and agencies, are specifically excluded fromthe
definition of "private entities' subject to [Title] [II1.");
Crowder v. Kitagawa, 842 F.Supp. 1257, 1267 (D.Haw. 1994) ("The
definition of "private entity' in 42 U.S.C. 8§ 12181(6) specifically
excludes any public entity such as the State of Hawaii.
Accordingly, neither Title IlIl of the ADA nor its regulations
concerning service animals apply to the Hawaii quarantine
system"), rev'd on other grounds, 81 F.3d 1480 (9th G r.1996)
(reversing based on analysis of ADATitle Il, rather than ADA Title
111).
B. Bloonis Mtion for Leave to Amend

This Court reviews a denial of |eave to amend under an abuse
of discretion standard. Halbert v. Gty of Sherman, 33 F.3d 526,
529 (5th G r.1994). The Federal Rules of G vil Procedure provide
that "leave to anmend shall be freely given when justice so
requires.” FED. R Qv. P. 15(a). Al t hough the district court
should li berally all ow anendnents, | eave to anend i s not autonmatic.
ld. The decision to grant or deny leave is within the sound
di scretion of the district court. 1d.

The district court did not abuse its discretion in denying
Bl ooms notion for |eave to anend. The court found that Bloonis

nmotion nerely sought to allege additional sources of her allergic
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reaction that Bexar County all egedly was or shoul d have been aware
of . The court denied Bloonis notion on the sane day that it
granted summary judgnent to Bexar County, and found that the
proposed anendnent did not state additional clainms or cure the
defects in Bloonis clains. W have already held that the district
court properly granted sunmary judgnent agai nst Bl oom on her ADA
clains. The allegations in Blooms proposed anendnent woul d not
change our anal ysi s regardi ng sunmary judgnent; therefore, we hold
that the district court did not abuse its discretion in denying
| eave to anend.
Concl usi on

Vi ewi ng the evidence in the |light nost favorable to Bl oom the
non-novant, we find that the district court properly granted
summary judgnent on Bl oom s ADA cl ai ns. Bexar County's | ack of
control over state district court reporters precludes liability
under ADA Title | because Bexar County was not Bl ooni s enpl oyer and
because Bexar County coul d not have discrim nated agai nst Bloomin
the manner proscribed by ADA Title I. ADA Title |1l does not apply
to public entities; therefore, Bexar County cannot be held |iable
for Blooms ADA Title Ill clainms. Furthernore, the district court
did not abuse its discretion in denying Bloonms notion for |eave to
anend. Accordingly, we AFFIRM the district court's sumary

j udgnent .

12



