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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FIFTH CIRCU T

No. 97-41438

ROBERT EXCELL WHI TE,
Peti ti oner- Appel | ant,

V.

GARY L JOHNSON, DI RECTOR, TEXAS DEPARTMENT OF
CRI M NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas

August 26, 1998
Before KING DAVIS, and WENER, G rcuit Judges.

KING Crcuit Judge:

Petitioner-appellant Robert Excell White, a Texas death row
i nmat e convicted of capital nurder, appeals the district court’s
denial of his petition for a wit of habeas corpus. Wite
contends that the district court erred in denying his petition

because the trial court violated the mandate of Ake v. Gkl ahonm,

470 U. S. 68 (1985), by denying his notion for the appointnment of
a psychiatrist to aid himduring the sentencing phase of his
trial, thereby denying himdue process of |aw and rendering the

assi stance provided by his trial counsel unconstitutionally



i neffective. Because we conclude that any Ake error that may
have occurred in this case was harmless, we affirm
| .  FACTUAL BACKGROUND

On May 10, 1974, petitioner-appellant Robert Excell Wite,
who at the tinme lived in Waco, Texas, began drinking al cohol at a
| ocal tavern around noon and continued until 1:00 a.m He then
took his wife honme and proceeded to the honme of Roy Perryman
where he continued to drink. After drinking and talking with
Perryman for a while, Wiite pulled a knife that Perryman had
sharpened for himfromits scabbard and stabbed Perryman to
death, stating, “Roy, | hate for it to end like this, but its
[sic] your time to go.” Wiite then stole several firearns
bel onging to Perryman and left his hone.

Shortly after killing Perryman, Wite |left Waco with Gary
Dal e Livingston and subsequently net up with Gary Livingston’s
brot her, Janes Livingston, at a notel on Interstate 35. The
three proceeded north to McKi nney, Texas. Wite and the
Li vi ngston brothers di scussed robbing a store, and Wite observed
that they would be unable to | eave any witnesses to the robbery
alive. They then proceeded approximately three ml|es east on
H ghway 380 to a gas station and conveni ence store nanmed Hi Il Top
Grocery, where they arrived at approximately 6:30 a. m

The station owner, 73-year-old Preston Broyles, began

punpi ng gas into Wiite's car. Gary Coker and Billy St. John,



both ei ghteen years old, had stopped to put oil in their truck at
the station. White exited the car wwth a .30 caliber Plainfield
car bi ne machi ne gun and ordered Broyles, Coker, and St. John into
the station office. Wite ordered Broyles to open the cash
regi ster and ordered Broyles, Coker, and St. John to hand over
their wallets. One of the robbery victins nmade a comment t hat
apparently angered Wiite. Wite responded, “lI w shed you hadn’t
said nothing, I"'mgoing to kill you.” Janes Livingston ained a
.22 caliber pistol at the victimwho had nade the coment, and
White shoved himout of the way, stating, “He’s mne.” Wite
then repeatedly shot Broyles, Coker, and St. John, killing al
three of them Just prior to shooting the last of the victins,
who was begging for his |life, Wite stated, “Goddammt, you’ve
got to go too, I'"'mnot going to | eave any witnesses.” Wite and
the Livingstons then returned to Waco, and the three divided up
t he proceeds of the robbery, with each of themreceiving $65.
After returning to Waco, Janes Livingston parted conpany
wth Wiite and Gary Livingston, who |left town for California.
They nade it as far as Abilene, Texas and then decided to return
to Waco. Wiile in Waco, Wiite and Gary Livingston threw the
machi ne gun used in the H Il Top Gocery nurders into the Brazos
River. They then got sone clothing and headed for M ssissippi.
Sonmewhere along the way, Wiite got angry at Gary Livingston and
threatened to shoot him Gary Livingston asked to get out of the
car, and White left himin Tyler, Texas.
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White arrived at his cousin Johnny White's hone in
Cl evel and, M ssissippi on May 14, 1974. \Wiite told Johnny Wite
about what had happened at H Il Top Gocery and al so stated that
he intended to kill a M ssissippi judge known as Judge M cky, who
had been involved in a previous crimnal conviction of Wite.
Johnny White convinced himto surrender to | aw enforcenent
authorities at the Boliver County Sheriff’s Departnment. Wite
gave statenents to M ssissippi and Texas | aw enforcenent officers
inplicating hinmself in the H Il Top Gocery nurders both at the
M ssissippi jail and during the trip back to Texas.

1. PROCEDURAL BACKGROUND

On May 24, 1974, a Collin County grand jury indicted Wite
and the Livingston brothers for the capital nurder of Broyles,
Coker, and St. John. After a jury trial, Wite was found guilty
of the capital nurder of Broyles and sentenced to death. The
Texas Court of Crimnal Appeals affirnmed Wiite's conviction and

sentence on July 14, 1976, see Wite v. State, 543 S.W2d 104

(Tex. Crim App. 1976), and the Suprene Court denied his petition

for a wit of certiorari, see Wite v. Texas, 430 U. S. 988

(1977). Wiite subsequently challenged his conviction
collaterally through two state applications for a wit of habeas
corpus. The Texas Court of Crim nal Appeals granted the second
such notion on the ground that Wiite had been inperm ssibly

conpell ed to undergo a governnent psychiatric exam nation, the



results of which were used against himat trial, in violation of

Estelle v. Smth, 451 U S. 454 (1981), and vacated his

convi cti on.

On the sane date that the Texas Court of Crimnal Appeals
granted Wite's application for a wit of habeas corpus, the
trial court appointed counsel for White and again set the case
for trial. The trial began on June 8, 1987, and the jury
returned a guilty verdict. After the punishnment phase, the jury
answered the special issues submtted to it pursuant to article
37.071 of the Texas Code of Crimnal Procedure in the
affirmative.? The trial court accordingly sentenced Wite to
death. The Texas Court of Crim nal Appeals affirnmed Wite’s
conviction on direct appeal, and the Suprene Court denied his

petition for a wit of certiorari, see Wite v. Texas, 507 U S

975 (1993).
Wiite filed his first federal habeas petition in 1993, and

the district court dismssed it without prejudice on May 11,

' At the tinme of Wiite's trial, the special issues nandated
by article 37.071 were as foll ows:

(1) whether the conduct of the defendant that caused
the death of the deceased was conmtted deliberately
and with the reasonabl e expectation that the death of
t he deceased or another would result;

(2) whether there is a probability that the defendant
would commt crimnal acts of violence that would
constitute a continuing threat to society .

Tex. CooE CRIM Proc. ANN. art. 37.071 (Vernon 1981) (anended in
1985) .



1994, to allow Wiite to exhaust his state renmedies on the clains
presented. Wiite then filed a state application for habeas
relief, which the Texas Court of Crimnal Appeals denied on July
12, 1994. On July 14, 1994, Wiite filed another federal habeas
petition, asserting the sanme clains presented in his state habeas
application, and a notion to stay execution. On July 15, 1994,
the district court granted Wiite’'s notion for a stay. On
Novenber 7, 1997, the district court adopted the magistrate
judge’s report and recommendation that Wite' s habeas petition be

denied. See Wiite v. Director, TDCJ-I1D, 982 F. Supp. 1257, 1258

(E.D. Tex. 1997). Wite filed a notice of appeal and an
application for a certificate of probable cause (CPC) on Novenber
24, 1997, and the district court granted Wite a CPC on Decenber
12, 1997. VWhite now appeals the district court’s denial of his
petition for habeas relief.
[11. DI SCUSSI ON

On appeal, Wite contends that he is entitled to habeas
relief on two grounds: (1) the trial court conmtted
constitutional error by denying his request for the appointnment
of a psychiatrist to aid with his defense at the puni shnent phase
of his trial and (2) the court’s failure to appoint such a
psychi atri st rendered the assistance provided by his counsel
unconstitutionally ineffective. W consider each of these

argunents in turn.



A. Failure to Appoint a Psychiatrist

In Ake v. Okl ahoma, 470 U S. 68 (1985), the Suprene Court

held that the state has a constitutional obligation to provide an
i ndigent crimnal defendant with access to the assistance of a
psychiatrist in the following two circunstances: (1) “when a
def endant denonstrates to the trial judge that his sanity at the
time of the offense is to be a significant factor at trial” and
(2) “in the context of a capital sentencing proceedi ng, when the
State presents psychiatric evidence of the defendant’s future
dangerousness.” |d. at 83.

Based upon his belief that the state would offer psychiatric
evidence to establish his future dangerousness during the
puni shment phase of his trial, Wite nade a notion for the
appoi ntnment of a psychiatrist. The trial court offered Wite the
follow ng options: (1) a simultaneous, joint exam nation
conducted by a governnent psychiatrist and a psychiatrist of
White's choosing or (2) an exam nation by a court-appointed
psychi atrist who would then report to the trial court, the
prosecution, and Wiite. Wite declined both options and the
trial court therefore denied his notion.

White contends that the options offered by the trial court
did not satisfy Ake because they forced himto make a choice
bet ween exercising his due process and equal protection-based

rights to psychiatric assistance and his Fifth Arendnent



privilege against self-incrimnation. He bases this argunent on
the fact that both options proposed by the trial court would have
resulted in full disclosure of the results of the exam nation and
any incrimnating statenents nade by Wiite during the exam nation
to the state. The state concedes that its intention to offer
psychiatric evidence of Wiite s future dangerousness was
sufficient to vest Wiite with a right to psychiatric assistance
under Ake. However, it contends that the options proposed by the
trial court were sufficient to satisfy Ake. For the reasons set
forth bel ow, we conclude that we need not reach the issue of

whet her the options posed by the trial court satisfied Ake
because, assum ng arguendo that they did not, the error was

harnl ess. 2

2 The district court in this case accepted the magi strate
judge’s conclusion that this court’s decision in Ganviel v.
Lynaugh, 881 F.2d 185 (5th Cr. 1989), nandates a concl usion that
the trial court did not commt Ake error in this case. In
G anviel, this court addressed a constitutional challenge to
article 46.02 of the Texas Code of Crimnal Procedure. See id.
at 191. At the tine pertinent to Ganviel, article 46.02
provided that the “court may at its discretion appoint
disinterested experts to exam ne the defendant with regard to his
present conpetency to stand trial and as to his sanity.” TEX
Cooe CRRM Proc. ANN. art. 46.02, 8 2(f)(1), historical notes
(Vernon 1979) (anended 1975). The trial judge appointed an
expert pursuant to this statute. See Ganviel, 881 F.2d at 191.
Shortly before the petitioner’s trial, article 46.02 was anended
to provide that “[a] witten report of the exam nation [conducted
by the appointed expert] shall be submitted to the court within
30 days of the order of exam nation, and the court shall furnish
copies of the report to the defense counsel and the prosecuting
attorney.” Tex. Cobe CRRM Proc. ANN. art. 46.02, 8§ 3(d) (Vernon
1979). Pursuant to the anended statute, the trial court ordered
rel ease of the appointed expert’s report to the state. See
Granviel, 881 F.2d at 191.




The petitioner in Ganviel, who raised an insanity defense
during the guilt phase of his trial, clained in his petition for
habeas relief that the procedure established by article 46.02 was
insufficient to satisfy Ake because it authorized disclosure of
the psychiatrist’s report to the state. Ganviel, 881 F.2d at
191. This court rejected the petitioner’s contention, concl uding
that the appointnent of a disinterested expert satisfied Ake's
mandate that the state guarantee crim nal defendants access to
““the raw materials integral to the building of an effective
defense.”” 1d. at 192 (quoting Ake, 470 U S. at 77). The court
further rejected the defendant’s contention that the adm ssion of
the testinony of the psychiatrist who conducted the exam nation
against himat trial violated his Fifth Amendnent privil ege
agai nst self-incrimnation because the petitioner had placed his
mental state at issue by pleading insanity. See id. at 190.

In his report and recommendati on, the nagi strate judge
concluded that Ganviel is controlling in this case. However,
this case is at | east arguably distinguishable from G anviel.
When a crimnal defendant pleads an insanity defense and offers
psychi atric evidence in support thereof, he places his nental
state at issue. This court has |ong recogni zed that “a defendant
who puts his nental state at issue with psychol ogi cal evidence
may not then use the Fifth Anendnent to bar the state from
rebutting in kind.” Schneider v. Lynaugh, 835 F.2d 570, 575 (5th
Cir. 1988). This rule rests upon the premse that “[i]t is
unfair and inproper to allow a defendant to introduce favorable
psychol ogi cal testinony and then prevent the prosecution from
resorting to the nost effective and in nost instances the only
means of rebuttal: other psychological testinony.” 1d. at 576.

In this case, Wiite did not place his own nental state at
i ssue; rather, the state did so by offering psychiatric evidence
of his future dangerousness. As indicated infra, \Wite sought
t he appoi nt nent of an i ndependent psychiatrist nerely as a neans
of counterbal ancing the state’s evidence. It nay be the case
that by offering rebuttal psychiatric testinony based upon an
out-of -court psychiatric examnation the results of which the
state was not privy to, White would have sacrificed any Fifth
Amendnent right he otherw se possessed to decline to submt to a
state psychiatric exam nation the results of which could be used
against himat trial. See Estelle v. Smth, 451 U S. 454, 461-
69, 472 (1981) (holding that the adm ssion of statenments nade by
the defendant during a pretrial psychiatric exam nation violated
his Fifth Amendnent privil ege agai nst conpel |l ed sel f-
incrimnation because he was not advi sed before the exam nation
that he had a right to remain silent and that any statenent that
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1. Applicability of harm ess-error anal ysis
to the alleged Ake error

To date, this court has not squarely addressed the question
of whether Ake error is anenable to harnl ess-error anal ysis,

t hough in Volson v. Blackburn, 794 F.2d 173 (5th G r. 1986), we

inplied that a habeas petitioner nmust make sone show ng of
“prejudice” in order to be entitled to habeas relief on the basis
of Ake error. See id. at 176. Three other circuits have

expressly concluded that Ake error is subject to harm ess-error

anal ysis, and we now join them See Tuggle v. Netherland, 79

F.3d 1386, 1388 (4th Cir. 1996); Brewer v. Reynolds, 51 F.3d

1519, 1529 (10th G r. 1995); Starr v. Lockhart, 23 F.3d 1280,

1291 (8th Cir. 1994).

he made coul d be used agai nst himat a capital-sentencing
hearing, but noting that “a different situation arises where a
def endant intends to introduce psychiatric evidence at the

penal ty phase”). However, in this case, it was not even
especially clear that Wiite intended to offer psychiatric
testinony fromthe psychiatrist whose appoi nt ment he sought from
the trial court. Rather, he nmay have sinply used the
psychiatrist’s assistance in formulating a cross-exam nation of
the state’s psychiatrist. |In such a circunstance, it is not
clear that the trial court could properly condition Wite’'s
access to psychiatric assistance upon subm ssion to a psychiatric
exam nation the results of which would be i nmedi ately accessi bl e
to the state. As indicated infra, however, we need not resolve
this issue because, even assuming that the trial court commtted
Ake error by so conditioning Wiite' s access to the assistance of
a psychiatrist, such error was harnmless. W therefore decline to
resol ve the issue of whether the trial court actually commtted
Ake error.

10



Whet her a particular constitutional error is subject to
harm ess-error anal ysis hinges upon whether the error constitutes
“trial error” or “structural error.” Trial error is error that

occur[s] during the presentation of the case to the jury.’”

Brecht v. Abrahanson, 507 U. S. 619, 629 (1993) (brackets in

original) (quoting Arizona v. Fulmnante, 499 U S. 279, 307-08

(1991)). Such error “is anmenable to harm ess-error anal ysis
because it ‘may . . . be quantitatively assessed in the context
of other evidence presented in order to determne [the effect it
had on the trial].’”” [Id. (ellipses and brackets in original)

(quoting Fulmnante, 499 U S. at 307-08). “Structural error” is

error “affecting the franmework within which the trial proceeds,
rather than sinply an error in the trial process itself.”
Ful m nante, 499 U S. at 310. By its very nature, structural
error “def[ies] analysis by ‘harm ess-error’ standards.” [d. at
309.

The Suprenme Court has observed that classification of an
error as structural, and therefore not subject to review for
harm essness, is “the exception and not the rule.” Rose V.
dark, 478 U. S. 570, 578 (1986). “[I]f the defendant had counsel
and was tried by an inpartial adjudicator, there is a strong
presunption that any other errors that may have occurred are
subject to harm ess-error analysis.” [d. at 579.

As noted earlier, Ake recognizes a constitutional right on
the part of a crimnal defendant to the assistance of a
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psychiatrist in two general circunstances: (1) “when [the]

def endant denonstrates to the trial judge that his sanity at the
time of the offense is to be a significant factor at trial,” and
(2) “when the State presents psychiatric evidence of the
defendant’ s future dangerousness” during a capital sentencing
hearing. Ake, 470 U.S. at 83. In this case, as Wite hinself
concedes in his reply brief, we need only concern ourselves with
the potential harnl essness of a trial court’s error in denying a
request for the assistance of a psychiatrist in devel oping a

def ense on the issue of future dangerousness during the

puni shment phase of trial because this was the only basis upon
whi ch Wiite predicated his request for expert psychiatric

assistance.® See WIllians v. Collins, 989 F.2d 841, 844 n. 10

(5th Gr. 1993) (noting in dicta that, “in evaluating an Ake

3 At the pretrial hearing at which the trial court
addressed Wiite's request for the appointnent of a psychiatrist,
the trial court asked whether “there [was] sone question of
conpetency of M. White to stand trial, or sonme question about
whet her he was insane at the tine of the alleged offense.”
White’'s counsel responded as foll ows:

| don’t have any question about the first question the
Court raises about his conpetency to stand trial at
this point. But his nental state at the tine of the
of fense, there m ght be sone question, and that is one
t hi ng which we would want to have a psychiatri st
appoi nt ed.

This statenent alone was plainly insufficient to support the
appoi ntnment of a psychiatrist to assist in the devel opnent of an
insanity defense. See Volson v. Blackburn, 794 F.2d 173, 176
(5th Gr. 1986) (“Ake requires that the defendant, at a m ni nrum
make al | egati ons supported by a factual showi ng that the
defendant’s sanity is in fact at issue in the case.”).

12



claim we should |look only to the evidence before the trial judge
at the tine he ruled on the request for psychiatric assistance”);

Messer v. Kenp, 831 F.2d 946, 960 (1l1th G r. 1987) (en banc)

(evaluating an Ake claimby “exam ning the information before the
trial judge when he denied the defendant’s notion for the
appoi ntnent of an i ndependent psychiatrist”).

White's notion requesting the appointnment of a psychiatri st
nmerely stated the foll ow ng:

This case involves conplex issues of fact. It is
necessary for the defendant’s counsel to have ful
access to an accurate know edge of the facts involved
in the case in order to render effective assistance to
the defendant in the preparation and trial of this
case. Such know edge can cone only through the
concentrated efforts of an experienced psychiatrist.

During a pretrial hearing on this and ot her notions, Wite's
counsel clarified the basis of his request for the appoi nt nent of
a psychiatrist as foll ows:

Your Honor, its [sic] our feeling that the State is
going to attenpt to offer psychiatric testinony at the
puni shment phase of the case, if the punishnent phase
is reached, to bear on the question of how the jury
wll be [asked] by the State to answer the Specia

| ssues which will be submtted to themon the

puni shnment phase, if there is a puni shnent phase.

. [I]t would be our position that the
Defendant, in fairness, should be granted our own
expert psychiatric witness who woul d exam ne the
Def endant and conme to sone concl usi ons about his nental
state and questions of future dangerousness in order to
have a bal anced view presented to the jury in the
puni shnment phase, if there is a puni shnent phase.

O course we would want to, and our notion is
predi cated upon the Court’s cloaking the expert with
the attorney/client privilege.

13



We have little difficulty concluding that the trial court’s
refusal to appoint an independent psychiatrist to exam ne Wite
W t hout disclosure to the state on the grounds Wiite advanced in
support of his request for such an appointnent was trial error
subject to harm ess-error analysis if it in fact constituted
error at all. White s right to the assistance of a psychiatri st
in this case was predicated upon the fact that the state intended
to, and did, introduce psychiatric testinony regarding future
danger ousness. Absent such testinony by the state, Wiite would
have had no constitutional right under Ake to the appoi ntnent of
a psychiatrist. Thus, if the state’s adm ssion of psychiatric
testinony is subject to harm ess-error analysis, then the
purported Ake error is |likew se subject to harnm ess-error
anal ysi s.

The Suprenme Court has held that the erroneous adm ssion of
psychiatric testinony is subject to harm ess-error analysis. See

Satterwhite v. Texas, 486 U S. 249, 257-58 (1988); see also Brown

v. Butler, 876 F.2d 427, 430-31 (5th Cr. 1989). Such error
constitutes trial error because the effect of the erroneous

adm ssion of evidence is generally capable of being
“quantitatively assessed in the context of other evidence
presented in order to determne [the effect it had on the
trial].” Fulmnante, 499 U S. at 307-08. Therefore, we concl ude
that Ake error of the type alleged by Wiite |ikew se constitutes
trial error and is therefore subject to harnl ess-error anal ysis.
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Wi te argues, however, that the effect of the purported Ake
error in this case was greater than the effect of the nere
erroneous adm ssion of psychiatric testinony offered by the state
and that the purported error therefore constitutes structural
error. |In support of this contention, White argues that he was
entitled to the appointnent of a psychiatrist based solely upon
the fact that his future dangerousness was a significant issue
during the puni shnent phase of his trial. He therefore contends
that he was entitled to the assistance of a psychiatri st
regardl ess of whether the state offered psychiatric evidence of
future dangerousness and thus that the inpact of the court’s
purported error was nmuch broader than the adm ssion of the
state’s psychiatric evidence, enconpassing the nore-difficult-to-
quantify assistance that a psychiatrist could have provided in
preparing Wite's defense.

At the core of Wite's argunent is a contention that al
Texas capital defendants are entitled to the appointnent of a
psychi atri st because their future dangerousness wll always be a
significant factor during the punishnment phase of trial. This is
so because, under Texas's capital sentencing schene, both at
present and at the tinme of White' s trial, inposition of the death
penalty requires that the state prove beyond a reasonabl e doubt
that “there is a probability that the defendant would conmt
crimnal acts of violence that would constitute a continuing
threat to society.” Tex. CooE CRM Proc. ANN. 8 37.071 (Vernon &
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Supp. 1998). However, we recently rejected this contention in

Goodwi n v. Johnson, 132 F.3d 162 (5th Gr. 1997). There, we

expl ai ned,

In Ake, the Court indicated that the due process

entitlenment to the assistance of a psychiatrist when

the state presents psychiatric evidence of future

dangerousness i s predicated upon the notion that

psychiatric testinony offered on behalf of the

def endant is uniquely capable of ‘uncover[ing],

recogni z[ing], and tak[ing] account of

shortcomngs in predictions’ made by the state’s

psychi atri sts.

ld. at 188-89 (brackets in original) (quoting Ake, 470 U S. at
84). W further noted, and reiterate here, that “[i]t is sinply
not the case that . . . nonpsychiatric evidence of future
dangerousness . . . , such as [the defendant’s] crimnal history
and [statenents by the defendant indicating a | ack of renorse],
are uni quely capable of being rebutted only by psychiatric
testinony.” 1d. at 189.

We acknow edged in Goodwin that a few other circuits have
adopted a nore expansive reading of Ake, holding that a defendant
may be entitled to the appointnent of a psychiatrist in sone
circunstances in which the state offers only nonpsychiatric
evi dence of future dangerousness. See id. (citing disby v.
Jones, 960 F.2d 925, 929 n.7 (11th Cr. 1992), and Liles v.
Saffle, 945 F.2d 333, 340-41 (10th Cr. 1991)). However, even
under the expansive readi ng of Ake adopted by these circuits, a
def endant nust establish that “his nental condition could have

been a significant mtigating factor.” Liles, 945 F.2d at 341,
16



see also disby, 960 F.2d at 929 (“Ake requires a state to

provide the capital defendant with such access to a conpetent
psychiatrist upon a prelimnary showing to the trial court that
the defendant’s nental status is to be a significant factor at

sentencing.”). As was the case in Goodw n, Wite nade no such

showng to the trial court. See Goodwin, 132 F.3d at 189-90.
The conclusory allegation contained in Wite's notion for the
appoi ntnent of a psychiatrist that such an appoi nt nent “[was]
necessary for [Wiite' s] counsel to have full access to an
accurate know edge of the facts involved in the case’” was
insufficient of itself to denonstrate Wite' s entitlenent to the

appoi ntnment of a psychiatrist. See Volanty v. Lynaugh, 874 F.2d

243, 245-47 (5th Gr. 1989) (holding that a notion for the

appoi ntnment of a psychiatric expert based on an allegation that

t he defendant was tenporarily insane at the tinme of the offense
as a result of drug use was insufficient to support an Ake claim
absent additional supporting evidence); Volson, 794 F.2d at 176
(holding that an attorney’s “conclusional allegation” that his
client “was unable to understand the difference between right and
wong at the tine of the offense” was insufficient to entitle him
to the appoi ntnent of a psychiatrist under Ake). Further, when
asked by the trial court to clarify the basis on which he sought
t he appoi ntnent of a psychiatrist, Wite nerely stated that he
was entitled to the appoi ntnent of a psychiatrist based on the
fact that the state intended to present psychiatric evidence and

17



made no additional factual show ng evidencing his entitlenent to
t he appoi ntnent of a psychiatrist on any other basis.

Because Wiite did not make a showng to the trial court that
he was entitled to expert psychiatric assistance on any basis
other than the fact that the state intended to present
psychi atric evidence regarding his future dangerousness, he had
no right to the assistance of a psychiatrist but for the state's
of fering psychiatric evidence regarding his future dangerousness.

See WIllians, 989 F.2d at 844 n.10; Messer, 831 F.2d at 960; cf.

Ake, 470 U. S. at 83 (noting that an indigent defendant has a
constitutional right to the appointnent of a psychiatrist “when

t he def endant denonstrates to the trial judge that his sanity at

the time of the offense is to be a significant factor at trial”
(enphasi s added)). Thus, assuming that the trial court commtted
Ake error by (1) conditioning the appointnent of a psychiatrist
on Wiite’'s submi ssion to a nental exam nation and state access to
the results thereof and (2) allowing the state to present

psychi atric evidence, such error would have been cured had the
court sinply precluded the state fromadmtting psychiatric
evidence. As noted earlier, the erroneous adm ssion of
psychiatric evidence during a capital sentencing hearing is

subject to harm ess-error analysis. See Satterwhite, 486 U. S at

257-58. We therefore proceed to a determ nation of whether the

adm ssion of such evidence was harnmless in this case.
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2. Harm essness of the alleged Ake error

Wiite's Ake claimis before us in the context of a
collateral attack on a final state judgnent of conviction and
sentence. Interests of comty and federalism as well as “the
State’s interest in the finality of convictions that have
survived direct reviewwithin the state court systeni nmandate
that the alleged Ake error does not entitle Wite to habeas
relief unless it “‘had a substantial and injurious effect or

influence in determning the jury's verdict.’” Brecht v.

Abr ahanson, 507 U.S. 619, 623, 635 (1993) (quoting Kotteakos v.

United States, 328 U S. 750, 776 (1946)). W conclude that it

did not.
During the penalty phase of Wiite's trial, the state's
psychi atric evidence consisted of the testinony of Dr. Ronald
Mar kman, who testified on the basis of a hypothetical scenario
predi cat ed upon the evidence adduced during both the guilt and
puni shnment phases of Wihite' s trial, that a person who had engaged
in the type of violent crimnal activity in which the evidence
i ndi cated Wiite had engaged has an antisocial personality
di sorder and poses a risk of future dangerousness. Specifically,
Dr. Markman testified as follows during direct exam nation
Q Ckay if you were going to use a one to ten scale
of soci opaths, because you indicated there are
sone people that actually neet the diagnostic
criteria that are actually functioning in our

society without being crimnals, and one being the
m | dest form of antisocial personality disorder,
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Q

m | dest towards society, and ten being the
extrenest [sic] formof antisocial personality
where woul d you place the individual in our
hypot heti cal question?

In the 9 or 10 area.

Extrenme end [of] the spectrunf
That’s right.

| s such a person dangerous?

In the presence of past dangerous activity, the
answer i s yes.

Ckay, at least if you were to cut off your inquiry
in 1974, let’s just go back 13 years in tinme and
you are sitting here and we are all sitting here,
was that person dangerous in 19747

Clearly, yes.
How danger ous?

Dangerous to the point that he would have to be
segregated in order to nake the society safe.

Sonet hi ng woul d have to be done to protect society
from hin?

That’s right.

Now you have indicated that there is no cure; is
that correct?

Not hing that could alter the behavioral pattern,
no. Not at this tine.

: | am going to ask you whether or not you
have an opi ni on, based upon reasonabl e nedi cal
certainty, as to whether or not there is a
probability that the defendant would commt
crimnal acts of violence that would constitute a
continuing threat to society right now?
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A In ny [o]pinion, with the information at hand, it
suggests a high possibility of recidivistic
activity, and, therefore, would qualify as being
dangerous to society at |arge.

Q You consider it probabl[e] that that person woul d
commt crimnal acts of violence in the future?

A Yes.

During closing argunent, counsel for the state focused to
sone degree upon Dr. Markman's testinony, particularly Dr.

Mar kman’ s quantification of Wiite's degree of sociopathy.
Addi tionally, counsel for the state noted that Dr. Markman's
testinony was unrefuted and that Wiite could have put on
psychi atric evidence of his own had he chosen to do so.

Assum ng that the trial court’s refusal to appoint a
psychiatrist to examine Wiite privately rendered the adm ssion of
Dr. Markman’s testinony error, we cannot conclude that such error
had a substantial and injurious effect on the jury' s answers to
the special issues presented pursuant to article 37.071 of the
Texas Code of Crim nal Procedure. Prior to Dr. Markman's
testinony, the jury heard a trenendous anount of additional non-
psychiatric evidence that, in all |ikelihood, rendered Dr.

Mar kman’ s nmedi cal opinion that Wiite posed a threat of future
dangerousness a foregone conclusion in the mnds of the jurors.

During the guilt phase of Wiite' s trial, Gerald Kunkle, a
former deputy sheriff of Collin County and one of the | aw
enforcenent officers responsible for transporting Wite back to
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Texas after he surrendered to | aw enforcenent authorities in

M ssissippi, testified that during the trip back to Texas, Wite
indicated that he felt no renorse for his killings. He further
testified that when he asked Wiite how he felt about the H |l Top
Grocery nurders, Wite responded that they were “[j]ust |ike
stepping on a fly.”

At the puni shnment phase of Wite's trial, denda MFadden,
to whom White was married in the early 1970s, testified that
White beat her and threatened to kill her. She also testified
that she wi tnessed hi mbeating another of his fornmer w ves who
was in her third trinmester of pregnancy at the tine. Ira Lee
Bragg testified that, on Septenber 22, 1972, Wite invited him
into White’'s apartnent for a beer and that, while he and a few
others were tal king am cably, White approached himfrom behind
and, w thout provocation, cut his throat with a hunting knife.

The jury heard consi derabl e evidence of Wiite s nurder of
Roy Perryman, including Wite' s detail ed confession thereto.
Johnny White, Wiite's cousin, testified that, after arriving at
his home in Mssissippi followng the Hill Top G ocery nurders,
Wiite told himthat he had killed Perryman because “[h]e had been
dream ng of killing sonebody, and he wanted to kill himto see
how it was.” Howard Al ford, a Texas Ranger who was one of the
| aw enforcenent officers who transported Wiite from M ssi ssipp

back to Texas after his surrender, testified that during his
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confession to the nurder of Perryman, Wite seened proud of what
he had done.

Johnny White further testified that, when Wite cane to his
home after the H Il Top Gocery nurders, Wiite told himthat he
w shed to kill a local M ssissippi justice of the peace known as
Judge M cky because she had convicted himof driving while
intoxi cated the previous year. He further testified that, based
upon his contact with Wite even before the Hill Top G ocery
murders, he was of the opinion that Wiite “is a threat and al ways
wll be.” Mchael LaRue, a fornmer Waco police officer, also
testified that Wihite’s reputation for being a peaceable and | aw
abiding citizen was bad and that he also had a reputation for
vi ol ence.

Additionally, the state introduced a letter that Wite wote
to his wwfe in Decenber 1986, which stated in part the follow ng:

Margaret you have told ne several tines that you don’'t
want to be married anynore. For a good |ong while |

t hought you really wanted to be free fromne, but now I
don’'t think that’'s what you want at all. | think you
still love ne and want us to remain married; but you
al so want to be able to live with that other dude out
there or wite to soneone else in here w thout ne
knowing it, or just don’'t think I’'ll do anything about
it one. You better think again Margaret, because |’'m
not about to share you with anyone, and if you keep
fucki ng around, you gonna end up getting soneone hurt
real bad woman. And that include here or when | get
out and cone to Montana. Because if you are still
married to me when | get out of here, I"'mcomng to
Mont ana and taking what is mne, and you are mne as
long as you are married to nme. And if you are fucking
around with soneone here behind ny back, soneone is
just before getting hurt because no man in prison wll
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| et anot her prisoner conme between himand his wife and
get by with it.

P.S. Margaret its very dangerous to play around with
soneone’s wife and love life and future, and its equal
as dangerous to deprive a man of what is his concerning
financial help when that man is in prison dependi ng
wholy [sic] on his wife for the help he gets and needs.
You m ght shoul d pass that nessage on to the son of a
bitch that split us up, because he’'s playing a
dangerous fucking gane, and it could very easy cost him
dearly. More than he wants to pay too. | do know one
thi ng he took everything away from ne, even ny |ove and
j oy when he cane between us, and |I’mnot going to
forget that very easy. So tell himl said walk sl ow
and watch out for shadows in the dark, because shadows
can creep up when he’s | east expecting them!!1111'1 Do
you catch ny drift Margaret?

Your Husband
Love Excel

Dawn Apolito, one of the detention officers responsible for
White's custody during his trial, also testified that Wite
t hreat ened Johnny White during a recess after Johnny Wite had
testified against him She testified that Wite seened extrenely
tense and that he stated to her, “l guess you could see what |
wanted to do back there.” He then said, “That’s all right, "Il
get that son-of-a-bitch.”

In light of the trenmendous anount of evidence indicating
White's propensity for violence, we are convinced that it is
highly unlikely that Dr. Markman's testinony swayed the jury in
its answer to the second special issue under article 37.071 of
t he Texas Code of Crimnal Procedure. This conclusion is
bol stered by the fact that Dr. Markman acknow edged during cross-
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exam nation that the psychiatric profession is sharply divided by
di sagreenent as to whet her past behavior is predictive of future
dangerousness. He further stated that dangerous behavi or by
persons with antisocial personality disorders decreases
significantly with age because individuals begin to run out of
energy as they reach their fifth and sixth decades. At the tine
of his second trial, Wiite was forty-nine years old and thus well
into his fifth decade. Based on the foregoing, we are confident
that, if the trial court erred in admtting Dr. Markman’s
testinony, such error did not have a substantial and injurious
effect upon the jury’ s answers to the special issues presented to
it during the punishnent phase.

Wi te argues, however, that the purported Ake error in this
case was not harnl ess because, had a psychiatrist been appoi nted
to assist him he may have been able to nore fully develop a
defense both in regard to the nens rea el enent of capital mnurder
and the two special issues that the state sought to establish
during sentencing. Specifically, Wite offers the affidavit of
Dr. George Wods, which states his nedical opinion that Wite
suffered froma “toxic deliriunf at the tinme of the offense and

that it is “highly probable that [] Wite suffered from an

organic brain disorder at the tine of the offense.” However, as
denonstrated in Part 11l1.A 1, supra, Dr. Wods’'s affidavit has no

i npact upon our harm ess-error anal ysis because Wiite did not
request the appoi ntnent of a psychiatrist on any ground
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i ndependent of the fact that the state intended to offer
psychol ogi cal evi dence of future dangerousness. Wite's trial
counsel did not bring to the attention of the trial court any
facts that would have evidenced the existence of a nental

di sorder that may have warranted the appoi ntnent of a
psychiatrist to assist Wiite. As indicated supra, if the trial
court erred at all in declining to appoint Wite an i ndependent
psychiatrist, it erred in declining to appoint one on the basis
that the state intended to offer psychiatric evidence of future
dangerousness; it did not err in declining to appoint an expert
on any other basis because Wiite did not ask for the appointnent

of a psychiatrist on any other basis. See WIlians, 989 F.2d at

844 n. 10; Messer v. Kenp, 831 F.2d at 960. Because we concl ude

that Dr. Markman’s testinony did not have a substantial and
injurious effect on the jury’s answers to the special issues
presented to them pursuant to article 37.071 of the Texas Code of
Crimnal Procedure, any Ake error that occurred in this case was
harm ess. The district court therefore properly denied Wite’s
request for habeas relief on the basis of the alleged Ake error.
B. Ineffective Assistance of Counsel

Wiite also clains that the trial court’s denial of his
request for the appointnment of an independent psychiatri st
rendered his counsel’s performance unconstitutionally

ineffective. The Suprenme Court has held that, in order to prove
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t hat counsel afforded unconstitutionally ineffective assistance,
a petitioner nust establish that his attorney’s performance was
deficient and that such deficiency prejudiced his defense. See

Strickland v. Washington, 466 U S. 668, 687 (1984).

In an attenpt to denonstrate deficient performance on the
part of his trial counsel, Wiite in essence sinply readvances his
Ake clai munder the guise of an ineffective assistance claimin
that he expressly states that no act or om ssion on the part of
his trial counsel rendered counsel’s assistance ineffective. In

this regard, White's brief states the foll ow ng:

As far as the first prong of the Strickl and
anal ysis is concerned, the present case is not an
ordinary ineffective assistance of counsel claim The
performance of M. Wite' s trial counsel was not
unr easonabl e and deficient because of what they failed
to do. Trial counsel perfornmed appropriately,
recogni zing the possible issues regarding M. Wite’'s
ment al capacity, recognizing the need for expert
assi stance in exploring these issues, and noving the
court, prior to trial, for the appointnent of a defense
expert. Trial counsel’s performance was rendered
unreasonabl e and deficient by the conbination of
White’'s indigency, his exercise of his Fifth Amendnent
rights, and the trial court’s refusal to sinply appoint
a partisan expert who would assist the defense and only
the defense in the exploration of the issues regarding
M. Wiite's nental capacity.

White does not claimthat his counsel performed ineffectively by
failing to nmake a broader-based request for the appointnent of a
psychiatrist including a factual showi ng that m ght have entitled
himto the appointnent of a psychiatrist even absent the state’s

intention to present psychiatric evidence.
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Assum ng for the sake of argunent that the trial court’s
purported Ake error could have rendered the performance of

White's trial counsel deficient wwthin the neaning of Strickl and,

our conclusion that the purported Ake error was harnl ess
forecl oses any argunent that deficiency in the perfornmance of
White's trial counsel precipitated by the Ake error was

prejudicial. In Kyles v. Witley, 514 U S. 419 (1995), the

Suprene Court observed that the precedent fromwhich it derived

the Strickland prejudice standard indicates that Strickl and

“woul d recogni ze reversible constitutional error only when the
harmto the defendant was greater than the harm sufficient for

reversal under Kotteakos[ V. United States, 328 U S. 750, 776

(1946)],” which announced the harm ess-error standard that the
Court later held applicable to constitutional errors alleged via

a habeas petition, see Brecht, 507 U S. at 623; Kyles, 514 U S

at 436; cf. Turner v. Johnson, 106 F.3d 1178, 1188 (5th Cr.

1997) (noting that a habeas petitioner could not establish
Strickland prejudice based upon his counsel’s failure to object
to i nproper portions of the prosecution’ s closing argunment
because the argunent constituted harm ess error). Because the
purported Ake error did not “ha[ve] a substantial and injurious

effect or influence in determning the jury's verdict,” Brecht,
507 U.S. at 623 (internal quotation marks omtted), assum ng that
it could have rendered Wiite's counsel’s performance deficient,
any resulting deficiency could not have been prejudicial. The
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district court therefore properly denied Wite's request for
habeas relief on the basis of ineffective assistance of counsel.
' V. CONCLUSI ON
For the foregoing reasons, we AFFIRM the judgnent of the

district court.
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