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MARY DRUCI LLA Mcd LL BURNS; KATHLEEN Mcd LL ENYART,;
ALI CE ANN M@ LL ERCK; FREDERI CK ERCK;
ALI CE ADAMS Mcd LL; ESTHER D. Mcd LL; SCOTT Mcd LL;
FRANCI S CLAUDI A Mcd LL STEWART;
and LI NDA JANE McQ LL WEAKLEY,
Pl aintiffs-Appellants,

FI RST CI TY BANK- GULFGATE; MBANK ALAMO,
and | NTERFI RST BANK HOUSTON,

| nt er venor
Pl aintiffs-Appellants
VERSUS

EXXON CORPORATI ON,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

Novenber 4, 1998
Before KING SM TH, and PARKER, Circuit Judges.

ROBERT M PARKER, Circuit Judge:
Plaintiffs-appellants and intervenor plaintiffs-appellants

(“the MG I11s”) appeal from the district court’s grant of two



partial summary judgnents and a subsequent, final take-nothing
judgnent thereon in favor of appellee, Exxon Corporation.
Additionally, the McGIlls contend that the district court abused
its discretion in refusing to conpel Exxon to produce certain
docunents and also in denying the MGIlls leave to file a
suppl enental conplaint. For the follow ng reasons, we affirm

| . Backgr ound and Procedural History

The McGIls are royalty interest owners under two oil and gas
| eases executed with Exxon (fornerly Hunble G 1). The oil and gas
| eases include a 1935 |l ease and a 1941 | ease covering nore than
30,000 acres of land in Brooks, Hi dalgo, Jim Hogg, and Starr
Counties, Texas (hereinafter “the MG 11l leases”). Until 1960, the
MG ||l |eases unquestionably governed the royalties paid to the
MGIls. On June 20, 1960, however, the McG|ls and Exxon anmended
the royalty provisions of the MA@ Il |eases to require paynent of
specified royalties on residue gas and plant products extracted
from gas processed at a gas processing plant then under
construction, the King Ranch Gas Pl ant (hereinafter “the Ki ng Ranch
Processi ng Agreenent”).

The royalty provisions of the two MG || |eases are identical
and provide in pertinent part:

The royalties paid by the lessee are . . . (b) on
gas, including casinghead gas or other gaseous
subst ance, produced fromsaid | and and sol d or used
off the prem ses or in the manufacture of gasoline
or other product therefrom the market val ue at the
well of one eighth of the gas so sold or used

provided that on gas sold at the wells the royalty
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shall be one-eighth of the anmpunt realized from
such sal e;

Under the MGI| |ease royalty provisions, the MGIIs were
entitled to receive royalties: (1) on residue gas based upon 1/8 of
the market value of the residue gas at the wells; and (2) on
vol unmes of gas used in the manufacture of gasoline or other plant
products based upon 1/8 of the market val ue of the gas at the well
bef ore processing. The MGIlls were not entitled to receive
royal ti es based upon the value of the processed plant products.

The royalty provisions of the King Ranch Processi ng Agr eenent

supersede the royalty provisions of the MG || | eases to the extent
that the two are in conflict. The agreenent provides separate
royalty ternms for plant products and residue gas. |In determning

the royalty paid on residue gas, the agreenent provides:

The price per Mcf at which the gas shall be valued in
each instance shall be the price per Mcf received during
the applicable accounting period for gas sold at the
di scharge side of the plant. In the event the gas i s not
sold at the discharge side of the plant but instead is
taken into Hunmble’'s gas transmssion facilities for
marketing in an area renoved fromthe plant side, the gas
shall be valued at the fair market val ue.

(enphasi s added).

Fair market value is defined as the greater of Exxon’s field price
for gas, the price at which Exxon sells gas to mmjor purchasers,
and the weighted average price paid in Texas Railroad Comm ssion
District 4.

The King Ranch Processing Agreenent anended the royalty

provisions of the MG || |eases for a period of at |east a twenty



year term and gave the plaintiffs the right to receive royalties
based on part of the value of the processed plant products. The
term of the agreenent began on the date the King Ranch Pl ant was
pl aced in operation and continued thereafter until term nation as
provided in the agreenent. Term nation could be triggered by any
party after the end of the nineteenth year by giving witten notice
to the other party of the intent to termnate. The term nation
becane effective as to the term nating party one year after notice.
Furthernmore, Exxon had the right to “limt or curtail, cease
entirely, or recomence its gas processing operations (or any
portion of such operations).”

From 1960 until 1965, Exxon processed the gas, fractionated
the liquid plant products, and sold the residue gas and liquid
pl ant products at the King Ranch Gas Plant. For these five years,
the residue gas from the MG Il |eases was sold in the higher
priced unregulated intrastate gas nmarket. On January 29, 1965,
however, Exxon entered into an interstate gas sales contract with
Trunkl i ne Gas Conpany (“Trunkline”).! The contract with Trunkline
obligated Exxon to deliver all gas produced from the MGII’'s
property for a period of twenty years. In order to prevent the

comm ngling of gas sold in the intrastate and interstate markets,

1 After the contract between Exxon and Trunkline in 1965, the gas
fromthe MG || | eases becane dedicated to i nterstate commerce and
subject to federal price |imtations under the Natural Gas Act.
The gas renmmi ned dedicated to interstate commerce until the Federal
Energy Regul atory Conm ssion granted pernmanent abandonnent as of
Decenber 1, 1987.



whi ch woul d subject all gas produced at the King Ranch Plant to
federal pricing controls, Exxon constructed a separate gas
processing facility, the Kelsey Plant, to process gas from the
MG || properties. The Kelsey Pl ant was constructed on the MG ||
| ease after the MG |l s granted Exxon a surface | ease and Trunkline
a right-of-way for a pipeline. From Septenber 1966 until Apri
1988, the McGIll’s residue gas was sold at the Kelsey Plant for
distributionininterstate comerce, and the extracted |iquids were
transported by pipeline to the King Ranch Plant where the |iquids
were fractionated into plant products. At all relevant tines, the
liquid plant products were fractionated and sold only at the
tailgate of the King Ranch Plant or were taken and used by Exxon.
Since the Kelsey Plant closed in 1988, the gas produced on the
MG IIl |eases has been transported to the King Ranch Pl ant for
processing and disposition of both the residue gas and plant
I'iquids.

The McGIls filed suit agai nst Exxon in 1985 for under paynent
of royalties. The suit was originally filed in state court, but
was renoved to federal court based on diversity of citizenship. In
Decenber, 1986, the MG Ills filed a notion to conpel production of

docunents reviewed by R C. G anberry, a fornmer Exxon enpl oyee, in

preparation for his deposition. In May 1995, the district court
denied the notion to conpel. In the interim M. Ganberry had
di ed.

In January 1991, the parties filed a Joint Pretrial Order
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containing the parties agreenents, adm ssions and stipulations. In
Novenber, 1991, Exxon filed two notions for partial sunmary
judgnent on the two main issues in the case urging the court to
hol d: (1) that under the market val ue clauses of the MG || | eases,
the market value of the residue gas was |limted to the regul ated
interstate market in which the gas was sold; and (2) that the King
Ranch Processi ng Agreenent was applicable to and controlled royalty
paynents on the liquid plant products manufactured from the gas
produced on the MG Il leases as to plaintiffs Wakley and Enyart
fromJanuary 1977 to Decenber 1981 and as to all other plaintiffs
for all times relevant to this action. In Septenber 1992, the
MGIlls filed cross-notions for sunmary judgnent “on identical
i ssues.”

On March 10, 1994, the district court granted Exxon’s notion
for partial summary judgnment, ruling that the “market value at the
wel | ” under the MG Il leases was limted to interstate prices when
calculating royalties on residue gas. On April 11, 1995, the
district court granted Exxon’s second notion for summary judgnent,
ruling that the King Ranch Processi ng Agreenent, and not the McG ||
| eases, governed the paynent of royalties on |iquid plant products.

On June 27, 1995, the MGIIs sought leave to file a
suppl enental conpl ai nt . The district court denied |eave on
Decenber 29, 1995. After finding that no other issues renained,
the district court rendered final judgnment in favor of Exxon on
July 6, 1997. This appeal foll owed.
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1. The March 10, 1994 Partial Summary Judgnent

The MG Ils’ first point on appeal is that the district court
erred ingranting Exxon’s first notion for partial sunmary judgnent
and hol ding that the King Ranch Processi ng Agreenent governed the
paynment of royalties on liquid plant products. W review a trial
court’s order granting partial summary judgnent de novo. See

Landry v. Air Line Pilots Ass'’n Int’l, 901 F. 2d 404, 424 (5th G

1990) . Summary judgnent is only appropriate where there is no
genuine issue as to any material fact and the noving party is
entitled to judgnent as a matter of law. See FED. R QvVv. P. 56(c).

The MG Ills argue that the royalty provisions of the MG II
| eases, and not King Ranch Processi ng Agreenent, should have been
used to calculate royalties on gas produced fromMG || land. The
King Ranch Agreenent states it is applicable “to any gas produced
[fromthe MG || | eases] which may be processed in the [Ki ng Ranch]
plant.” The plaintiffs contend that during the rel evant period,
gas from the MG Il |easeholds was being processed only at the
Kel sey Plant and that the fractionation of |iquids, and not the
processi ng of gas, was occurring at the King Ranch Pl ant. Once
Exxon stopped shipping any of the three types of gas listed in
Article I'll of the King Ranch Processi ng Agreenent fromthe MG ||
| eases to the King Ranch Plant, the McGIlIls argue that the King
Ranch Processing Agreenent ceased to govern the paynent of

royalties, and thus, the royalty terns reverted to those in the



MG Il |eases.? Exxon, however, argues that “gas processing”

continued at the King Ranch Pl ant because fractionation is only a

part of the gas processing procedure, and under Texas |aw, “gas
includes all constituent elenents, including |liquid hydrocarbons

recovered therefrom See Sowell v. Natural Gas Pipeline Co., 789

F.2d 1151, 1157 (5th Gr. 1986) (citing Lone Star Gas Co. v. Stein,

41 S.W2d 48, 49 (Tex. Conmmin App. 1931)). Therefore, Exxon
contends the King Ranch Processing Agreenent controls the
calculation of royalties on liquid plant products. W agree with
Exxon’s contentions, and thus hold that the fractionation of
liquids is part of “gas processing operations” within the neaning
of this agreenent.

The dispute my be sinplified as one of contract
interpretation--does the agreenent permt the sale of residue gas
at the Kel sey Plant and the fractionation of plant products at the
King Ranch Pl ant. “Whet her a witten agreenent is anbi guous or
whether it clearly denonstrates the intent of the parties is a

question of law.” Shelton v. Exxon Corp., 921 F.2d 595, 602 (5th

2 Article Il of the King Ranch Processing Agreenent provides,
in pertinent part:

It is understood that there wll or nay be three
types of gas entering the plant: (1) non-associ ated
gas or associated gas, the full well streamof which
w il be taken into the plant wi thout separation; (2)
non-associ ated gas or associ ated gas taken into the
pl ant after | ease separation; and (3) casi nghead gas
or gas produced with oil.



Cr. 1991). This agreenent is unanbiguous--it applies to any gas

produced fromthe McG 1| | eases which may be processed at the King
Ranch Pl ant. If a contract is unanbi guous, construction of the
contract is a question of law for the court to decide. See

Browni ng v. Navarro, 743 F.2d 1069, 1080 (5th G r. 1984); Brown V.

Payne, 176 S. W 2d 306, 308 (Tex. 1943). Qur primary concernisto
give effect to the true intentions of the parties as expressed in

the witten agreenent. See Deauville Corp. v. Federated Departnent

Stores, lInc., 756 F.2d 1183, 1193 (5th Cr. 1985); Lenape

Resources Corp. v. Tennessee Gas Pipeline Co., 925 S. W2d 565, 574

(Tex. 1996). Absent anbiguity, the witing alone will be deened to
express the intention of the parties, and objective intent rather

than subjective intent controls. See Sun Gl Co. (Del.) w.

Madel ey, 626 S.W2d 726, 728 (Tex. 1981). The McGIls point to a
1965, so-called “snoki ng gun” nmenorandumwitten by B.D. O Neal, an
Exxon engineer, to H B. Barton, the head of Exxon gas operations,
as evidence that Exxon knew t he King Ranch Agreenent was void. In
the nmenorandum O Neal opines that when Exxon ceased processing
MG ||l gas at the King Ranch Pl ant, the King Ranch agreenent becane
void. Wile the nmenorandum may evi dence an understandi ng on the
part of Exxon senior managenent of the status of the King Ranch
Agreenent after the construction of the Kel sey Plant, the nmeno does
not assist the court with construction of the 1960 agreenent. The

menor andum woul d only be helpful in construing the agreenent if



there was anbiguity on the face of the docunent. W nust therefore
enforce this agreenent as witten.

Because the express terns of the King Ranch Agreenent state
that its royalty provisions will supersede earlier |eases, the
agreenent governs the royalties on all residue gas and | i quid pl ant
products processed at the King Ranch Pl ant. In Article Il, the
agreenent states that the King Ranch Plant was built to gather gas
fromthe MG 1| | eases and other | eases in the Railroad Conm ssion
District 4, and to process and narket residue gas and the liquid
and |iquefiable products recovered therefrom Article Il further
provi des that Exxon “inits discretion may limt or curtail, cease
entirely, or recommence its gas processing operations (or any
portion of such operations).” This agreenent unanbi guously grants
Exxon the flexibility to cease, |imt or recommence any portion of
its gas processing operations at the King Ranch Plant. This would
necessarily include the ability to cease the processing of residue
gas at the King Ranch Pl ant. Therefore, when Exxon nmade the
decision to process the residue gas at the Kelsey Plant, rather
than at the King Ranch Plant with the ot her gas conponents, it was
merely taking advantage of an express provision in the agreenent.
Li kewi se, because Exxon nmaintained at all tinmes at |east a portion
of production at the King Ranch Plant, we do not agree with the
MG IIs contention that royalty paynent terns had reverted back to
the MG II| | eases. Consequently, the district court did not err
by granting sunmmary judgnment and holding that the King Ranch
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Agreenent governed royalties on liquid plant products processed at
the King Ranch Pl ant.

[11. The April 11, 1995 Partial Sunmmary Judgnent

The McGIls’ next point on appeal is whether the district
court erred by granting Exxon’s notion for partial sumrary judgnent
and hol ding that the royalties on residue gas should be determ ned
by the fair market value of gas sold on the interstate market.
Again, we review the order of a district court granting partia
summary judgnent de novo. See Landry, 901 F.2d at 424.

Under the King Ranch Processing Agreenent, royalties on
resi due gas processed at the King Ranch Plant woul d be “val ued at

the fair market value,” determned by three different fornmulas in
the agreenment.® The McGlls argue that if the agreenent applies

t hen Exxon shoul d have used the agreenent to calculate royalties
for their residue gas. Wile Exxon paid the McGIlls royalties on
liquid plant products under the King Ranch Processing Agreenent,
Exxon paid the MG IlIls royalties on residue gas under the “market
value at the well” terms of the MGII| |eases based on the
interstate prices of gas. The plaintiffs contend that if Exxon had

uniformy applied the King Ranch Processing Agreenent to both

i qui ds and resi due gas, then Exxon woul d have been required to pay

SArticle Ill provides that fair market val ue woul d be defined as
the greater of Exxon’s field price for gas, Exxon’s sales price to
maj or purchasers, or the weighted average price paid in the Texas
Rai | road Conm ssion District 4.
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the MG Ills the higher intrastate price for their residue gas.
Exxon counters that the royalty provisions of the MG || |eases
govern the paynent of royalties on the residue gas based on the
fact that the gas was neither processed nor sold at the King Ranch
Pl ant .

Article V of the King Ranch Processi ng Agreenent provi des that
the agreenent “shall supersede the [McGII leases] . . . only to

the extent, that the provisions of [the |eases] are in conflict

wth the provisions of this agreenent.” Therefore, matters not
covered by the agreenent will revert to being governed by the
MG Il |eases. The agreenent’s royalty provisions expressly apply

only to products that are processed or sold at the King Ranch
Plant. Because the McG ||’ s residue gas was processed and sol d at
the Kel sey Plant and never even entered the King Ranch Plant, it
woul d fall outside the terns of the agreenent and woul d be governed
instead by the original MG 11l | eases.

By virtue of the gas royalty provisions in the governing
MG || | eases, the residue gas royalties will be determ ned by the
mar ket value at the well. The McGIlls contend that if Exxon is
obligated to pay royalties under the market val ue provision of the
MG Il |eases, then the intrastate market val ue of the gas shoul d
have been used because an i ntrastate market was al ways available in
which to sell the gas. Because it was dedicated to the interstate

mar ket, Exxon argues that the fair market value of the gas cannot
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exceed its federally regulated price. The district court held that
the gas becane dedicated to interstate commerce and subject to
federal price ceilings because the gas which Exxon sold to
Trunkline was sold in interstate cornmerce. |In our review, we nust
address the McGIIs’ contention that the fair market value of
intrastate, and not interstate, gas should be used because an
intrastate market in which to sell the residue gas was always
avai |l abl e to Exxon.

W agree with the district court’s analysis of this issue.
Under Texas law, to determne the market value of gas, the gas
shoul d be valued as though it is free and available for sale. See

Exxon Corp. v. Mddleton, 613 S.W2d 240, 246 (Tex. 1981). Market

val ue may be cal cul ated using conparable sales, which are those
sal es of gas which are conparable in tinme, quality, quantity, and
availability of marketing outlets. See id. Conparable in quality
i ncl udes both physical and |egal characteristics. See id. To
determ ne | egal quality, the court nust consider whether the gas is

sold in a regulated or unregulated market, or in one particular

category of a regulated nmarket. See id. “Intrastate and
interstate gas prices are not conparable in [legal] quality.” Id.
at 248; see also First Nat'l. Bank in Weatherford v. Exxon Corp.

622 S.W2d 80, 81-82 (Tex. 1981); Kingery v. Continental Gl Co.,

626 F.2d 1261, 1264 (5th Cr. 1980). As this court held in Bowers

V. Phillips PetroleumCo., market value for royalty purposes cannot
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exceed the maximum ceiling price inposed on the gas within that
particul ar federally regul ated category. 692 F.2d 1015, 1021 (5th
Cr. 1982). Consequently, the “market value at the well” provision
inthe MG Il |eases would be determ ned by conparable interstate
sal es because the gas that Exxon sold to Trunkline becane dedi cat ed
to the federally regulated interstate narket.

The MG |lls attenpt to distinguish Weatherford and M ddl et on

by arguing that alternative nmarkets were available at the tine
Exxon dedicated the gas to the interstate nmarket. Not hing in

Weat herford or M ddleton, nor any of the other cases suggest that

the results would have been any different had an alternative
intrastate market been available to the producer at the tine the
gas was conmtted to an interstate contract. The availability of
an intrastate market in which to sell the plaintiffs’ gas rel ates
t o whet her Exxon inprudently marketed the gas, and does not affect
the McGIlIls’ claim of inproper determnation of market value.*
Therefore, because the existence of an alternative intrastate
mar ket does not change the result that interstate sales are not
conparable to intrastate sal es when determ ni ng market val ue, we

hold that the trial court was correct in granting Exxon’s second

“The MG | Is have nade no claimthat by commtting the gas to the
interstate market, Exxon breached its inplied duty to prudently
mar ket the gas. See Shelton v. Exxon Corp., 921 F. 2d 595, 602 (5th
Cir. 1991); Powell v. Dancigar Ol & Refining Co., 134 S. W 2d 493,
499 (Tex. Cv. App.--Fort Wirth, 1939), rev'd, 154 S.W2d 632 (Tex
1941) .
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partial summary judgnent.

| V. Plaintiff’'s Mdtion to Conpel

The McGIlls next assert that the district court erred in
failing to order production of docunents that a fornmer Exxon
enpl oyee used to refresh his recollection in preparation for his
deposition. W reviewa district court’s order overruling a notion

to conpel for abuse of discretion. See Scott v. Monsanto Co., 868

F.2d 786, 793 (5th Cr. 1989).

The MG Ils contend that R C. Granberry, a wtness for Exxon,
used certain docunents to refresh his recollection in preparation
for his 1985 deposition. The plaintiffs requested the docunents
for the purpose of questioning the w tness, but Exxon refused
claimng the docunents were protected by the attorney-client
privilege and the attorney work product doctrine. The MGl s,
however, contend that Exxon waived inmmunity from di scovery under
the attorney-client privilege and the work product doctrine by
meki ng the docunents avail able to the witness. |In Decenber 1985,
the MGlls filed a notion to conpel. After an in canera review,
the district court denied the plaintiffs” notion to conpel
production of the “Ganberry docunents” after reaching the
foll ow ng concl usi ons: (1) the docunents “have absolutely no
bearing on the court’s [partial summary judgnent] on the ‘market
val ue’ issue”; (2) only a few of the docunents appeared “to have

even an arguable relation to the * Processi ng Agreenent’ issue”; and
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(3) withholding of the docunents was harm ess and noot, based on
the information already available to the plaintiffs in the open
record and the court’s interpretation of the Processi ng Agreenent.

Under Rule 612 of the Federal Rules of Evidence, if a wtness
uses a witing to refresh his nenory before testifying, the trial
court is authorized to conpel the production of that witing “if
the court determnes it is necessary in the interests of justice.”
FED. R EviD. 612. As in nost discovery matters, the district court
has broad di scretion and should only be reversed i n an unusual and

exceptional case. See O Milley v. United States Fidelity & Guar.

Co., 776 F.2d 494, 499 (5th Cir. 1985). The plaintiffs have failed
to show that they have a substantial need for the docunents or that
production was necessary in the interests of justice. |If a party
clainms that the docunents contain matters not related to the
subject matter of the testinony, Rule 612 authorizes the court to
make an in canera inspection and refuse to order production of
docunents not so related. See FED. R EviD. 612. Consequently, the
district was well wthin its discretion to refuse to order
production of the docunents after making an in canera inspection
and determ ning that the docunents had little or norelation to the
subject matter of G anberry’s testinony.

V. Plaintiff’'s Suppl enental Conpl ai nt

Next, the MG Ills claimthe district court erred in denying

them leave to file a supplenental conplaint. W review the

16



district court’s denial of leave to file a supplenental conplaint

for abuse of discretion. See Lowery Vv. Texas A&M Univ. Sys., 117

F.3d 242, 245 (5th Gr. 1997).

On June 27, 1995, after the district court had granted both of
Exxon’s notions for partial summary judgnent, the McGIlIls filed
their notion for leave to file a suppl enental conplaint under Rule
15(d) of the Federal Rules of G vil Procedure. The district court
deni ed the notion for |eave w thout coment.

Under Rule 15(d), the court may permt a party to file a
suppl enent al pl eading setting forth transactions or occurrences or
event s whi ch have happened since the date of the pleadi ng sought to
be suppl enent ed. See FeED. R CQv. P. 15(d). The McGI1Ils have
failed to show, either in its notion to conpel filed with the
district court or in its briefs filed wwth this court, that any
transaction or occurrence or event has transpired in the ten years
since they filed their original conplaint. The McGlls cite to
several cases holding that | eave to anend should be freely granted
under Rule 15(a).® Wile the text of Rule 15(a) provides that
| eave should be freely granted, the text of Rule 15(d) does not
simlarly provide. Rule 15(d) is clear that the court nmay permt

a suppl enental pleading setting forth changed circunstances. Here,

> Rule 15(a) provides in pertinent part: “[A] party nay anend t he
party’s pleading only by | eave of court or by witten consent of
the adverse party; and | eave shall be freely give when justice so
requires.” FED. R Qv. P. 15(a).
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as not hi ng has changed except for the granting of Exxon’s notions
for partial sunmary judgnent, the court was within its discretion
to deny | eave to suppl enent.

VI. The Final Judgnent

Finally, the McGIlls argue that the district court erred by
rendering final judgnent on the entire case when additional issues
al l egedly remai ned unresol ved.

The MG |lls contend that the two notions for partial summary
judgnment did not resolve all the issues in the case, and therefore,
shoul d not have served as a basis for final judgnent. The McGIlIs
argue that the following three clains remain unresolved: (1) that
after 1985, when the MG |1’s gas was no longer legally required to
be dedicated to the interstate markets, Exxon failed to pay
royal ti es based on the best price available for the gas; (2) that
even i f the King Ranch Processi ng Agreenent applies, Exxon breached
its duty to market the gas and |iquids processed at the King Ranch
prudently and in good faith; and (3) that the King Ranch Processing
Agreenent term nated when the McGlls filed this lawsuit. After
the plaintiffs filed a supplenental brief in the district court
describing the issues which they believe remain unresolved, the
court ruled that the first two “unresol ved i ssues” were forecl osed
by the March 10, 1994 or April 11, 1995 orders granting partia
summary judgnent, and the third “unresol ved i ssue” was not raised
until after the district court granted Exxon’s second parti al
nmotion for summary judgnent.
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We agree. The first two clains are indeed forecl osed by the
orders granting sunmary judgnent. The third issue--the term nation
of the King Ranch Processi ng Agreenent upon the filing of this suit
was never raised by the MG Ils either in the Consolidated Arended
Appeal, the joint pretrial order, or in response to Exxon’s notions
for summary judgnent. The first time the McGIlls pleaded this
theory was in their Mtion for Leave to File Supplenental
Conpl ai nt. Because the district court did not abuse its discretion
in denying leave to file the supplenental conplaint, it was
therefore not error for the court to decline to address the nerits
of this argunent.

Therefore, for the foregoing reasons, we AFFI RM
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JERRY E. SMTH, C rcuit Judge, concurring in part and dissenting in

part:

| respectfully dissent frompart |l of the majority opinion.
That part affirns the holding that the King Ranch Processing
Agreenment (the “Agreenent”), rather than the MGII| |eases,
governed royalties on |iquid plant products.

The original McGII| |eases provided nore favorable royalty
treatnent of liquid gas products than did the Agreenent. The
MG IlIls argue that those |eases, and not the Agreenent, should
govern the liquids that are separated fromthe residue gas at the
Kel sey plant but fractionated at the King Ranch plant. | agree.

The Agreenent applies by its terns to “any gas produced [from
the MG Il |eases] which may be processed in the [King Ranch]
plant.” The McGIls' argunent is twofold: (1) None of their “gas”
was processed at the King Ranch plant; all that was processed at
King Ranch was |iquids; and (2) what was done at Ki ng Ranch was not
“processing,” but “fractionating.” | find conpelling a variant on
the “gas” argunent: An exam nation of the Agreenent shows that it
did not provide for the treatnent of |iquids sent to the King Ranch
pl ant only for fractionation.

The MG IlIls point to |anguage in the Agreenent stating that
“there will or may be three types of gas entering the plant:” (1)
full well streamgas, (2) gas that has been run through a separator

on the | ease, and (3) casing head gas. In a footnote, the majority



guotes this passage but does not deal with it in any way. To the
contrary, | believe the passage is dispositive on this issue, for,
obviously, the liquids from the McGII| |eases that entered the
pl ant were not any of the three types of gas contenpl at ed under the
| ease.

Exxon, in turn, points to caselaw that holds “gas” to include
all the conponent parts of that which cones out of the well. See
Sowel | v. Natural Gas Pipeline Co., 789 F.2d 1151, 1157 (5th Cr.
1986). Neither Sowell nor the case upon which it is based, Lone
Star Gas Co. v. Stine, 41 S.W2d 48, 49 (Tex. Commn App. 1931,
j udgnent adopted), provides the unmtigated support that Exxon
seens to assign to it.

The leases at issue in Sowell specifically provided for
royalties on “sulfur-free gas produced in its natural state.” See
Sowel |, 789 F.2d at 1157 (enphasis added). Therefore, the royalty
owners could not claimroyalties based upon the separate val ue of
i qui d hydrocarbons that condensed downstream from neters | ocated
on the |ease. Under that agreenent, “it is production that
triggers the royalty obligation.” 1d. The gas as producedSSinits
“natural state”SSincluded those hydrocarbons in gaseous form so
the royalty owners were conpensated only on the basis of their
gaseous form The Sowell court did not hold that “gas” always
includes all gas products; rather it was |imted by the provisions

of the | ease at issue stating that royalties woul d be based on gas
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“Iinits natural state.”

Here, the Agreenent specifically contenplated the various
mani f est ati ons of hydrocarbon nol ecul es and set conpensation | evel s
accordi ngly. It provided royalties on plant productsSSbutane,
propane, and other value-added products. Those royalties were
explicitly based on the state in which the gas arrived at the King
Ranch plant. Thus, products that are “extracted fromgas delivered
to the plant without prior separation of |iquids fromthe gas shal
be based on 100% of the value at the plant of the plant products
allocated to such gas.” On the other hand, for gas that arrived at
the King Ranch plant that “prior to delivery to the plant has been
run through a separator® on the | ease,” the royalty woul d be based
upon only a third or less of the plant products actually produced
fromthat gas.

Thus, the Agreenent specifically contenplated that the full
well stream containing all the liquids, was nuch nore val uabl e
than gas that arrived at the plant with sone liquids mssing
Unli ke the agreenent in Sowell, the agreenent here did not treat
“gas” as including all the conponent parts of the full well stream

Furthernore, and perhaps nore inportantly, there is the
speci fi ¢ and unanbi guous | anguage of the Agreenent to which we nust

give effect. The Agreenent purports to cover three specific types

6 A separator renobves sone liquids from the well head stream but does so
i nconpletely. The Kel sey plant was not nerely a separator, but was a bona fide
processing plant that conpletely renoved the liquids fromthe gas, so that all
that was | eft was residue gas.
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of gas, types that do not include the product at issue here

Mor eover, the Agreenent establishes a two-tier systemfor treating
the different sorts of gas, and that system does not address this
pr oduct . Finally, based upon the overall schene of the
Agr eenment SSwhi ch gives better treatnent to products that contain
nmore |iquid hydrocarbonsSSit is difficult to say that this product,
whi ch consists purely of liquid hydrocarbons, should be treated
unfavorably in the way Exxon has done.

Exxon tries to shoehorn the treatnent of |iquid hydrocarbons
into an agreenent that by its terns does not, and by its structure
cannot, cover those substances. The Agreenent cannot govern the
fractionation of these |liquid hydrocarbons. Wile the majority has
fashioned a fair and logical case for ruling as it has, | believe
it has given insufficient attention to the contract provisions |
have di scussed. Concluding that, on this specific issue, the
result should be otherwise, | respectfully dissent on that issue

but concur in the remainder of the opinion.
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