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I N THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCU T

No. 97-40580

Summary Cal endar

IN THE MATTER OF STEPHEN J KOSADNAR; PEGGY MARLEA KOSADNAR,
DEBTORS,

STEPHEN J KOSADNAR, PEGGY MARLEA KOSADNAR,

Appel | ant s,
V.

METROPCOLI TAN LI FE | NSURANCE COVPANY,
Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

Cct ober 23, 1998
Bef ore KING BARKSDALE, and STEWART, Circuit Judges.

PER CURI AM

St ephen J. Kosadnar and Peggy Marl ea Kosadnar sought to hold
Metropolitan Life Insurance Conpany in contenpt of court for
violating the automatic stay relating to their Chapter 7

bankruptcy. The bankruptcy court denied the contenpt notion, and



the district court affirnmed the bankruptcy court’s decision. For
the followi ng reasons, we affirmthe order of the district court
affirmng the bankruptcy court’s order denying the contenpt
not i on.
|. FACTUAL AND PROCEDURAL BACKGROUND

This litigation concerns the terns of enploynent between
St ephen J. Kosadnar (Kosadnar) and Metropolitan Life |Insurance
Conmpany (MetLife). When first hired in Novenber 1992 as an
account representative, Kosadnar becane bound and covered by
MetLi fe’' s Conpensation Plan, including the Experienced
Representative Plan (EXP).! The EXP detail ed Kosadnar’'s sal ary
for the first fifteen weeks of work at MetLife. Kosadnar was
pai d ei ght hundred dollars a week; one hundred dollars each week
was an interimpaynent, while the other seven hundred dollars a
week was consi dered an advance agai nst first-year conmm ssions.
The advance paynents, including interest, were to be repaid to
Met Li fe out of Kosadnar’s Expense Rei mbursenent Account (ERA)
begi nning in Kosadnar’s sixteenth week of enpl oynent.

Consistent with the EXP, MetLife began w thhol ding part of
Kosadnar’s ERA in order to recover the anount of conmm ssion
advances made to him |In Septenber 1994, M. Kosadnar becane a

sal es manager, and a few nonths later, he returned voluntarily to

! This statenent and all other factual statements in this
section were stipulated to by the parties in the original
bankr upt cy proceedi ng.



his former job as an account representative. These enpl oynent
changes, coupled with MetLife discontinuing the ERA program
necessitated an alteration in the advance-repaynent schedule. In
January 1995, to accompdate these changes, the renmaining
$7903.75 to be repaid to MetLife was spread out over two years,
and MetLife began wi thhol ding $75.99 per week from Kosadnar’s
pay.

Under the Conpensation Plan, when an account representative
sells an insurance policy, MetLife provisionally credits the
annual i zed first-year comm ssion for that policy to a Myving
Aver age Account (MAA), from which the representative s conm ssion
paynents are made.? |f a policy lapses during its first year,
the account representative nust repay part of the first-year
comm ssion for that policy. Under the Conpensation Plan, MtLife
has the right to withdraw the entire anmount of the comm ssion
overpaynent fromthe MAA which would therefore decrease the
anount of conmm ssion paynents nmade to the representati ve.

One of the policies that Kosadnar sold in January 1994
| apsed, resulting in an obligation to repay to MetLife $5023. 26
i n unearned comm ssions. On January 25, 1995, M. Kosadnar nade
a formal request that MetLife allow himto spread out this
paynment over one year, rather than repaying the entire anount at

once fromhis MAA. MetLife granted this request and began to

2 Under the Conpensation Plan, account representatives
receive ten percent of the bal ance of the MAA each week.
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debit $97.00 from Kosadnar’s weekly pay to recover the unearned
commssion. In total, MetLife was withdrawi ng $172. 99 per week
from Kosadnar’ s weekly pay.

On June 8, 1995, Kosadnar and his wfe, Peggy Marl ea
Kosadnar, filed a petition for Chapter 7 bankruptcy in the United
States Bankruptcy Court for the Southern District of Texas.
MetLife continued to withdraw $172. 99 from Kosadnar’s paycheck.
Appel lants filed a notion to hold MetLife in contenpt of court
for violation of the automatic stay. On January 30, 1996, the
bankruptcy court deni ed appellants’ notion, hol ding that
MetLife s actions constituted recoupnent and were therefore not
subject to the automatic stay. The district court affirnmed the
deci sion of the bankruptcy court, and the appellants tinely filed
an appeal to this Court.

1. DI SCUSSI ON

The di sposition of this case depends on whether MetLife’'s
wi t hhol di ngs from Kosadnar’s pay are characteri zed as recoupnent
or setoff. The bankruptcy and district courts terned the
wi t hhol di ngs as recoupnent and therefore held that the
w t hhol dings did not violate the automatic stay inposed by the
bankruptcy court. W review these |ower court conclusions of |aw

de novo. See Phoeni x Exploration, Inc. v. Yaquinto (In re

Mur exco Petroleum 1Inc.), 15 F. 3d 60, 62 (5th Gr. 1994),;

Killebrewv. Brewer (In re Killebrew), 888 F.2d 1516, 1518 (5th

Gir. 1989).



Recoupnent all ows a defendant to reduce the anmount of a
plaintiff’s claimby asserting a claimagainst the plaintiff
whi ch arose out of the sane transaction to arrive at a just and

proper liability on the plaintiff’s claim’” United States

Abat enent Corp. v. Mbil Exploration & Producing U.S., Inc. (In

re United States Abatenent Corp.), 79 F.3d 393, 398 (5th Cr

1996) (quoting Holford v. Powers (In re Holford), 896 F.2d 176,

178 (5th Cr. 1990) (internal quotations omtted)). There are
two general requirenents to characterizing a w thholding as
recoupnent--first, sonme type of overpaynent nust have been nade,
and second, both the creditor’s claimand the anount owed to the
debtor nust arise froma single contract or transaction.® See

Phot o Mechanical Servs., Inc. v. E.I. DuPont De Nenpurs & Co. (ln

re Photo Mechanical Servs., Inc.), 179 B.R 604, 613 (Bankr. D

M nn. 1995). Wien applied, the doctrine allows a bankrupt’s
unsecured creditors to obtain preferential treatnent. See id.
Specifically, noney recouped by creditors froman anount owed to
a debtor post-petition would not be subject to the automatic

stay. See Holford, 896 F.2d at 179.

A setoff, on the other hand, “involves a claimof the

def endant against the plaintiff which arises out of a transaction

3 Appellants claim wthout authority, that in addition to
these two requirenents, the creditor nust possess a contractual
lien to secure future paynents. W have rejected the proposition
that the creditor nust have any contractual rights to future
paynments in order to recoup overpaynents. See Holford, 896 F.2d
at 178.




which is different fromthat on which the plaintiff’s claimis
based.” Holford, 896 F.2d at 178 (citation and quotation
omtted). The Bankruptcy Code specifically disallows the setoff
of pre-petition clains agai nst post-petition earnings. See 11
U S . C § 553.

This court nust determ ne whether MetLife's recovery of
over paynents nmade to Kosadnar constitutes setoff or recoupnent.
The key issues, therefore, are whether MetLife w thheld noney
that it overpaid to Kosadnar, and whether the pre-petition
overpaynents and the post-petition pay arise fromthe sane
transaction. W find that because MetLife w thheld overpaynents
arising fromthe sane transacti on as Kosadnar’s pay, the recovery
constitutes recoupnent.

First, both the advances against future conm ssions and the
| apsed-policy conm ssions represent overpaynents by MetLife to
Kosadnar. MetLife advanced Kosadnar noney during his first
fifteen weeks of enploynent, and these paynents were expressly
termed “advances agai nst first-year conm ssions” in Kosadnar’s
enpl oynent agreenent. Simlarly, MetLife overpaid Kosadnar for
the | apsed insurance policy, as MetLife credited an entire year’s
conmi ssion into Kosadnar’s conmm ssion account when, in fact, the
policy was not paid for a year. These overpaynents are exactly
the type of overpaynents the recoupnent doctrine contenpl ates.
“The majority viewis that when an insurance conpany advances

comm ssions to an insurance agent and that agent later files a
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petition in bankruptcy, the insurance conpany nay recoup those
nmoni es previously advanced as they accrue, post-petition, to the

agent.” Pruett v. Anerican Incone Life Ins. Co. (In re Pruett),

220 B.R 625, 628 (Bankr. E.D. Ark. 1997) (citing Wneburg v.

Kni ghts of Colunbus (In re Sherman), 627 F.2d 594, 595 (2d G r.

1980); In re Ruiz, 146 B.R 877, 881 (Bankr. S.D. Fla. 1992);

Wllians v. Toner (In re Toner), 128 B.R 746, 759 (Bankr. S.D.

I11. 1991), aff’d 147 B.R 461 (S.D. 111. 1992)); see also Wl ey

v. Public Investors Life Ins. Co., 498 F.2d 101, 104 (5th Gr.

1974) (allow ng insurance conpany to recoup advances nmade in

anticipation of future conm ssions); Miutual Trust Life Ins. Co.

v. Wenyss, 309 F. Supp. 1221, 1231 (D. Me. 1970) (sane). In each
of these cases, the insurance conpany advanced its enpl oyee-
debtor comm ssions to which the debtor was not entitled, and the
court found that the insurance conpany overpaid wthin the
meani ng of the recoupnent doctrine. W therefore have little
difficulty finding that MetLife in this case overpaid Kosadnar by
advanci ng hi m noney based on future conm ssions and by assum ng
that sold policies would not | apse.

The central question in this case then becones whet her these
pre-petition advances arise out of the sane transaction as
Kosadnar’s post-petition pay. Appellants claimthat because the
advance repaynents in this case arose from separate agreenents
entered into after the original EXP agreenent, the pre-petition

debts and post-petition clains do not arise out of the sane
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transaction. Appellants argue that there are three separate
transactions in this case--first, the EXP agreenent; second, the
| apsed-policy agreenent; and third, the alteration of the
advance-repaynent schedul e.

There is no general standard governi ng whether events are
part of the sanme or different transactions. “[Jiven the
equi table nature of the [recoupnent] doctrine, courts have
refrained fromprecisely defining the sane-transaction standard,
focusing instead on the facts and the equities of each case.”

United States ex rel. United States Postal Serv. v. Dewey Freight

Ss. Inc., 31 F.3d 620, 623 (8th Cr. 1994); see also Oficia

Comm of Unsecured Creditors of Baja Boats, Inc. v. ITT

Commercial Fin. Corp. (In re Baja Boats, Inc.), No. 94-60141,

1996 WL 521416, at *3 (Bankr. N.D. Chio July 24, 1996) (“Whether
the obligations arose fromthe sane transaction is to be
determ ned by the facts and equities of the particular case.”).
In this case, we agree with the | ower courts that the
overal | Conpensation Plan was one transacti on whi ch enconpassed
both MetLife's clains agai nst Kosadnar based on the pre-petition
advances and Kosadnar’s cl ai ns agai nst MetLife for conpensation.
First, a plain reading of the Conpensation Plan itself indicates
that all of its conponents should be considered part of the sane
transaction. The parties explicitly agreed in the stipul ated
facts that “Kosadnar becanme bound and covered by . . . EXP, which
is a part of MetLife s overall conpensation plan.” The EXP did
8



not contain all material terns of the enploynent relationship
between the parties. |Indeed, the EXP itself is |abeled as
Schedule 7, a part of the overall Conpensation Plan.

The Conpensation Plan as a whole does contain all nmateri al
ternms relating to the enploynent relationship and explicitly
governs all pre-petition and post-petition clains between the
parties. EXP paragraph 4 described the terns relevant to
Kosadnar’s obligation to repay the comm ssion advance he received
during his first fifteen weeks of enploynent. Schedule 2 of the
Conpensation Plan detail ed how nuch comm ssi on an account
representative had to repay to MetLife if a sold policy |apsed.
The CGeneral Provisions Section 301(H) of the Conpensation Pl an
outlined how an account representative could spread the repaynent
of unearned conmm ssions over a termof weeks. Lastly, the
Conpensati on Plan expl ained how the comm ssions that account
representatives earned for selling policies were cal cul at ed.
Therefore, all original ternms governing both types of pre-
petition debt at issue here and Kosadnar’s post-petition incone
were present in MetLife' s Conpensation Plan, which bound both
Kosadnar and MetLife.

The fact that changed circunstances necessitated changi ng
t he payback schedul e for the comm ssion advance does not alter
this analysis. “[A]lpplication of the ‘equitable doctrine [of
recoupnent] shoul d not depend on whether the parties expressly
anticipated the problem’” Holford, 896 F.2d at 178 (quoting
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Ashl and Petroleum Co. v. Appel (Inre B &L Gl Co.), 782 F.2d

155, 159 (10th Cir. 1986) (brackets in original)). The origina
enpl oynent terns between MetLife and Kosadnar clearly

contenpl ated the payback of the conm ssion advances to MetlLife.
The later alteration to the terns does not change the fact that
the debt to MetLife arose out of the original enploynent
contract.

Simlarly, the fact that the | apsed policy arose after
Kosadnar and MetLife entered into the original enploynent
contract does not nean that the repaynent of the | apsed policy
conmi ssions constitutes a different transaction. The
Conpensation Plan clearly provided that account representatives
coul d spread repaynents resulting fromrescinded policies. As
above, the fact that the parties did not anticipate the exact
anount of any eventual | apse does not prevent the |apse from
arising out of the enploynent contract.?

Therefore, the Conpensation Pl an enconpasses all rel evant
clains by MetLife and Kosadnar, despite later alterations to
repaynent terns. Wen all clains arise out of one contract
between the parties, application of the recoupnent doctrine is

appropriate. See Aetna Life Ins. Co. v. Bram(Iln re Bram, 179

4 O course, this type of uncertainty is exactly why such
repaynent terns are included in the Conpensation Plan. |f the
anount of unearned conm ssions due to | apsed policies could be
accurately forecasted, there would never be a need to repay any
unearned conm ssions to MetLife.
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B.R 824, 826 (Bankr. E.D. Tex. 1995) (stating that “the
recoupnent doctrine has been applied primarily where the
creditor’s claimagainst the debtor and the debtor’s claim

agai nst the creditor arise out of the sane contract”); Long Term

Disability Plan of Hoffnan-La Roche v. Hler (Inre Hler), 99

B.R 238, 242 (Bankr. D. N J. 1989) (finding that “all the clains
arise out of the sanme contract and that the [creditor] clearly
has a valid right of recoupnent against the debtor”).

In addition, the facts and equities of this case support a
conclusion that the pre-petition debts and post-petition pay
arose fromthe sane transaction. Each post-petition paycheck
recei ved by Kosadnar is, at least in part, paid from Kosadnar’s
MAA.  The bal ance of this comm ssion account woul d be
substantially smaller if Kosadnar had not altered the repaynent
schedul e for the conm ssion advances and requested a spread of
t he unearned comm ssi on payback for the | apsed policy. In this
context, Kosadnar’s efforts to avoid repaynents are sinply
attenpts to avoid the unfavorabl e aspects of his enpl oynent
bargain with MetLife.

We agree with the bankruptcy court that the anal ysis of

Aetna Life Insurance Co. v. Bram(Iln re Bram, 179 B.R 824

(Bankr. E.D. Tex. 1995), applies here. In Bram a debtor was
eligible to receive funds froman enpl oyee benefit plan, and the
anount received fromthe plan was to be decreased by any anobunt
he received fromsocial security. See id. at 825. The debtor
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continued to collect the full anount of his eligible benefits
fromthe plan, even after he began to receive paynents from
social security, resulting in an overpaynent of benefits to the
debtor. See id. at 825-26. The bankruptcy court allowed a post-
petition recoupnent of these overpaynents, stating that “a debtor
may not assune the favorable aspects of a contract (post-petition
paynents) and reject the unfavorable aspects of the sanme contract
(the obligation to repay pre-petition overpaynents by neans of
recoupnent).” 1d. at 826.

In this case, Kosadnar is attenpting to receive the part of
the deal nost beneficial to him (the paynent fromthe conm ssion
bal ance), while avoiding the aspects of the enploynent contract
| east desirable to him (the payback of the overpaynents). As we
agree with the bankruptcy and district courts that repaynent of
t he unearned and advanced conm ssions arise out of the sane
comm ssi on pool and enpl oynent contract as the conmm ssions earned
by Kosadnar for which he is paid, we find that the w thhol di ngs
by MetLife constitute recoupnent.

Post - petition recoupnent does not violate the automatic stay

i nposed by the bankruptcy court. See Holford, 896 F.2d at 179.

“The trustee of a bankruptcy estate ‘takes the property subject
to rights of recoupnent.” . . . ‘[T]he debtor has no interest in
the funds and, therefore, the stay has not been violated.”” 1d.

(quoting Brock v. Career Consultants, Inc. (In re Career

Consultants, Inc.), 84 B.R 419, 424, 426 (Bankr. E.D. Va.
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1988)). Therefore, the bankruptcy court and district court were
correct in declining to hold MetLife in contenpt of court for
violating the automatic stay.
[11. CONCLUSI ON
For the foregoing reasons, we AFFIRM the order of the
district court affirmng the bankruptcy court’s order denying the

contenpt notion.
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