IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-31345

KESTUTI S ZADVYDAS,

Peti ti oner- Appel | ee,

ver sus

LYNNE UNDERDOWN; U. S. | MM GRATI ON
AND NATURALI ZATI ON SERVI CE,

Respondent s- Appel | ant s.

Appeal fromthe United States District Court for the
Eastern District of Louisiana

August 11, 1999

Bef ore GARWOOD, DAVI S, and BARKSDALE, Circuit Judges.
GARWOOD, Circuit Judge:

Petitioner-appell ee Kestutis Zadvydas (Zadvydas) applied for
a wit of habeas corpus pursuant to 28 U.S.C. § 2241. He all eged
that since he is a statel ess person and there is no possibility of
effectuating his deportation to another country, his continued
detention by respondent s- appel | ants t he | mm gration and
Naturalization Service (INS) and its district director (whose
successor, Lynne Underdown, has been substituted as a party
respondent - appel | ee) constitutes puni shnent w thout due process of

| aw and t hus viol ates his due process rights and i nternational |aw.



The district court granted the wit and ordered Zadvydas rel eased
from custody. Zadvydas v. Caplinger, 986 F.Supp. 1011 (E D. La.
1997). W reverse.

Facts and Proceedi ngs Bel ow

Zadvydas was born in a displaced persons canp in Germany in
1948. In 1956 he immgrated with his famly to America, and becane
a resident alien. Despite his long residence in this country, he
never became a citizen.! Starting as a youth, Zadvydas devel oped
an extensive crimnal history. H's FBlI records indicate nunmerous
arrests. In 1966 he was convicted of attenpted robbery in New
Yor k. In 1974 he was again convicted in New York, this tinme of
attenpted burglary. The INS began the process of deportation in
1977, based on these two convictions. Wile those proceedi ngs were
pendi ng, Zadvydas was rel eased into the community. After a | engthy
del ay, Zadvydas’ notion for relief fromdeportation under 8 U S. C
8§ 1182(c) was denied on February 10, 1982. Facing a hearing before
an inmmgration judge that year, Zadvydas di sappeared. Over the
next decade, the INS failed to | ocate Zadvydas.

In 1987, authorities in Virginia arrested Zadvydas for
possessing 474 grans of cocaine wth intent to distribute.
According to his own testinony, Zadvydas used cocai ne at that tine.
While on bail awaiting trial in Virginia, Zadvydas fled t o Houston,
Texas. After several years in Texas, Zadvydas voluntarily presented

hinmself to Texas authorities, and he was subsequently tried in

. The record does not reveal whether Zadvydas ever applied for
citizenship.



Virginia on the 1987 distribution charge. In 1992, he was
convicted and sentenced to sixteen years’ inprisonnment, with six
years suspended. After serving only two years, Virginia rel eased
him on parole. The INS pronptly took him into custody and
reinitiated deportation proceedings. In March 1994 the i nm gration
j udge ordered that Zadvydas shoul d be detained wthout bond during
the deportation process based on his history of flight from
authorities. Zadvydas appeal ed that determ nation, but the Board
of Immgration Appeals (BIA) affirnmed the inm gration judge.

In 1994 Zadvydas appeared before the inmmgration judge. He
admtted his past crimnal history, conceded deportability, and
seened to indicate that he was a German citizen. He applied for
relief fromdeportation under 8 U.S.C. 8 1182(c). In May 1994 the
immgration judge denied relief from deportation and ordered
Zadvydas to be deported. Zadvydas did not appeal that decision,
does not challenge it here, and it has becone final. The I NS
imedi ately contacted the GCerman governnent to arrange for
deportation. GCerman officials, however, proved unwilling to accept
Zadvydas. They took the position that under German |aw the nere
fact Zadvydas was born on German soil did not autonmatically entitle
himto German citizenship. The INS, while continuing to forward
requests to Germany, contacted Lithuanian authorities in July 1994.
The Lithuanians tersely responded that they could not accept
Zadvydas since he was neither a citizen nor a permanent resident of
Li t huani a.

In May 1995, after the INS had forwarded to Gernman authorities



all the material they believed was necessary to establish Zadvydas’

citizenship, the German authorities declined to accept Zadvydas.
Ref erenci ng extensi ve research that they assertedly had conduct ed,
t hey decl ared that Zadvydas was not a German citizen and thus could
not be deported to Gernany. Subsequent comruni cations with the
Cerman authorities apparently did not generate a response. Based
on the fact that Zadvydas’ wife is a citizen of the Dom nican
Republic, the INS apparently wote Dom nican authorities. No
Dom ni can response is in the record. In Cctober 1996, the INS
agai n contacted Lithuania to ascertai n whet her Zadvydas coul d claim
citizenship. The Lithuanian governnent has since responded by
stating that Zadvydas, while not one of their citizens, could apply
for citizenship if he could prove that both of his parents were
born in Lithuania prior to 1940. In letters dated COctober 26

1998, and March 25, 1999, the Lithuanian governnment has broadly
outlined the type of docunentation it would require, and stated

t hat Zadvydas shoul d present such materials to it.

I n Septenber 1995, Zadvydas filed the instant petition for a
wit of habeas corpus under section 2241, claimng that his
continued detention violated the Ei ghth Arendnent, the due process
clause, and international |aw. In February 1997 the nmagistrate
j udge recommended deni al of Zadvydas’ habeas petition. Zadvydas
filed objections. |In Novenber 1997 the district court found that
conti nued detention of Zadvydas was unconstitutional. The court

rejected all of Zadvydas’ challenges to his deportation and the



denial of his request for relief under section 1182(c), and it
further ruled that his continued detention was authorized by 8
US C fornmer § 1252(a)(2)(B) because he had not shown “that he is
not a threat to the community and that he is likely to appear at
any schedul ed hearing.” 986 F.Supp. at 1024.2 However, concl udi ng
t hat Zadvydas was “statel ess” and thus could “never be deported
because there is no place to send hini, the court held that
Zadvydas coul d not be “permanently incarcerated” w thout violating
hi s substantive due process rights. Wiile the I NS had procedures to
review continuing detention, and Zadvydas thus could possibly be
released in the future, the court discounted this possibility,
finding that in practice there was “no end in sight” for Zadvydas’
det enti on. 986 F. Supp. at 1027. The court ordered Zadvydas
rel eased under a list of conditions it generated. The INS tinely

appeal ed.® Wiile this appeal has been pendi ng, Zadvydas seens to

2 Former section 1252(a)(2)(B) provided:

“The Attorney General may not release from custody any
lawfully admtted alien who has been convicted of an
aggravat ed fel ony, either before or after a determ nation
of deportability, unless the alien denonstrates to the
satisfaction of the Attorney General that such alien is
not a threat to the community and that the alien is
likely to appear before any schedul ed hearings.”

The district court further observed in this connection that
the INS had also interviewed Zadvydas and reviewed his file and
determ ned not to then rel ease hi munder the simlar standards of
the Transition Period Custody Rules pursuant to section
303(b)(3)(B) of the Illegal Immgration Reform and | mm grant
Responsibility Act of 1996. 986 F.Supp. at 1024-5 n.4. The INS
had determ ned thereunder that Zadvydas was “a threat to security
as well as a flight risk.”

3 Zadvydas has not cross-appeal ed.
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have conplied with the district court’s release conditions and has
apparently conducted hinself as a productive nenber of society.
Di scussi on

The district court found that given the uncertainty that any
nati on woul d be found that woul d accept Zadvydas, his detention was
i ndefinite. It further found that such indefinite detention
vi ol ated his substantive due process rights. The law, at least in
this Crcuit, regarding the long-term detention of excludable
al i ens pending deportation is clear—such detention is allowable.
See, e.g., Gsbert v. US Attorney Ceneral, 988 F.2d 1437, 1448
(5th Gr. 1993). Zadvydas argues, however, that these cases can
have no application to his status since he is a resident alien and
t hus can cl ai m enhanced constitutional protection. He nmaintains
that even if the governnment nay detain an excludable alien
indefinitely, it violates substantive due process to inflict such
detention on a resident alien such as hinself.#* The INS argues,
however, that once a resident alien such as Zadvydas i s—eoncededly
in adherence with procedural and substantive due process—eordered

deported and that order becones final, the resident alien nmay claim

4 Zadvydas also clains that his continued detention violates
both international treaties and customary international |aw
proscriptions of arbitrary detention. W do not believe that the
continued detention here could be described as arbitrary. In any
case, we rejected an identical international lawclaimin G sbert.
See G sbert, 988 F.2d at 1448. W are unaware of any presently
rel evant distinction in international |aw between excludable and
resident aliens, so for the purposes of adjudicating the
application of international |law G sbert is directly controlling.
Zadvydas’ clainms that his procedural due process and Eighth
Amendnent rights are violated by his continued detention were
expressly not reached by the district court (986 F.Supp. at 1027
n. 6) and were not argued before us. We do not address them here.
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no greater rights than an excludable alien in |ike circunstances.
To the extent that the circunstances of this case require us to
follow their logic, we agree with the INS.
|. Prelimnary Matters

As a threshold matter, we nust address the question of this
Court’s jurisdiction. Al t hough the INS contested the district
court’s jurisdiction below, it has not done so on appeal. W nust
neverthel ess examne our own jurisdiction independently before
pr oceedi ng. See Arizonans for Oficial English v. Arizona, 117
S.Ct. 1055, 1072 (1997). Congress has clearly indicated that it
desires mnimal judicial intrusion into deportation decisions. The
strictest jurisdictional standard under which Zadvydas’ clains
coul d be evaluated are provided by the Illegal Inmmgration Reform
and | mm grant Responsibility Act of 1996 (I I RIRA), Pub. L. No. 104-
208, 110 Stat. 309-546, which repealed the prior judicial review
schenes governing immgration and substituted new provisions
potentially applicable to Zadvydas. See 8 U.S.C. § 1252(g).°® The
Suprene Court has recently construed the jurisdictional effect of

section 1252(q). See Reno v. Anerican-Arab Anti-Discrimnation

5 Section 1252(g) provides:
“(g) Exclusive Jurisdiction

Except as provided in this section and
notw t hst andi ng any ot her provision of |aw, no
court shall have jurisdiction to hear any
cause or claim by or on behalf of any alien
arising from the decision or action by the
Attorney GCeneral to comence proceedings,
adj udi cate cases, or execute renoval orders
agai nst any alien under this chapter.”
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Commttee, 119 S.Ct. 936 (1999). In Reno, the Court held that the
enact nent was not a general bar, but rather [imted judicial review
of a narrow class of discretionary executive actions. By the
statute’'s terns, one of the actions i Mmune fromreviewis an action
to “execute renopval orders against any alien under this chapter.”
In a recent case, the Seventh GCrcuit has held that these
provi sions do not renove our jurisdiction to hear a section 2241
habeas petition challenging the wvalidity of the statutes
authorizing the detention of aliens. This is because the
detention, while intinmately related to efforts to deport, is not
itself a decision to “execute renoval orders” and thus does not
inplicate section 1252(g) under Reno. See Parra v. Perryman, 172
F.3d 954, 957 (7th Cr. 1999). W agree, and find jurisdiction to
hear this appeal.

We next nust address the statutory regi ne governi ng Zadvydas’
conti nued detention. Zadvydas was released into INS custody in
1994. Since that tinme, a flurry of statutory changes have taken
pl ace. Zadvydas’ detention could be covered by one of four
separate detention regines, depending on the degree of
retroactivity involved. Two of them the rule in place when he was
initially detained, see 8 U S.C. § 1252 (1994), and the Transition
Period Custody Rules authorized in IIRIRA, place the burden on a
det ai nee awaiting deportation to prove that he is not a danger to
the community or a flight risk before being released on parole
pendi ng deportation. The third, nost recent, provision—+IR RA s

per manent provi si on—aut hori zes detenti on but makes it di scretionary



beyond an initial ninety day period. See IIRIRA §8 305(c), codified
as 8 US.C. 8§ 1231(a)(6), Immgration and Nationality Act (INA) 8§
241 (a)(6).° Froma constitutional perspective, the choice between
these reginmes appears to be of at nost marginal inport. However,
the rules established by the immgration provisions of the Anti-
Terrorismand Effective Death-Penalty Act (AEDPA) order nandatory
detention of all aliens awaiting deportation, regardl ess of danger
or flight risk. See AEDPA, Pub. L. 104-132 § 440(c), 110 Stat.
1214, 1277 (anmending 8 U S.C. § 1252(a)(2) to delete provisions
al l ow ng rel ease of nondangerous nonflight-risk detainees).

The parties agree that AEDPA 8 440(c) does not apply, and both
maintain that this case is governed by the new section 241
established by the I RIRA, which they argue applies to all aliens
who are not “in proceedings” at its effective date. It would seem
clear that Zadvydas is not in deportation proceedi ngs—the order
regardi ng his deportation was issued and becane final |ong before
IIRIRA s effective date, and only the physical act of deportation
remai ns undone. Moreover, the rapid passage of IIRIRA in the
i mredi at e wake of AEDPA seens to indicate that Congress repudi ated
the harsh mandatory detention regine created by AEDPA for aliens
whose deportation is final. To apply AEDPA to Zadvydas based
solely on the accident of when proceedi ngs agai nst hi mbegan woul d
seem to nmake little sense—there is no reason to suspect that

Congress determ ned that aliens in custody prior to the effective

6 Certain classes of aliens, including crimnal aliens such as
Zadvydas, “nmay be detai ned beyond the [90 day] renoval period.” 8
US C § 1231(a)(6).



date of IIRIRA were, as a class, significantly nore dangerous than
t hose subsequent|ly taken and thus nerited harsher treatnent. Wile
the statute currently is not a nodel of clarity’ in respect to its
retroactive application to an alien in Zadvydas’ position, we find
the INS construction reasonabl e. See Chevron U.S. A, Inc. v.
Nat ural Resources Defense Council, 467 U. S. 837, 843-44 (1984). W
concl ude t hat Zadvydas’ detention is governed by the new provi sions
of section 241.

Because we agree with the parties that new INA section 241
applies, we will proceed to analyze the constitutional question
present ed under the assunption that Zadvydas will be able to obtain

periodic review of his detention. Under INA 8§ 241(a)(1l) & (2), 8

! ITRIRA"s retroactivity clause, section 309(c)(1l), bars
application of its provisions “in the case of an alien who is in
excl usion or deportation proceedings before” its effective date.
The statute’s section dealing with retroactivity is generally
phrased in the present tense. The title to the section is, for
exanple, “Transition for Aliens in Proceedings,” and the clause
applies to an alien who “is in” proceedings at the effective date.
The natural reading of the clause would thus seemto be that it
applies only to proceedings that are pending as of the effective
date. See Anerican-Arab, 119 S.C. at 943 (defining transitional
cases under section 309(c)(1) as “cases pending on the effective
date of IIRIRA"). See also id. at 945 (referring to “8 309(c)(1)’s
general rule” that IIRIRA's provisions “do not apply to pending
cases”). The problem is created by the statute’s usage of
“before,” which mght be read to inply that the statute only
affects those that were free of any involvenent in deportation
proceedi ngs prior to the effective date. The confusing “before”
was, however, the product of what was |abeled as a “technical”
anendnent established by the Hatch-Kennedy anendnent to the H 1A
Nursing Bill. See Pub. L. 104-302, 110 Stat. 3657. Not hi ng
i ndi cates what the goal of this anmendnent was, and the failure of
t he anendnent to change t he surroundi ng | anguage nakes its i ntended
pur pose uncl ear. Accordingly, we find the text anbi guous enough to
merit consideration of Chevron, particularly in light of the
seem ng absurdity of a contrary result and the constitutional
problens it m ght possibly create.
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US C 8§ 1231(a)(1) & (2), the Attorney Ceneral is required to
renove an alien fromthe United States within the “renoval period,”
defined generally as the ninety days begi nning when an order of
renmoval becones administratively final, when any judicial review
thereof 1is conpleted, or when the alien is released from
confinenent (other than under an i nm gration process), whichever is
latest, and is required to detain the alien during the renova

peri od. If the alien is not renoved within the renoval period,

“the alien, pending renoval, shall be subject to supervision under
regul ations prescribed by the Attorney General.” Id. 8§ (a)(3).

INA § 241(a)(6), 8 U . S.C. § 1231(a)(6) provides:

“An alien ordered renoved who i s i nadm ssi bl e under
section 1182 of this title, renovable under section
1227(a) (1) (O, 1227(a)(2)[®, or 1227(a)(4) of this title
or who has been determ ned by the Attorney CGeneral to be
a risk to the comunity or unlikely to conply with the
order of renoval, may be detained beyond the renova
period and, if rel eased, shall be subject to the terns of
supervision in paragraph (3).” (Enphasis added).

INS regul ations, see 8 C F.R 88 236.1(d)(2)(ii), 236.1(d)(3)(iii),
241.4 & 241.5, as expl ai ned and expounded in the February 3, 1999,
“Menorandum for Regional Directors” from INS Executive Associate
Comm ssioner M chael A Pearson concerning “Detention Procedures
for Aliens Wose Imediate Repatriation |Is Not Possible or
Practicable,” authorize the release of such aliens when it is

determned that the alien “is not a threat to the comunity and is

likely to conply with the renoval order,” and further provide that

8 8 US. C 8§ 1227(a)(2), INA 8§ 237(a)(2), includes aliens, such
as Zadvydas, convicted of an aggravated felony or a controlled
substance vi ol ati on.
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the alien nust be given the opportunity to so denonstrate, that
every six nonths the District Director nust “reviewthe status of”
such “aliens . . . to determ ne whether there has been a change in
circunstances that would support a release decision,” that the
alien"s file nust be docunented to show “the reasons for the
custody or release decision,” and that “if the alien submts a
witten request to have his detention status reviewed by the
District Director . . . the alien nmay appeal the D strict

Director’s decision to the Board of |Immgration Appeals.”?®

o The Pearson nenorandum states in pertinent part:

“. . . 8CFR 8 241.4 gives the District Director the
authority to nmake rel ease decisions beyond the renoval
peri od based on specific criteria in the regulation as
set forth below. The regulation also provides that the
District Director should provide an alien with the
opportunity to denonstrate by clear and convincing
evidence that he is not a threat to the comunity and is
likely to conply with the renoval order. The alien may
be given this opportunity in witing, orally, or a
conbi nation thereof. The District Director nmust ensure
that the file is docunented with respect to the alien’s
opportunity to present factors in support of his rel ease,
and the reasons for the custody or rel ease deci sion.

Every six nonths, the District Director must review
the status of aliens detained beyond the renoval period
to determne whether there has been a change in
ci rcunst ances t hat woul d support a rel ease deci si on since
the 90 day review. Further, the District Director shoul d
continue to nake every effort to effect the alien's
renmoval both before and after the expiration of the
renmoval period. The file should docunent these efforts
as well.

District Directors are advised that a detention
review is subject to the provisions of 8 CF. R 8
236.1(d)(2)(ii) if the alien submts awitten request to

12



have his detention status reviewed by the District
Director. Under 8 CF.R 8§ 236.1(d)(2)(iii), the alien
may appeal the District Director’s decision to the Board
of Immgration Appeals. Were the alien has not nade a
witten request to have his custody status reviewed,
however, there is no provision for appeal of the District
Director’s decision to the Board of |Inm gration Appeal s.
See 8 CF.R § 241.4.”

8 CF.R § 241.4(a) provides:

“(a) Continuation of custody for inadm ssible or
crimnal aliens. The district director may continue in
custody any alien inadm ssible under section 212(a) of
the Act or renovable wunder section 237(a)(1)(0),
237(a)(2), or 237(a)(4) of the Act, or who presents a
significant risk of nonconpliance with the order of
renoval , beyond the renoval period, as necessary, until
removal from the United States. If such an alien
denonstrates by clear and convincing evidence that the
rel ease would not pose a danger to the community or a
significant flight risk, the district director may, in
t he exerci se of discretion, order the alien rel eased from
custody on such conditions as the district director may
prescribe, including bond in an anmpunt sufficient to
ensure the alien’ s appearance for renoval. The district
may consider, but is not limted to considering, the
follow ng factors:

(1) The nature and seriousness of the alien’s
crimnal convictions;

(2) O her crimnal history;

(3) Sentence(s) inposed and tinme actually served,;

(4) Hstory of failures to appear for court
(defaul ts);

(5) Probation history;

(6) Disciplinary problens while incarcerated,

(7) Evidence of rehabilitative effort or recidivism

(8) Equities in the United States; and

(9) Prior immgration violations and history.”

The rel ease of an alien under section 241.4 shall be under a
supervi sion order requiring, inter alia, periodic reporting to the
I NS, continued efforts to obtain travel docunents, advance approval
of travel beyond any therein specifiedlimts, and giving notice of
change of address; a bond may al so be required; and, the INS “my
grant enpl oynent authorization to an alien” rel eased under section
241.4. See C.F.R § 241.5.

13



The district court found that the INS did not err in
determ ning that Zadvydas posed a danger to the community and a
flight risk. Should Zadvydas no | onger do so, he woul d doubtl ess
be rel eased.

1. G sbert and Excl udable Aliens

Article 1, section 8, clause 4 of the Constitution vests in
Congress the power to “establish an uniform Rule of
Nat ural i zati on.” Moreover, “[t]he exclusion of aliens is a
fundanental act of national sovereignty” that “stens not al one from
| egi sl ative power but is inherent in the executive power to control
the foreign affairs of the nation.” See United States ex rel
Knauff v. Shaughnessy, 70 S.C. 309, 312 (1950). See al so Chae
Chan Ping v. United States, 9 S. . 623, 630 (1889) (discussing
sovereignty justification). The basic source of this interest is
i dentical regardl ess of whether the governnent seeks to exclude an
alien who has not entered, or to expel an alien who has resided
her e. See Fong Yue Ting v. United States, 13 S.C. 1016, 1019
(1893) (“The right of a nation to expel or deport foreigners who
have not been naturalized . . . is as absolute and unqualified, as
the right to prohibit and prevent their entrance into the
country.”). Wen these principles are taken together, it is clear
that “the power to expel or exclude aliens [is] a fundanenta
sovereign attribute exercised by the Governnent’s political
departnents largely i mmune fromjudicial control.” Fiallov. Bell,
97 S.Ct. 1473, 1478 (1977) (quoting Shaughnessy v. United States ex
rel. Mezei, 73 S.Ct. 625, 628 (1953)). See al so Harisiades v.
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Shaughnessy, 72 S.Ct. 512, 519 (1951) (“It is pertinent to observe
that any policy toward aliens is vitally and intricately interwoven
W th cont enporaneous policies in regard to the conduct of foreign
relations, the war power, and the mai ntenance of a republican form
of governnent. Such matters are so exclusively entrusted to the
political branches as to be largely i nmmune fromjudicial inquiry or
interference.”). The power of the national governnment to act in
the inmnmgration sphere is thus essentially plenary.

Aliens can of course claim sone constitutional protections.
The | anguage of the due process clause refers to “persons,” not
“citizens,” and it is well established that aliens within the
territory of the United States nmay invoke its provisions. See,
e.g., Yick W v. Hopkins, 6 S.Ct. 1064, 1070 (1886); Wng Wng v.
United States, 16 S.C. 977, 981 (1896) (illegal resident alien
coul d not be puni shed by sentence to hard | abor w t hout due process
of |aw). While the cases have drawn a line for sonme purposes
bet ween excludable aliens who failed to effect entry into the
country uni npeded and resident aliens, inthis Crcuit it is clear
that the former also can be considered persons entitled to
protection under the 14th Amendnent. See Lynch v. Cannatella, 810
F.2d 1363, 1375 (5th Gr. 1987) ("“Excludable aliens are not non-
persons.”). W cannot suppose that the result in Wng Wng woul d
have been different had the alien there been excl udabl e rather than
resi dent.

However, alien status can affect our anal ysis  of

constitutional rights. Because of their special position, certain
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classifications and restrictions that would be intolerable if
applied to citizens are all owabl e when applied to resident aliens.
See, e.g., Cabell v. Chavez-Saldino, 102 S. . 735, 740 (1982)
(state’s exclusion of resident aliens from basic governnental
functions did not violate the constitution).® See al so DeCanas v.
Bica, 96 S.Ct. 933 (1976). More inmportantly for the issue before
us, courts have long recognized that the governnmental power to
excl ude or expel aliens may restrict aliens’ constitutional rights
when the two cone into direct conflict. See Matthews v. Diaz, 96
S.Ct. 1883, 1891 (1976) (“In the exercise of its broad power over
naturalization and i nm gration, Congress regul arly makes rul es t hat
woul d be unacceptable if applied to citizens.”). |Indeed, the Court
has accepted collateral danage to the constitutional rights of
citizens as an acceptable price to pay in deference to the plenary
power over aliens of the political branches of the national
gover nnent . See Kleindienst v. Mndel, 92 S . C. 2576, 2582-84
(1972) (recognizing citizen audi ence had First Amendnent i nterest
in listening to communi st agitator, but accepting governnent’s
excl usi on of alien speaker despite this interest). See also United
States v. Wllians, 24 S.Ct. 719 (1904).

Zadvydas clains that his detention anounts to punishnment

wthout trial, and thus violates his substantive due process

10 Further, “the Fourteenth Anendnent’s |imts on state powers
are substantially different from the constitutional provisions
applicable to the federal power over i mm gration and
naturalization.” Mat hews v. Diaz, 96 S.Ct. 1882, 1895 (1976).

Thus, provisions in state |laws respecting aliens which would be
i nval i d under the Fourteenth Anendnent are not necessarily invalid
when contained in federal legislation. 1d. at 1893-95.
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liberty interest. It is well established that resident aliens may
not be punished in this manner. See Wng Wng, 16 S.C. at 981

However, the Wng Wng court di stingui shed between the
unconstitutional act before it—which nade illegal presence in the
country summarily puni shable by a sentence to being “inprisoned at
hard | abor” for not nore than a year and provided that the alien
woul d be “thereafter renoved from the United States” (enphasis
added) —and det enti on pendi ng deportation. “Proceedings to excl ude
or expel would be in vain if those accused could not be held in
custody pending the inquiry into their true character, and while
arrangenents were being nmade for their deportation.” 1d. at 980.
We have clearly held that excludabl e aliens may be detai ned pendi ng
deportation w thout such detention constituting unconstitutional
puni shnment, even when the aliens’ country of origin indicates it
wll not accept their return. See Gsbert v. US Attorney
Ceneral, 988 F.2d 1437, 1448 (5th Cr. 1993). See also Barrera-
Echavarria v. R son, 44 F.3d 1441, 1450 (9th Cr. 1995) (en banc)
(accord with G sbhert).

G sbert dealt with the detention of a group of Cubans who were
part of the Mariel boatlift. After detaining these aliens prior to
entry—thus ensuring that they were excludable aliens—+the United
States decided that they should be returned to their country of
origin. Castro refused to accept their return, however, and the

aliens were released on immgration parole. Due to the working of
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the “entry fiction,” the aliens retained their excludable status
despite their freedom on Anerican soil. All of the aliens in
G sbert then commtted, and were convicted of, crines while on
parole. After their release fromthe crimnal justice system the
aliens were detained pending deportation to prevent any further
crimnal acts. In Gsbert, as under the provisions here, there was
a procedure that allowed the detained alien to be released from
detention while deportation was still inpractical. See id. at 1443
n.11 (detailing annual review procedures that allowed rel ease of
aliens found not to present a danger to the community).

The aliens did not <challenge the conditions of their
confinenent or the procedures used in the initial decision to
deport them They instead argued that their continued confi nenent
constituted punishnment without a crimnal trial and thus violated
their substantive due process rights. They enphasi zed the fact
that in light of Castro’'s refusal to accept their deportation
their confinenent was potentially indefinite. W rejected these
argunents and hel d that the continued, indefinite detention of the
aliens did not violate their constitutional rights. |In reaching
this result, we relied on the Court’s decision in Mezei, in which
it allowed the indefinite detention of an excludable alien who had
been ordered permanently excluded and could find no nation to

receive him See Mezei, 73 S. . 625. Draw ng on the reasoni ng of

1 The fact that, for humanitarian or adm nistrative reasons,
t he governnent chooses to all ow excludable aliens into the country
while their cases are pending does not alter their status if they
were initially properly detained at the border. See, e.g., Ahrens
v. Rojas, 292 F.2d 406, 410 (5th G r. 1961).
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Mezei, we found that detention pending deportation does not
constitute puni shnent, since the detention could rationally be seen
as a necessary byproduct of the need to expel an unwanted alien
rather than a punitive decision. G sbert, 988 F.2d at 1442. The
continued detention of Mariel Cubans thus did not constitute
puni shment without trial in violation of the aliens’ substantive
due process rights, even though there was no guarantee that
deportation could be effectuated in the near future.

Zadvydas attenpts to distinguish Gsbert and Mezei on the
ground that he is a resident alien, and thus is entitled to a
greater degree of substantive due process protection than the
excludabl e aliens in those cases. Zadvydas’' resident alien status
surely entitled him to greater procedural rights in the
determ nation of whether he was entitled to remain in the United
States than were granted the excludable aliens in those cases.
However, Zadvydas does not challenge here the procedures used by
t he governnment in deciding to deport him or the final result. H's
only conplaint is with the detention itself. As explained in part
|V bel ow, we do not believe that the difference between excl udabl e
aliens and resident aliens nmandates a radical departure fromthe
reasoni ng of G sbert when, as here, a final decision to deport the
once resident alien has been nade and stands unchal | enged.

I11. Permanent Confi nenent

The district court held that Zadvydas’ detention violated his

substantive due process rights because it constituted “pernmnent

confinenent” in that he “wll never be deported because there is no
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place to send him” 986 F. Supp. at 1026, 1027. W concl ude that
t hese reasons considerably overstate the nmatter.

To begin wth, Zadvydas nmay be rel eased when it is determ ned
that he is no longer either a threat to the community or a flight
risk, and he is entitled to automatic review of his case for this
purpose every six nonths, with opportunity to present factors in
support of his release, and, where his witten application for
rel ease has been denied by the district director, he may appea
that decision to the BIA See note 9, supra, and acconpanying
text. |In Barrera-Echavarria, the en banc Ninth Crcuit concl uded
t hat anal ogous annual INS adm nistrative review for rel ease under
simlar standards precluded characterization of the alien’s
detention as “‘indefinite’ or ‘permanent.’” 44 F.3d at 1450.12

Nor can it now be said with any real assurance that Zadvydas
“Wll never be deported.” To be sure, it is clear that due to an
unfortunate conbination of circunstances, locating a country to
whi ch Zadvydas may be deported has been and wll be difficult at
best; but that there is no neani ngful possibility of doing so has
not been clearly established. And, precisely because of the
conplexities involved, nore tinme than usual will doubtless in any
event be required.

The problem of deporting Zadvydas has its roots in the
tortured twentieth century history of what is now Lithuania. Up

until the German defeat in Wrld War One, portions of Lithuania

12 We also note that at a certain point—which Zadvydas nmay be
approachi ng—age alone would likely weigh heavily against an |INS
finding of continued danger to the community or flight risk.
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were | ocated in Germany. Zadvydas’ nother was born in that section
of nodern Lithuania—+hen known as the Menel region, now called
Kl ai peda—+n 1919. Six years earlier (according to his own account
in an affidavit prepared to secure his post-war inmmgration to
Anerica), Zadvydas’' father had been born in Mzeikiai, which is
| ocated on the Baltic coast outside of the disputed Menel region
and thus woul d presumably have been under Russian control at the
time of his birth. As part of the Versailles Treaty, Gernmany ceded
the Menel region to the Allies. Li thuania, having renewed its
exi stence as an independent state, successfully laid claimto the
area and occupied it in 1923. At that point, Zadvydas’ nother and
fat her presumably woul d both have been Lithuanian citizens, since
they were apparently born within the resurrected nation’s current
bor ders.

However, in 1939 CGermany issued an ultimatum to Lithuania
demandi ng the return of the Menel region, referencing the alleged
plight of ethnic Germans under Lithuanian rule. The territory was
t hen handed back to Germany, and (if she was still living in the
regi on) Zadvydas’ nother then would have becone a subject of Nazi
CGermany. Unl ucky in nei ghbors, Lithuania then had its i ndependence
extinguished by Stalin’s 1940 invasion, which placed Zadvydas’
father in the Soviet orbit (again, presumng he lived near his
clai med hone town at the tine). See generally Al gi mantas Gureckas,
Li t huani a’ s Boundaries and Territorial C ainms Between Lithuania and
Nei ghboring States, 12 N.Y.L. Sch. J. Int’l & Conp. L. 107 (1991).

Hitler then invaded the Soviet Union in 1941, and Lithuania was
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under Cerman occupation for nost of the Second Wrld War. Late in
that conflict, the Soviet army reoccupi ed Lithuania. The Soviets
did not reestablish the Lithuanian independence they had earlier
snuffed out, and Lithuania renmained a captive to Soviet tyranny
until 1991. In the mdst of all this, Zadvydas' parents were
married in 1943. At sone point, the couple noved (or fled) to
Cermany, where their first child was born in 1944. The famly
spent the imredi ate post-war years in displaced person canps in
Cer many. On Nov. 21, 1948, Zadvydas was born in one of these
canps. In 1956 the famly immgrated to Anerica.

Due to these events, Zadvydas may in a sense be stateless.
Whil e born in Germany, he cannot claim German citizenship on that
basi s al one, because under German | aw citizenshi p hinges on bl ood
(j us sanguinis) rather than place of birth (jus soli). Lithuania
woul d seemto be the obvious alternative. Lithuanian sanguinis may
be able to substitute for Zadvydas’ birth outside of Lithuania.
According to the conmmunications from the Lithuanian governnent,
Zadvydas can apply for Lithuanian citizenship if both his parents

were born in Lithuania prior to the Soviet invasion in 1940.1

13 Lithuania’s citizenship | aws are apparently designed to give
preference to ethnic Lithuanians over the large nunber of
ethnically Russian immgrants who established thenselves in the
years of comruni st occupation. The requirenent of proving birth of
one’s ancestors in Lithuanian territory neatly differentiates the
two popul ations. See Ruta M Kalvaitis, Ctizenship and Nationa
|dentity in the Baltic States, 16 Bos. U. Int’| L. J. 231 (1998).
This seens to be nerely a variant of the jus sanguinis principal.
It should be noted that the blood citizenship |aws that nust be
navi gated here woul d appear to adm nistratively function sonmewhat
differently from Anerican birth citizenship |laws. Because birth
alone is not sufficient, it appears that under Lithuanian practice
one (or one’'s parents) has to affirmatively apply for citizenshinp.
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According to their own accounts, both parents would qualify under
this standard. The difficulty that has so far del ayed the process
seens to be the need to docunent this fact. There is a baptism
certificate indicating his nother’s birth in the Menel region
which is now part of Lithuania.? However, there is no
correspondi ng docunent ati on denonstrati ng t hat Zadvydas’ father was
born in Mazei kiai. The only evidence that has been unearthed up to
this point is his affidavit upon entering the United States, which
claimed birth in Lithuania.

The Lithuani an governnent, in letters dated October 26, 1998,
and March 25, 1999, i ndi cated that Zadvydas m ght apply for
citizenship, but would have to personally and formally request it,
and present docunentation of his parent’s birth. The INS had

previously presented nost of the available docunentation—the

The fact that Lithuania is asserting that Zadvydas nust apply for
citizenship may thus not be unusual. It does seemto have caused
sone confusion in the comuni cati ons between the INS and Ger nany
and Lithuani a. The INS continually asked for confirmation that
Zadvydas was a citizen, rather than framng the matter as an
application for citizenship. @Gven the circunstances of Zadvydas’
birth, it would seemunlikely that his parents paused to put himin
the national registry of ei t her country. Whil e perhaps
under st andabl e, this confusion may have sl owed the process here.

14 Zadvydas attenpts to argue that the fact that at the tine
Zadvydas’ nother was born the status of the Menel region was
unsettled indicates that she «could not claim Lithuanian
citizenship. Nothing in the record supports this theory, and it
woul d seemcontrary to ordinary practice. See Restatenent Third,
Restatenment of the Foreign Relations Law of the United States 8§
208, comment c; id. Reporters’ Note 3 (“Normally, the transfer of
territory from one state to another results in a corresponding
change in nationality for the inhabitants of that territory”).
Wiile there is sone evidence that Zadvydas’'s nother considered
herself stateless, or German, this may not accurately track
Li t huani an nationality | aw
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baptismal certificate and Zadvydas’ father’'s affidavit—+n its
communi cations with Lithuania. It is not clear, however, whether
these materials were exam ned by the Lithuani ans as support for an
application for citizenship, rather than as part of a claimthat
Zadvydas al ready possessed citizenship. Certainly there has been
no definitive denial by Lithuania of any application for
citizenship by Zadvydas. Accordingly, it is premature to assune
that the Lithuanians wll reject Zadvydas based on the current
docunentation. Even if they were to demand nore reliabl e evidence
of his father’s birthplace, there is no basis on which to concl ude
that nore cannot be uncovered. After all, it does not seem
di sputed that he was born in what becane Lithuania. For exanple,
a search of the public records in Mazeikiai or elsewhere (so far
apparently unperforned anywhere by anyone) m ght prove fruitful.
To be sure, such efforts may ultimtely prove unsuccessful. And
even i f uni npeachabl e evi dence of Lithuani an parentage i s produced,
there is a hint in the record that Lithuania mght be able to
reject Zadvydas’ application based on his <crimnal record.
However, there is no basis for finding that any ability of Zadvydas
to beconme a Lithuanian citizen, and hence deportable there, has
been definitively foreclosed.

Al so, apart fromlLithuania, two other potential options appear
to remain unexplored. The record indicates that the German
governnent, in a letter dated May 1995, has definitively rejected
the INS efforts to deport Zadvydas to Gernmany and nentioned

“extensive research” establishing that he is not a German citizen.
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If—as it appears—the only evidence put forth by the INS was
Zadvydas’ birth in Germany, this decision would seem justified
under the jus sanguinis principle. However, it would seem that
anot her argunent, as yet apparently untapped, mght properly be
advanced to justify Zadvydas’ German citizenship. Zadvydas may in
fact have German bl ood, and thus qualify under jus sanguinis.
After Wrld War Two, German |aw allowed nenbers of ethnic
Cerman communi ti es—sone of which, such as the “Vol ga Germans,” had
been separated from Germany proper for centuries—+to claim
citizenship under far nore |l enient terns than applied to foreigners
generally. See Note, Deutschland ist Doch ein Ei nwanderungsl and
Ceworden: Proposals to Address CGermany’s Status as a “Land of
Imm gration,” 30 Vand. J. Transnat’'|l L. 905, 916-923 (1997).
Zadvydas’ nother was born in the Menel region in 1919. Prior to
its defeat in Wrld War One, this region was part of Germany. It
woul d t hus seemreasonably possi bl e that Zadvydas’ nother coul d be
consi dered an et hnic German—ndeed, her birth docunentation is in
German, not Lithuanian or Polish. It lists her nmaiden name as
Steffan, and her nother’s nmmiden nane as Jackshies. It is not
obvious to us that these are non-Gernmani ¢ nanes. Perhaps Zadvydas
could apply for German citizenship claimng ethnic German
ancestry.® oviously, the success of such an approach is far from

assured—and even if Zadvydas’ ethnic status can be shown, his

15 There is nothing to indicate that the nother’s potenti al
Cerman ethnicity would in any way affect parallel efforts to obtain
Li t huanian citizenship. Lithuania’s |laws appear to be solely

focused on the problem of Russian inmgrants.
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presence in the United States, |ack of |anguage skills, or what
seens to be his father’s likely un-Teutonic ethnicity m ght defeat
such an application. But see id. at 923 (“Judicial interpretation
and admnistrative application of the statutes governing
naturalization of ethnic Germans have established that the
threshold for proving oneself to be an ethnic German is very
| ow. ”).

A final potential option, apparently conpletely unexplored, is
to attenpt to claim Russian citizenship for Zadvydas. Wher ever
Zadvydas'’ parents were born, it seens undisputed that their
bi rt hpl aces woul d have been inside the borders of the Soviet Union
at its post-war height. Russia has apparently been liberal in
granting citizenship to fornmer citizens of the Soviet Union now
living outside of Russia s borders. See Kalvaitis, National
ldentity inthe Baltic States, 16 Bos. U Int’l L. J. at 240 n. 64.
It is noted in an INS affidavit that Zadvydas’ nother travels to
Russia frequently. Before the inmgration judge Zadvydas seened to
indicate that these visits were to visit famly.® An INS letter
i ndi cates the Zadvydas's nother has a sister in Russia whom she
visits every year. |f Zadvydas does i ndeed have an aunt living in
Russi a, he m ght perhaps qualify for citizenship there. The record
does not reveal the details of this apparent famly relationship,
nor does it contain a discussion of Russian citizenship |aw

Agai n, then, success obviously cannot be presuned. The point is

16 When the imm gration judge asked whet her Zadvydas was aware
of any relatives he mght have in Germany on his nother’s side who
she was in contact with, Zadvydas replied “no, she goes to Russia.”
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that the record indicates that there may be sonme slight possibility
of this, and that this possibility is apparently wholly unexpl ored.

As the preceding discussion indicates, the unfortunate
hi storical context of Zadvydas’ birth makes untangling his true
nationality highly difficult and tinme consum ng at best. But that
does not nean inpossible. Continued efforts mght eventually
produce a breakthrough with Lithuania—and, if required, further
proof of his father’s birth may ultimately be unearthed. And
avenues for claimng German and Russian citizenship renmain
unexplored. Nor is it clear that the Dom nican situation has been
fully explored. Wile the delay here is long, it appears to be
what one could expect given the tangled circunstances and
i nadequat e docunentation. G ven the traditional deference we show
to the other branches in matters of immgration policy, judicial
i ntrusion should not be considered, particularly where there are
reasonabl e avenues for parole, until there is a nore definitive
show ng that deportation is inpossible, not nerely problematical,
difficult, and distant. However, it is certainly no clearer here
t hat Zadvydas “wi || never be deported because there is no place to
send hinf than it was respecting the aliens in G sbert, and here,
as also in Gsbert, 988 F.2d at 1447, the governnent is continuing
its efforts to effect Zadvydas' renoval.

| V. Substantive Due Process and Detention of a Resident Alien
Validly Ordered Deported

Zadvydas argues that as a resident alien he has greater rights
under these circunstances than an excludabl e alien would, and thus
that his current detention is a formof punishnment unjustified by
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any crimnal conviction despite the result in cases such as Meze
and G sbert involving excludable aliens. However, thereislittle,
if any, roomfor a distinction between the rights in this respect
of excludabl e and resident aliens when their circunstances are so
simlar. Zadvydas’ detention is currently wthin the core area of
the governnent’s plenary inmmgration power and thus does not
vi ol at e substantive due process.

The differences that exist in the rights of excludable and
resident aliens are not the product of sonme bright |ine division
that places excludable aliens beyond the pale of constitutiona
scrutiny. Excl udable aliens are persons, entitled to sone due
process, and other, constitutional protections. The fact that they
are entitled to a l|lesser degree of procedural due process in
proceedi ngs to determ ne whether they may enter the country stens
ultimately not from their status as such, but rather from the
nature of what is asserted. An attenpt to enter this country is a
request for a privilege rather than an assertion of right. See
Landon v. Plasencia, 103 S.C. 321, 329 (1982). Denial of entry is
t hus not a deprivation of rights subject to procedural due process,
and that, coupled with our deference to the other branches,
mandates that we leave it to Congress to determ ne the procedures
to be used in adjudicating such clains. See, e.g., Knauff, 70
S.Ct. at 313 ("Whatever the procedure authorized by Congress is, it
is due process as far as an alien denied entry is concerned.”). In
practice, this determnation may foreclose npbst constitutiona

chal | enges on behal f of excl udabl e aliens and create the i npression
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that they have no constitutional rights. They have no procedural
rights with regard to their entry, and nost of their substantive
rights wll be constrained by the governnent’s need to control
i mm gration. See, e.g., Gsbert, 988 F.2d at 1448. Si nce nmany
w Il never enter the country or will do so only briefly, they wll
have little opportunity to assert Yick W-type rights in matters
unconnected to the plenary power. However, to the extent that
their substantive rights are infringed—either during the
immgration process or while they are on parole subject to the
entry fiction—+n a manner that cannot be connected to the
i mm gration power, they may assert such rights. See Lynch, 810 F. 2d
at 1374-75 ( excludable aliens are persons, and thus allowed to

bring suit against allegedly brutal governnent agents since “we
cannot conceive of any national interests that would justify the
malicious infliction of cruel treatnent”).

Resi dent aliens, by virtue of their presence here, devel op an
interest inremining that, to a certain extent, entitles themto
procedural due process before they may be renoved from this
country. See, e.g., Landon, 103 S.C. at 329 (in a discussion
limted to procedural due process rights, noting “once an alien
gains adm ssion to our country and begins to develop the ties that
go with permanent residence his constitutional status changes
accordi ngly. Qur cases have frequently suggested that a
continuously present resident alien is entitled to a fair hearing

when threatened with deportation [citations], and, . . . we

devel oped the rule that a continuously present permanent resident
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alien has a right to due process in such a situation.”).?

However, the fact that resident alien status entitles one to
due process respecting the decision to deport does not nean that
the plenary power concept is extinguished. On the contrary, the
needs of the governnent are taken into account in evaluating such
clains and the standard for evaluating procedures is thus |ower
t han woul d be expected in analyzing the rights of a citizen with a
like interest. See Landon, 103 S.C. at 330 (resident alien who
has not severed her ties to the country is entitled to due process
bef ore being renoved, but in evaluating procedures “it nust weigh
heavily in the balance that control over matters of immgrationis
a sovereign prerogative”); Glvan v. Press, 74 S.C. 737, 742
(1954) (noting that while deportation of along termresident alien
is drastic neasure with consequences anal ogous to those stenm ng
from a crimnal conviction, plenary power precedent nandates
nonapplicability of the ex post facto clause); |I.N. S. v. Lopez-
Mendoza, 104 S. . 3479, 3483 (1984) (deportation, despite the
wei ghty interests involved, is a civil proceeding and not subject
to the sanme battery of procedural protections as would govern a
crimnal trial); United States ex rel. Bilokunsky v. Tod, 44 S. Ct.
54, 56 (1923) (involuntary confession adm ssible in deportation
heari ng).

Not hing in these cases suggests that a resident alien has a

17 | ndeed, as Landon reflects, those rights extend to resident
aliens seeking reentry after a brief trip abroad not neaningfully
interruptive of the alien’s continued United States residence. |d.

103 S. &t. at 329-330.
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broadly privileged constitutional status relative to excludable
aliens, or is constitutionally entitled to nore favorabl e treatnent
when both the right asserted and the governnental interest are
identical to those in the parallel case of an excludable alien.?!®
The constitutional rights of resident aliens may certainly be
af fected by the plenary power. See, e.g., Fong Yue Ting, 13 S. C

at 1026 (in case involving rights of a resident alien,
di stinguishing Yick Wb on the grounds that “[t]he question there
was of the power of a state over aliens continuing to reside within
its jurisdiction, not of the power of the United States to put an
end to their residence in the country”); Wng Wng, 16 S.Ct. at
981 (drawi ng di stinction between “the power of congress to protect,
by summary net hods, the country fromthe advent of aliens . . . or
to expel such if they have already found their way into our |and,
and unlawful ly remain therein” and the decision to inprison aliens
at hard labor for a term notwthstanding the ability to rapidly
renove the alien fromthe national comunity). Both excludabl e and
resident aliens have the right to be free of abuses that-while
tangentially and renotely related to the imm grati on process—annot
be justified as in furtherance of immgration goals. See Lynch,

810 F.2d at 1375 (excludables); Wng Wng, 16 S. C. at 981

18 I n Landon, the court noted that a resident alien had greater
substantive rights under the imm gration statutes. See Landon, 103
S.a. at 326. In G sbert, we referenced this discussion of

statutory treatnent and concluded that resident aliens “generally
are granted greater substantive rights than are excludable aliens.”
G sbert, 988 F.2d at 1440. Nothing in this discussion can be read
to inply that there is an across-the-board difference in the
constitutional (as opposed to statutory or regulatory) status of
the two categories of aliens.
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(resident). But both excludable and resident aliens nmay cone in
conflict with the governnent’s sovereignty interests, and when this
occurs their rights are constrained accordingly and to the sane
extent. As applied to detention pending renoval, any here rel evant
constitutional distinction between excludable and resident aliens
who have each been properly and finally determ ned to be renovabl e
woul d necessarily rest on a conclusion that excludable aliens are
nonpersons wholly unprotected by the Constitution. However, that
conclusion would conflict with our holding in Lynch and would
require us to conclude that aliens in the position of those in
G sbert could be statutorily subjected to the rack and the screw,
the Ei ghth Anmendnent notw t hst andi ng.

In the circunstances presented here, the national interest in
ef fectuating deportation is identical regardless of whether the
alien was once resident or excludable. VWhen a fornmer resident
alien is—w th the adequate and unchal | enged procedural due process
to which his assertion of a right to remain in this country
entitles him+inally ordered deported, the decision has irrevocably
been made to expel him from the national comunity. Not hi ng
remai ns but to effectuate this decision. The need to expel such an
alienisidentical, froma national sovereignty perspective, to the
need to renove an excludable alien who has been finally and
properly ordered returned to his country of origin. See Fong Yue
Ting, 13 S.Ct. at 1022 (the “power to exclude aliens, and t he power
to expel them rest upon one foundation, are derived from one

source, are supported by the sane reasons, and are in truth but
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parts of one and the sane power”). Whet her the party to be
deported is an excludable or a forner resident, the United States
has properly made its decision and earnestly wi shes—+f for no ot her
reason than to save the cost of detention—+to deport the detainee.
And deportation itself is not punishnment. See INS v. Lopez-
Mendoza, 104 S.Ct. at 3483 (“The purpose of deportation is not to
puni sh past transgressions, but rather to put an end to a
continuing violation of theimmgration|laws.”); American-Arab, 119
S.C. at 947 (“Even when deportation is sought because of sone act
the alien has commtted, in principle the alien is not being
puni shed for that act (crimnal charges nay be available for that
separate purpose) but is nerely being held to the terns under which
he was admtted. And in all cases, deportation is necessary in
order to bring to an end an ongoing violation of United States
law. ”).

The fact that deportation cannot be inmmediately effectuated
would not seem to recreate a distinction in the governnent’s
i nterest regardi ng excludable aliens and resident aliens. When
deportation is sonehow bl ocked, the governnent nust worry about two
things. If the alienis not detained, he may commt crines agai nst
t he general popul ati on—rines he woul d have been unable to commt
had the decision to deport been effectuated. The whol e point of
earmarking crimnal aliens for deportation or exclusion is that
while we nust tolerate a certain risk of recidivism from our
crimnal citizens, we need not be simlarly generous when it cones

to those who have not achieved citizenship. Their presence inthis
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country is thus a continuing violation of the immgration | aws, and
if the preferred nmethod of ending this violation is unavail abl e,
detenti on may be an acceptabl e alternative nmechanismto achi eve the
ultimate goal. See G sbert, 988 F. 2d at 1442 (noting protection of
society from potentially dangerous alien was a rational

nonpuni tive purpose for detention). See also Tran v. Caplinger,
847 F. Supp. 469, 476 (WD. La. 1993) (“This court can find no
| ogi cal basis to conclude that the detention of a deportable alien
under these circunstances i s ‘puni shnent’ whil e the detention of an
excludable alienis not”).'® |In addition, when deportation becones
feasible, the alien may frustrate the process by disappearing
within the country, as so nmany have done. | f the governnent’s
efforts eventually nmake deportation feasible, it will be unable to

effectuate its decision to expel if the alien has fled and gone

19 Pre-trial detention of citizens charged with a serious
cri me—but presunptively innocent—+may be justified by the
governnent’s interest in protecting the public. See United States
v. Salerno, 107 S.Ct. 2095, 2103 (1987). The Court has all owed
indefinite detention of a citizen as long as there has been a
finding of continued danger and “sone additional factor” is
present. See Kansas v. Hendricks, 117 S.C. 2072, 2080 (1997). 1In
Hendricks, the special circunstance or additional factor was a
di agnosis of pedophilia, and the Court wupheld a statute that
all owed indefinite detention of such persons as |long as periodic
review was available to certify that the detainee renained
dangerous and nentally ill. Cf. Foucha v. Louisiana, 112 S C.
1780, 1788 (1992) (indefinite detention of person acquitted by
reason of insanity after nedical diagnosis indicated he was no
|l onger nentally ill could not be justified by danger alone). See
al so Gsbert, 988 F.2d at 1441 n.6 (distinguishing Foucha on the
grounds it involved a citizen and a case where “the basis for
holding himin that facility had ceased to exist”). W note this
only to denonstrate that detention of certain classes of persons to
protect society at large is not wholly alien to our constitutional
order and has been allowed in special situations when, as here,
there are procedures to insure that detention nust be periodically
revi ewed.
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underground in the interim These interests are both equally
potentially present regardless of whether an alien was once
resi dent or excl udabl e.

Once the decision is nade to deport a resident alien, then,
thereislittle, if any, difference in the governnent’s interest in
ef fectuating deportation of a resident alien and expul sion of an
excludabl e alien. There is thus nothing to adequately distinguish
the plenary interest fromthe one encountered in G sbert. To the
extent that Zadvydas had greater rights than the excludable aliens
there, such rights were, so far as here rel evant, procedural rights
respecting the deportation decision, and have concededly been
honored. W hold that the governnment may detain a resident alien
based on either danger to the community or risk of flight while
good faith efforts to effectuate the alien’s deportation continue
and reasonabl e parol e and peri odi c revi ew procedures are in place. ?°

Concl usi on

For the reasons stated, the judgnent of the district court is

REVERSED.

20 W are aware of the recent joint opinion of five district
judges in the Western District of Washington in Bi nh Phan et al. v.
Reno et al. (Nos. (C98-2342, (C99-177C, (C99-185R, (C99-341WD, & C99-
151L, WD. Wash. July 9, 1999), which reaches a contrary result.
W decline to follow that decision because it rests on a
categorical distinction between the detention pendi ng expul si on of
deportable aliens who have been finally and properly ordered
deported and the detention pendi ng expul sion of excludable aliens
who have been finally and properly ordered renoved, a distinction
whi ch for these purposes we have rejected for the reasons stated in
t he text.
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