UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-31226

STEFANI E Rl VI ERE, ET AL.,
Plaintiffs,

STEFANI E RI VI ERE; THOVAS STURDEVANT,
Pl ai ntiffs-Appellants;
ver sus
BANNER CHEVROLET, |INC., ET AL.,
Def endant s,
BANNER CHEVROLET, | NC.,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

August 6, 1999
Bef ore JONES, DUHE, and BARKSDALE, Circuit Judges.

RHESA HAVKI NS BARKSDALE, Circuit Judge:

For this appeal concerning the Truth in Lending Act, the
def endant / appel | ee aut onobi | e deal er fromwhomAppel | ant s pur chased
a vehicle having prevailed in a bench trial on the basis that the
dealer is not a “creditor” wthin the neaning of the Act, that
i ssue and whet her the transaction was a “consuner transaction” for
pur poses of the Act are the primary matters at hand. W VACATE and

REMAND for further proceedings.



I n Decenber 1994, Thonmas Sturdevant and his wife, Stefanie
Ri viere, (Appellants) purchased a white pickup truck from Banner
Chevrol et . After that truck was danaged in Septenber 1995,
Appel lants returned it to Banner for repairs. By check, their
i nsurer paid approximately $2,100 to them and $242 to Banner for
t he damage/repairs.

Appel lants testified that, when they returned to Banner to
retrieve the truck in Cctober 1995, it was not conpletely repaired.
St urdevant then di scussed with Frank Tessitore, a Banner sal esnman,
trading in the truck toward the purchase of a new one. Appellants
did so on 13 QOctober 1995, purchasing a new gold pickup.

The purchase was a credit transaction. Banner conpleted the
form “Retail Instalnment Contract”, identifying Banner as the
“Vendor/Creditor” and containing a section captioned “Federal
Truth-1n-Lendi ng D scl osures”, in which, anong ot her things, Banner
stated the “finance charge” and “anount financed”. The contract
provided that Banner assigned its interest to General Mdtors
Accept ance Corporation (GVAC).

In conjunction with the purchase, Tessitore had the white
truck appraised and offered Sturdevant $10,000 on the trade-in.
St urdevant refused. Follow ng a second appraisal, Tessitore
offered to value it at $12, 000. Sturdevant accepted; but, he

testified that he understood the appraisal to represent the val ue
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of the truck in its still-damaged condition. Tessitore testified
that the white truck was fully repaired; that the appraisal
represented its value in that condition.

During the sal es transaction, Sturdevant was in possession of
the $2100 insurance check. Tessitore testified that he told
Sturdevant to give the check to the body shop manager as paynent
for the work on the white truck; and that Sturdevant assured him
that he would. However, Appellants kept the check.

Accordingly, the day after Appellants took possession of the
gold truck, Tessitore asked Sturdevant for the insurance check
Sturdevant refused. (Banner subsequently obtained a state court
j udgnent agai nst Appellants for the anpbunt due for the repairs.)

Approxi mately two weeks later, Appellants refinanced the
pur chase. As discussed infra, they maintain that, prior to
refinancing, the new truck was used solely for consuner, not
busi ness, purposes.

I n Novenber 1995, Appellants filed this action, claimng that
Banner had violated the Truth in Lending Act (TILA), 15 U S.C 8§

1601 et seq.! Followi ng a bench trial, the district court ruled in

! Appellants al so presented cl ai n8 agai nst Banner’s attorneys
under the Fair Debt Collection Practices Act, 15 U S.C. § 1692,
based on a demand letter to Appellants from Banner’s attorneys.
These clains were dismssed foll ow ng Appellants’ presentation of
evidence at trial. No appeal was taken fromthat di sm ssal
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favor of Banner, on the basis that it was not a “creditor” within
t he meani ng of TILA ?
1.
Factual findings are reviewed for clear error; questions of
| aw, de novo. E.g., Bridges v. Gty of Bossier, 92 F.3d 329, 332
(5th Gr. 1996), cert. denied, 519 U S 1093 (1997). Appellants
mai ntain that Banner is a TILA “creditor”; that the sale of the
gold truck was a consuner transaction; and that Banner viol ated
TILA. (For purposes of this opinion, we need not describe the two
clai nmed violations.)
A
Enacted to ensure the “informed use of credit results
[through] an awareness of the cost thereof by consuners”, TILA
attenpts to achi eve this goal by mandati ng “a neani ngful disclosure
of credit terns”. 15 U.S.C. § 1601(a). See also Fairley v. Turan-

Fol ey Inports, Inc., 65 F.3d 475, 479 (5th Cr. 1995) (“purpose of

2A prior panel affirnmed. Appellants then sought rehearing en
banc. Am cus briefs urging the court to reconsider its decision
wth regard to the creditor issue were filed by the Comrerci al Law
League of Anerica, the National Association of Consuner Advocates,
t he Nati onal Consunmer Law Center, the Anerican Bankers Associ ati on,
t he Consuner Bankers Association, the Anerican Financial Services
Associ ation, and the Louisiana Bankers Association. The prior
panel granted rehearing and vacated its opinion. See R viere v.
Banner Chevrolet, Inc., 158 F.3d 335 (5th Gr. 1998), vacated, 166
F.3d 727 (5th Gr. 1998).



TILAis to protect the consuner frominaccurate and unfair credit
practices”).
In the light of TILA s purpose and the fact that, anong ot her

functions related to being a traditional creditor, Banner conpl eted

the form retail installment contract, including the TILA
di sclosures and identifying itself as the “Vendor/Creditor”, it
shoul d follow that Banner is the TILA “creditor”. But, of course,

we must | ook to TILA to nake that determ nation. Along this |line,
Appel l ants contend that the district court, in holding that Banner
was not a TILA “creditor”, erred inits interpretation of TILA and
the applicable regulation and by rejecting the official Federa
Reserve Board (FRB) commentary. W agree.

Prior to the enactnent of the Truth in Lending Sinplification
and Reform Act, Pub. L. No. 96-221, 94 Stat. 132, 168 (1980)
(TILSRA), the TILA definition of “creditor” distinguished between
“creditors” and “credit arrangers”, defining a “creditor” as one
“who regularly extend[s], or arrange[s] for the extension of,
credit”. 15 U.S.C. 8§ 1602(f)(1980) (subsequently anended by
TILSRA); see also 12 C.F. R 8 226. 2(s)(1980) (pre-TILSRA regul atory
definition of “creditor”). Applying this fornmer definition, the
Suprene Court held that an autonobile dealer was a TILA “credit
arranger” because it nerely arranged for credit with a finance

conpany which, in turn, becane the immediate assignee of the



underlying contract. See Ford Motor Credit Co. v. Cenance, 452
U. S 155, 157-58 (1981)(per curianm). The Court acknow edged t hat
both the dealer and the finance conpany fit within the pre-TILSRA
definition of “creditor”, with the finance conpany’s role in the
transaction simlar to that of a traditional creditor. |Id.

I n response to Cenance, Congress enacted TILSRA (effective in
1982) and anended the definition of “creditor”. As a result, TILA
presently defines a “creditor” as

a person who both (1) regularly extends,

whether in connection wth |oans, sales of

property or services or otherw se, consuner

credit which is payable by agreenent in nore

than four installnments or for which the

paynment of a finance charge is or nmay be

required, and (2) is the person to whom the

debt arising from the consuner credit

transaction is initially payable on the face

of the evidence of indebtedness or, if there

is no such evidence of indebtedness, by

agr eement .
15 U.S.C. 8§ 1602(f). The legislative history of TILSRA reflects
t hat Congress sought to sinplify the definition of “creditor”. See
S. Rep. No. 96-73, 1979 W. 10376 at *15 (1979) (TILSRA sinplified
definition of “creditor” to “elimnate confusion under the current
act as to the responsibilities of assignees and ‘arrangers of
credit’”).

When it enacted TILA, Congress “del egated expansive authority

to the Federal Reserve Board to elaborate and expand the |ega



framewor k governing commerce in credit”. Fairley, 65 F.3d at 479
(quoting Ford Motor Credit Co. v. MIlhollin, 444 U. S. 555, 559-60
(1980)). To inplenment TILA the FRB pronul gated “Regul ation Z”
| ocated at 12 CF. R § 226. See id. Regul ation Z defines a
“creditor” as “[a] person (A) who regul arly extends consuner credit
., and (B) to whomthe obligationis initially payable, either on
the face of the note or contract, or by agreenent when there is no
note or contract”. 12 CF.R 8 226.2(a)(17)(i). Regulation Z al so
contains an official FRB staff interpretation regarding the
di stinction between “creditors” and “assi gnees”:

If an obligation is initially payable to one
person, that person is the creditor even if
the obligation by its terns is sinmultaneously
assi gned to anot her person. For exanpl e:

*An auto dealer and a bank have a business
relationship in which the bank supplies the
dealer wth credit sale contracts that are
initially nade payable to the dealer and
provide for immediate assignnent of the
obligation to the bank. The dealer and
purchaser execute the contract only after the
bank approves the creditworthiness of the
pur chaser. Because the obligation is
initially payable on its face to the dealer
the dealer is the only creditor in the
transacti on.

12 CF. R pt. 226, supp. |, subpt. A cnt. 2(a)(17)(i)(2) (enphasis
added) .
The district court concluded that Banner was not a TILA

“creditor” for two reasons: it was not an extender of credit



because, although its credit departnent investigates credit
histories and prepares fornms, it is ultimately GVAC or other
entities to which Banner subsequently assigns a |loan that actually
make the | oan and thereby extend the credit; and, according to the
district court, the obligation was not initially payable to Banner.
Accordingly, the court also found that Regulation Z was not
applicable to Banner. See 12 C.F.R § 226.2(a)(17)(i) (defining
creditor as one “to whomthe obligationis initially payable”). In
so deci ding, the district court rejected the FRB staff
interpretation of “creditor”.

In Geen v. Levis Mtors, Inc., 1999 W. 414224, *1 (5th Cr.
1999), an autonobil e deal er executed aretail install nment contract,
whi ch included TILA disclosures, and assigned the contract to
Hancock Bank. (It is not clear whether the assignnment was
si mul t aneous. ) The purchasers sued the dealer and Hancock.
Wt hout addressing the applicability of TILA to the dealer, our
court treated it as a TILA “creditor” and held that it had
commtted TILAviolations. Id. at *7-8. Hancock was treated as an
assignee. |d. at *8.

In Geen, our court did not explicitly address the issue

before us. But, its disposition could only be reached by treating



the automobile dealer as a TILA “creditor”.® See also Ellis v.
Ceneral Modtors Acceptance Corp., 160 F.3d 703, 705-08 (11th Cr.
1998) (treating GVAC as assignee, even though contract was
simul taneously assigned to it by autonobile dealer); Taylor wv.
Quality Hyundai, Inc., 150 F.3d 689 (7th Cr. 1998), cert. denied,
119 S. . 1032 (1999) (treating autonobile dealer as “creditor”
and financi ng conpani es as assi gnees).

In this regard, the district court erred by rejecting the FRB
staff coomentary. In MIlhollin, 444 U S at 565-66, the Suprene
Court stated that, “[u]lnless denonstrably irrational, Federal
Reserve Board staff opinions construing [TILA or Regulation Z]
should be dispositive”. The staff interpretation is not
denonstrably irrational. See Kinzel v. Southview Chevrolet Co.
892 F. Supp. 1211, 1216 (D. Mnn. 1995) (staff interpretation of
“creditor” is rational, “as it sinply restates the congressional
intent to elimnate an anbiguity in the statute prior to Qctober,

1982") .

SRegarding a simlarly structured transaction, several other
district courts have found that an autonobile dealer, such as
Banner, was a “creditor” under TILA  See Baldwin v. Laurel Ford
Li ncol n-Mercury, Inc., 32 F. Supp. 2d 894, 904 (S.D. Mss. 1998);
Kinzel v. Southview Chevrolet Co., 892 F. Supp. 1211, 1216 (D
M nn. 1995); Frazee v. Seaview Toyota Pontiac, Inc., 695 F. Supp.
1406, 1408 (D. Conn. 1988). But see Augustine v. Ray Brandt
Ni ssan, Inc., 1993 W. 557680, *1 (1993) (autonobile dealer not a
“creditor” because it was not the entity that actually provided the
funds).



As noted supra and by the district court, Banner identified
itself in the form retail installment contract as the
“Vendor/Creditor”. In the light of this, viewng the contract as
a whol e, and applying the FRB staff interpretation, the obligation
was initially payable to Banner, even though it was assigned to
GVAC. See 12 C.F.R 8 226, supp. |, subpt. A cnt. 2(a)(17)(i)(2)
(even where obligation is sinultaneously assigned to another,
autonobil e dealer is “creditor” if obligationis “initially payable
onits face” to autonobile dealer). The staff interpretation also
makes it clear that, although Banner sinultaneously assigned the
loan to GWAC, it still “extended credit” as a “creditor” under
TILA 1d.

B

As a second basis for TILA not being applicable, Banner
mai ntains, as it did in district court, that the sale of the gold
truck was a business, not a consuner, transaction. TILA exenpts
“transactions involving extensions of credit primarily for
busi ness, comercial, or agricultural purposes”. 15 U S.C 8
1603(1); see also Poe v. First National Bank of DeKal b County, 597
F.2d 895, 896 (5th Cir. 1979). Further, TILA states that it covers
“consuner” credit transactions, defined as those “in which the
party to whomcredit is offered or extended is a natural person,

and the noney, property, or services which are the subject of the
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transaction are primarily for personal, famly, or household
purposes”. 15 U.S.C. § 1602(h).

Therefore, “[w e nust exam ne the transaction as a whol e and
t he purpose for which the credit was extended in order to determ ne
whet her this transaction was primarily consunmer or commercial in
nature”. Tower v. Mss, 625 F.2d 1161, 1165 (5th Gr. 1980). At
trial, Banner maintained that Sturdevant intended to use the gold
truck for his construction business. I n support, it introduced
Sturdevant’s 1995 business tax return, which clainmed a deduction
for 100% of the use of the white truck and for 70% of the use of
the gold truck. Further, Tessitore testified that Sturdevant
renmoved his tool box (as noted, he worked in construction) and mat
(used to protect the truck bed) fromthe white truck and pl aced
themin the gold truck; and that, in his experience, the mat is
used to protect vehicles used for work.

Banner asserts that, in the light of this, it follows that
Sturdevant purchased the gold truck for his business. But ,
Sturdevant testified that he never used it for his business in
1995.

And, when questioned regardi ng the 1995 tax return, he cl ai ned
that his tax preparer took the deduction w thout his know edge. He
also testified that he did not use the gold truck for business

during the two week interval between its purchase and its
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refinancing. Riviere testified that, during those two weeks, she
used the truck for transportation to her place of work. Further,
all docunents executed in connection with the sale of the gold
truck indicate that it was a consuner transaction. Finally, the
title and loan docunents were drafted in R viere's nane.
(Sturdevant testified that her nane was used because of his poor
credit.)

Qobviously, the evidence is conflicting. That the docunents
relevant to this transaction l|abel it as “consuner” is not
di spositive. The few cases that address this issue |ook to the
substance of the transaction and the borrower’s purpose in
obtaining the loan, rather than the form al one. See Tower, 625
F.2d at 1166-67 (although loan nobney used to repair house
subsequently leased to third party, loan primarily personal in
nature because evidence established that borrower intended to
reside in house during retirenment and | essee functioned primarily
as caretaker); Henson v. Col unbus Bank and Trust Co., 651 F.2d 320,
326-27 (5th Gr. 1981) (loan not personal investnent |oan where
borrower invested in conpany of which he was holder of one-fifth
stock, director, guarantor of debts, corporate secretary, and | egal
counsel); Poe, 597 F.2d at 896 (loan primarily for business even
t hough stockhol der and wife were required to co-sign and pl edge

their famly honme as security); Bloomv. 1.C. System Inc., 972
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F.2d 1067, 1069 (9th Cr. 1992) (loan not primarily personal in
nat ure where borrower used noney to invest in conpany of which he
was president).

In short, resolution of this issue involves a factual
determ nation of Appellants’ purpose in purchasing the gold truck,
whi ch hinges on Sturdevant’s credibility. Although the district
court discussed the evidence regarding this issue, it did not nake
factual findings regarding the purpose for the purchase. o
course, we may, in our discretion, resolve this issue for the first
time on appeal. See Green, 1999 WL 414224 at *6 (citing Singleton
v. Wil ff, 428 U.S. 106, 120-21 (1976)).

But, cutting against our doing sois, inter alia, the district
court’s noting that, had it proceeded to the nerits of the TILA
clainms, it would have credited Tessitore' s testinony that the
repairs to the white truck constituted a separate transaction from
the sale of the gold truck. In so doing, the court rejected
Sturdevant’s version. Because the court apparently found at |east
one portion of Sturdevant’s testinony to lack credibility, we are
reluctant to decide the consunmer transaction issue, which, as
noted, turns primarily on his credibility.

The better course is to remand to the district court for
findings of fact. Qobviously, should it find a consuner

transaction, it should then rule on the clainmed TILA violations.
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For the foregoing reasons, the judgnent is VACATED and this
case is REMANDED for further proceedings consistent with this
opi ni on.

VACATED and REMANDED



