REVI SED SEPTEMBER 7, 1999
IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 97-20645

VI LMA LI SSETTE VEGA; JOSE VEGA,
Pl aintiffs-Appellants,
vVer sus

NATI ONAL LI FE | NSURANCE
SERVI CES, INC.; ET AL.,

Def endant s,

PAN- AMERI CAN LI FE | NSURANCE
COMPANY,

Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Sout hern District of Texas, Houston

Septenber 1, 1999

Before REYNALDO G GARZA, POLITZ, JOLLY, H GE NBOTHAM DAVI S,
JONES, SM TH, DUHE, W ENER, BARKSDALE, EM LIO M GARZA, DeMOSS
BENAVI DES, STEWART, PARKER, and DENNIS, Circuit Judges.?
E. GRADY JOLLY, G rcuit Judge:

Thi s case invol ves a denial of health benefits cl ai ned by Jose
Vega and his wife, Vilm Vega, under a health benefits plan they
establ i shed for thensel ves and t he enpl oyees of their business, the
Corona Paint & Body Shop, Inc. (“Corona”). The Vegas sued the
I nsurance conpani es responsible for insuring and maintaining the

pl an, Pan- Anerican Life I nsurance Co. (“Pan-Anerican”) and Nati onal

1Chi ef Judge King is recused.



Life Insurance Services, Inc. (“National Life”)--a subsidiary of
Pan- Anerican. The district court granted summary judgnent for the
i nsurance conpanies, relying in part on its holding that it could
not consider additional evidence submtted by the Vegas to the
district court when that evidence was not available to the plan
admnistrator at the tine it reached its decision. On appeal, a
panel reversed the district court, holding that the district court
erred in not considering the evidence presented by the Vegas.

We heard this case en banc to address three issues. First,
t he Vegas argue that we do not have jurisdiction under the Enpl oyee
Retirenment I nconme Security Act (“ERISA’), 29 U.S.C. §8 1001 et seq.,
because t he Vegas, as the sol e owners of Corona, were not enpl oyees
as that termis defined by the statute and rel ated Departnent of
Labor regul ations. This issue has divided the Grcuits and we
recogni ze the need to clarify the scope of ERISA in this context.
We hold today that where a husband and wife are sole owers of a
corporation that has created an enpl oyee benefits plan covered by
ERI SA, and t he husband and wife are al so enrol |l ed under the plan as
enpl oyees of the corporation, they are enpl oyees for ERI SA purposes
and so our courts have jurisdiction under ERISA to review a deni al
of their clains.

The second issue we address is the panel’s approach to
reviewi ng a deci sion of an adm ni strator operating under a conflict
of interest, which in this case is that the corporation deciding

the claimw ||l have to pay the claim Al though in the past we have



repeatedly stated that the district court nmay not engage in
additional fact finding, the panel here sought to carve out an
exception for conflicted adm nistrators. The panel held that, when
the adm ni strator has a conflict of interest in denying aclaim it
must nmeet a duty to conduct a good faith, reasonabl e i nvestigati on.
In determ ning whether the administrator has net this duty, the
panel elected to consider evidence that it believed such an
i nvestigation would have uncover ed. We hold today that no such
specific and uniform duty exists. W further hold that evidence
may not be admitted in the district court that is not in the
adm nistrative record when that evidence is offered to allow the
district court to resolve a disputed issue of material fact
regarding the claim-i.e., a fact the admnistrator relies on to
resolve the nerits of the claim

Finally, we turn to the nerit of the sunmmary judgnment ruling
by the district court. Even though the district court correctly
refused to consi der the additional evidence proffered by the Vegas,
the district court nonetheless erred in upholding the
admnistrator’s denial of the claim After reviewng the
adm nistrative record, we find no rational basis is contained
therein for denying the Vegas’ claim and therefore conclude that
Nat i onal Life abused its discretion.

I
The Vegas are the sole owners of Corona, a corporation

structured as a Subchapter S corporation under the Internal Revenue



Code. On March 20, 1995, M. Vega, on behalf of Corona, applied
for an enpl oyer-sponsored group nedical plan with Pan-Anerican.
Pan- Anerican issued the policy, which covered M. Vega as an
enpl oyee and his wi fe as a dependent. Under the plan, Pan-Anerican
was the insurer and National Life, a subsidiary of Pan-Anerican,
acted as the clains admnistrator of the plan. The plan granted
National Life discretion in deciding clains.

Infilling out the formfor his wife, M. Vega deni ed that she
had received any advice, consultation, or test for any nedica
condition (other than a recovered bl adder infection) during the
previ ous six nonths. Less than two nonths after Pan-Anerican
approved coverage for Ms. Vega, she saw Dr. Bueso, who recommended
surgery for posterior repair of the vagina. Ms. Vega underwent
the surgery and processed her claimfor coverage under the plan.

In reviewing the nedical records related to the claim
National Life discovered a notation by Ms. Vega s gynecol ogi st,
Dr. Galvan, dated October 5, 1994, that stated “posterior repair.”
A representative of National Life then called Dr. Galvan’s office
and asked about the notation. National Life kept phone | ogs of two
phone calls related to the inquiry. |In the first phone call, the
representative spoke to an assistant of Dr. @Gl van's, Ranobne, who
told the representative that she would ask Dr. Galvan and cal
back. The second | og states:

S/ W Ranone

Last 2 entries were from phone conversations



Last pc was when patient called Dr. Galvan back and Ms.
Vega had sone questions regarding a surgical procedure.
Dr. Gal van answer ed her questions about the procedure and
wote note in pt chart because they tal ked about it.

Was she anticipating surgery? He (Dr. Galvan) said
she had questions and he answered them Doesn’t recal
what pronpted conversation

On the basis of this information, National Life decided to deny
Vega’'s claim

National Life sent a letter to the Vegas explaining to them
that it was denying the Vegas’ claim The letter stated:

During processing of your clains we |earned that the
i nformati on contai ned on your GEC regardi ng your health
hi story was not accurate. Specifically, nedical records
received and reviewed from Dr. Pineda and Dr. Gl van
indicate that your response to question nunber 3 was
incorrect. Dr. Galvan’'s nedical records i ndicate that on
Septenber 29, 1994 he consulted Ms. Vega for a check up
and relaxation of tissue with breast tenderness. The
records further state that on OCctober 5, 1994, he
reconmmended a posterior repair. Dr. Pineda s records
indicate that on My 10, 1995 M. Vega obtained a
consul tati on conpl ai ni ng of gal actorrhea and a cyt ol ogy
was recommended. Had you advised us of M. Vega's
medi cal history as you were obligated to do, coverage
woul d have been denied at initial underwiting.?

The letter went on to state:

The URB [Underwriting Review Board] remains willing to
review and consider any additional information you may
have which you feel would inpact on our decision to
rescind coverage. |If you wish to appeal this decision

2Question nunber 3 fromthe G oup Enrollnent Card (“CEC') was
“Are you or any of your dependents currently pregnant?”’ It is
apparent that National Life neant to reference question nunber 1
“Have you or your dependents had any consultation, advice, tests,
treatnent or nedication for any nedical condition(s) during the
past 6 nont hs?”

Al t hough Pan- Anerican continues to claimthat the Vegas nade
m srepresentations other than the om ssion regarding posterior
repai r, Pan-Anerican does not seemto currently argue that any of
the other m srepresentations was nmaterial .



pl ease do so in witing and send it to the attention of

the Underwiting Review Board at the conpany address

listed bel ow

The Vegas did not submt a request for review of the decision?
but instead hired an attorney who sent a letter on their behalf
indicating that if Pan-Anmerican did not pay the claim the Vegas
woul d sue. Pan- Arerican sent a reply indicating that it was
prepared to go to court.

Shortly thereafter, the Vegas filed suit in state court
alleging state |aw causes of action. Pan-Anerican renoved the
action to federal court and each side sought summary judgnent. 1In
the pleadings filed in district court, the Vegas attenpted to
i ntroduce testinmony fromMs. Vega’'s physicians (Dr. Gal van and Dr.
Bueso) contradicting Pan-Anerican’s claim that, at the tine the
Vegas enrolled in the plan, Ms. Vega contenpl ated posterior repair
surgery. Pan-Anerican then attenpted to i ntroduce expert testi nony
supporting its conclusion as a fair readi ng of the nedical records.

The district court granted summary judgnent to Pan-Anerican
after concluding that ERISA applied to the dispute and that
Pan- Aneri can had not abused its discretion in denying the nedical
claimand rescinding coverage. The district court concluded that

it could not consider the testinony introduced by the Vegas as it

3In their briefs, the Vegas argue that their doctors attenpted
to contact National Life to explain to National Life that it had
m sunderstood Ms. Vega' s nedical history. There does not appear
to be any actual evidence to support the Vegas' cl ains. The
affidavits of the doctors, for exanple, never nention that they
contacted National Life.



was not available to the plan adm nistrator. On appeal, the panel
hel d that such testinony coul d be consi dered, as there was evi dence
that Pan- Anerican had violated its duty to conduct a “reasonabl e,
good faith investigation of the claim” In reaching this
conclusion, the panel relied heavily on the affidavits prepared by

Dr. Galvan and Dr. Bueso. Vega v. National Life Ins. Services,

Inc., 145 F.3d 673, 678-79 & 680-81 (5th Cir. 1998) (quoting full

text of affidavits and treating testinony as rel evant evi dence for

summary judgnent purposes), reh’g en banc granted and vacated, 167
F.3d 197 (5th Gr. 1999).
I

The first issue we nust address is whether the federal courts
have jurisdiction under ERISA to hear this appeal. The Vegas
contend that the trial court and the panel erred i n concl udi ng that
ERI SA covers this dispute. According to the Vegas, their status as
sol e sharehol ders of Corona renders M's. Vega neither a parti ci pant
nor a beneficiary for ERI SA purposes, so ERI SA does not govern
their clains. They urge that their suit belongs in state court.

ERI SA preenpts all state clains that “relate to any enpl oyee
benefit plan.” 29 U S.C. § 1144(a).* |In order for ERI SA to govern

“There are two kinds of preenption under ERI SA There is
conplete preenption--where there is federal jurisdiction because
ERI SA contai ns specific enforcenent provisions for the claim see
29 U . S. C 8 1132, and thus occupies the entire field. Then there
is conflict preenption--where the cause of action is preenpted by
29 U.S.C. 8§ 1144, but there is no federal jurisdiction because the
cause of action is outside the scope of ERISA's civil enforcenent
provisions and is therefore governed by the well pleaded conpl aint
rule. In that case, preenption is a defense to be raised in the



the Vegas’ clains, two criteria nmust be net: (1) an enployee
benefit plan nust exist, and (2) Ms. Vega nust have standing to
sue as a participant or beneficiary of that enpl oyee benefit plan.

See Madonia v. Blue Cross & Blue Shield of Virginia, 11 F.3d 444,

446 (4th Gr. 1993); Apffel v. Blue Cross Blue Shield of Texas, 972

F. Supp. 396, 398 (S.D. Tex. 1997).

The ERI SA statute defines “enpl oyee wel fare benefit plan” as:

any plan, fund, or program . . . established or

mai nt ai ned by an enployer . . . to the extent that such

a plan, fund, or programwas established or is maintained

for the purpose of providing for its participants or

their beneficiaries, through the purchase of i nsurance or

ot herwi se, (A) nedical, surgical, or hospital care or

benefits . oo
29 U S.C § 1002(1). The panel stopped at the initial step--
finding that there was an ERI SA plan--and determ ned that ERI SA
governed the Vegas’' |awsuit. The first step is the easy part,
however. |In fact, the Vegas agree that an ERI SA pl an exists to the
extent that the plan is established or nmaintained for the purpose
of providing benefits to enployees who are plan participants and
their beneficiaries.

The Vegas’ argunent is that the plan as it regards Ms. Vega
is not an ERISA plan because she is not a participant or

beneficiary. That is, to have standing to bring a suit under

state court, but is no basis for renoval jurisdiction. See Gles
V. NYLCare Health Plans, Inc., 172 F.3d 332, 336-37 (5th Gr.
1999). In this case, the cause of action is conpletely preenpted
because 29 U.S.C. § 1132 provides an enforcenent mechanism for
clains to be brought “(1) by a participant or beneficiary--. . .(B)
to recover benefits due to himunder the terns of his plan.”




ERI SA, a person nust be either a “participant” or a “beneficiary”

of an ERI SA plan, see Waver v. Enployers Underwiters, Inc., 13

F.3d 172, 177 (5th Cr. 1994), and Ms. Vega argues that her status
as a co-owner precludes her from having standing to assert clains
under ERI SA. Thus, determ ning whether Ms. Vega is a partici pant
or beneficiary is key, and the panel did not reach the issue.

To be considered a “participant” of the plan, a claimnt nust

be an “enpl oyee or forner enployee of an enployer . . . who is or
may becone eligible to receive a benefit . . . .7 29 U S C
8§ 1002(7). Unhel pfully, ERISA defines “enployee” as “any
i ndi vi dual enpl oyed by an enployer.” 1d. 8 1002(6). A beneficiary

is defined as “a person designated by a participant, or by the
ternms of an enpl oyee benefit plan, who is or may becone entitled to
a benefit thereunder.” 29 U S.C. § 1002(8).°

Because Ms. Vega is listed under the policy as her husband s
dependent, her clains are governed by ERI SA only if her husband
qualifies as an enployee under ERI SA Because M. Vega is a
co-owner, we nust decide whether a shareholder of a Texas
corporation is precluded fromqualifying as an enpl oyee for ERI SA
pur poses.

The Crcuits are not in accord as to whether an individua

partner, sole proprietor, or shareholder may be a “participant” in

SPan- Anerican argues that Ms. Vega is a plan beneficiary
because t he pl an application and subscri ption agreenent states that
“present full-tinme enployees” and their “dependents” are eligible
for benefits. This argunent assunes, however, that M. Vegais, in
fact, an enployee of the conpany for purposes of ERI SA



an ERI SA plan established for the business’s enployees. Conpare
Fugarino v. Hartford Life & Accident Ins. Co., 969 F.2d 178, 185-86

(6th Gr. 1992)(holding that ERISA did not apply to insurance
coverage of a sole proprietor and his famly even though the group
i nsurance policy purchased by the sole proprietor established an
ERISA plan with respect to the sole proprietor’s enployees);

Kwat cher v. Massachusetts Serv. Enpl oyees Pension Fund, 879 F.2d

957, 959-60 (1st Cr. 1989)(hol ding that the sol e sharehol der of a
corporation was not an “enpl oyee” within the neani ng of ERI SA and,
therefore, could not participate in an ERI SA plan); Brech v.

Prudential Ins. Co. of Anerica, 845 F. Supp. 829, 832-33 (M D. Ala.

1993) (hol ding that on account of his position as an enpl oyer, the
sole proprietor of a conpany was not a participant of an enpl oyee
benefit plan he had established with the purchase of a group
insurance policy for hinself and his enployee sons, and ERI SA

therefore did not preenpt his state lawclains); and Kelly v. Blue

Cross & Blue Shield of Rhode Island, 814 F. Supp. 220, 226-29

(D.R 1. 1993) (hol di ng that t he sol e sharehol der and chai rman of the
board of the enployer corporation was not a participant or
beneficiary with respect to a health i nsurance policy purchased for

the sol e sharehol der and the conpany’ s enpl oyees) with Madonia v.

Blue Cross & Blue Shield of Virginia, 11 F. 3d 444, 449-50 (4th Gr.

1993) (hol ding that a physician’s status as the corporation’s sole
sharehol der did not bar himfrombeing an “enpl oyee” under ERI SA' s

definition of the term.

10



The cases hol ding that owners cannot al so count as enpl oyees
for purposes of ERI SA base their conclusion on their interpretation
of the ERISA statute, relevant reqgulations, and Ilegislative
hi st ory. First, pointing to the definitions given in 29 US. C
8§ 1002, the cases assert that Congress “neant to divorce owner-

enpl oyees fromplan participation.” See Kwatcher, 879 F.2d at 959.

An “enpl oyee” is “any individual enployed by an enployer.” 29
US C 8 1002(6). The statute defines the term*®“enployer” as “any
person acting directly as an enployer, or indirectly in the
interest of an enployer . . . .7 Id. 8 1002(5). Wil e these
definitions are not particularly hel pful substantively, they do
reveal, according to these cases, that an enpl oyee and an enpl oyer
are different beings--they cannot be the sane person for ERISA
pur poses. These cases further reason that, as a mtter of
“economc reality,” an owner should be considered an enployer
rather than an enpl oyee because he “dom nates the actions of the
corporate entity.” Kwatcher, 879 F.2d at 960.

Furthernore, Departnment of Labor regulations related to
defining when a plan is covered by ERI SA provide that:

An individual and his or her spouse shall not be deened

to be enployees with respect to a trade or business,

whet her i ncorporated or unincorporated, which is wholly

owned by the individual or by the individual and his or

her spouse .
29 CF.R 8§ 2510.3-3(c)(1)(1992). Various courts have concl uded

that this regulation, clarifying the definition, is reasonabl e and

controlling. See Meredith v. Tine Ins. Co., 980 F.2d 352, 357 (5th

11



Cr. 1993); Kelly, 814 F. Supp. at 227. The Fifth Grcuit has held
that the owner of a business cannot, for purposes of ERI SA

si mul taneously be an enpl oyer and an enpl oyee. See Meredith, 980

F.2d at 358 (holding that an insurance plan covering only a sole
proprietor and her spouse was not an ERI SA enpl oyee wel fare benefit
pl an because the plan did not benefit enpl oyees).

Finally, these cases posit that the purpose of ERI SA suggests
that an enployer’s policy is not part of an ERI SA plan because
Congress intended, in passing ERISA, to provide protection for

enpl oyees, not enployers. See Kwatcher, 879 F.2d at 960 (stating

that “ERISA’'s framers were concerned that enployers would exploit,
m suse, or |loot the huge reserves of funds collected for enpl oyee
benefit plans”); Kelly, 814 F. Supp. at 228. These cases contend
that Congress’ intent to exclude owners from ERI SA coverage is
revealed in the statute’s “anti-inurenent” provision:

[ T] he assets of a plan shall never inure to the benefit

of any enpl oyer and shall be held for exclusive purposes

of providing benefits to participants in the plan and

their beneficiaries and defrayi ng reasonabl e expenses of

adm ni stering the plan.

29 U.S.C. § 1103(c)(1).5

5The cases relying on that passage to support an excl usion of
owners as enpl oyees are off the mark. This provisionrefers to the
congressional determ nation that funds contri buted by the enpl oyer
(and, obviously, by the enpl oyees, if any) nust never revert to the
enpl oyer; it does not relate to plan benefits being paid with funds
or assets of the plan to cover a legitimte pension or health
benefit claim by an enpl oyee who happens to be a stockhol der or
even the sol e sharehol der of a corporation.

12



Madonia, a Fourth Circuit case, reached a different
conclusion. Madoni a considered the status of a physician who was
the director, president, and sole shareholder of MA the
corporation that he founded. MNA had an enpl oyee wel fare benefit
pl an established for the corporation’s enployees. The court held
that the doctor qualified as an “enployee” of MNA under ERISA s
definition of the term-“enployee” is “any individual enployed by

an enployer,” 29 U S.C. § 1002(6)--because he was an “individual”

and he was “enpl oyed by” the corporation. See Madonia, 11 F.3d at
448.
The court al so | ooked beyond the definition and foll owed the

Suprene Court’s mandate in Nationwide Mut. Ins. Co. v. Darden, 503

U S 318 (1992), that it should enploy “‘a common-1| aw [ agency] test
for determ ning who qualifies as an ‘ enpl oyee’ under ERISA. . . .7
Madonia, 11 F.3d at 448-49 (quoting Darden, 503 U S. at 323)

Darden, in which the Court grappled with the questi on of whet her an
i ndi vidual qualified as an enpl oyee or an independent contractor,
directed that, because the statutory definition of “enpl oyee” was
“circul ar and explain[ed] nothing,” courts should use a common-| aw
test for determ ning who qualifies as an enpl oyee under ERI SA. 503

UsS at 323 And, because the common-law test contains “no
shorthand fornula or magi ¢ phrase that can be applied to find the
answer . . .[,] all of the incidents of the [enploynent]

relati onshi p must be assessed and wei ghed with no one factor being

13



decisive.” 1d. at 324 (quoting NLRB v. United Ins. Co. of Anerica,

390 U.S. 254, 258 (1968)).

In discerning comon-law principles in Mdonia, the court
| ooked to relevant Virginia law, which recognized that a
“corporation is a legal entity separate and distinct from its
sharehol ders” and that the corporate form may be di sregarded only
in extraordinary circunstances. Madonia, 11 F.3d at 449. I n
accordance with this principle, the court held that MNA"s corporate
identity was the “enployer,” and Dr. Madonia's separate identity
was MNA's “enpl oyee.” See id. The court specifically
di stinguished its case fromcases dealing with sole proprietors of
uni ncor por ated busi nesses that, by definition, have no separate
| egal existence. See id. at n.2 (noting that “[t] he question of a
sole proprietorship is not one that is before us”).

Madoni a al so addressed 29 C F. R 8§ 2510.3-3(c)(1), the DCL
regul ation that provides that an owner of a business is not to be
consi dered an enployee. The court insisted that the introductory
clause of the regulation, “[f]or purposes of this section,” refers
to 29 CFR 8§ 2510.3-3, which deals exclusively wth the
determ nation of the existence of an enployee benefit plan.
Therefore, according to the court, the regulation’s exclusion of
busi ness owners fromthe definition of “enployee” is “limted to
its sel f-proclainmed purpose of clarifying when a plan is covered by
ERI SA and does not nodify the statutory definition of enpl oyee for
all purposes.” Madonia, 11 F.3d at 449 (quoting Dodd v. John

14



Hancock Mut. Life Ins. Co., 688 F. Supp. 564, 571 (E. D Cal

1988)). In other words, “[t]he regulation does not govern the
i ssue of whether soneone is a ‘participant’ in an ERI SA plan, once
the existence of that plan has been established,” id. at 449-50;
i nst ead, because the regul ati ons provide that the plan nmust involve
at | east one enployee, 29 CF. R § 2510.3-3(c)(1) sinply insures
t hat owners are not counted as enpl oyees to satisfy the “enpl oyee”
requi renment. The court thought that its result nade “perfect
sense” because “it would be anomalous to have those persons
benefitting from [the enployee benefit plan] governed by two
di sparate sets of legal obligations.” 1d. at 450. The court also
believed that its result pronoted Congress’ objective of achieving
uniformty through the enactnent of ERI SA because it fostered
consistency in the | aw governi ng enpl oyee benefits. See id.

We are persuaded by the reasoning in Madoni a and i nterpret the
regul ati ons to define enpl oyee only for purposes of determ ning the
exi stence of an ERI SA pl an. Under this approach, Corona’ s enpl oyee
benefit plan is an ERI SA pl an because it does not solely cover the
Vegas, co-owners of the conpany; rather, it includes their
enpl oyees, and Corona enpl oys at | east one ot her person besides the
Vegas. M. Vega's status as a co-owner does not automatically
forecl ose ERI SA coverage. |Instead, whether Ms. Vega has standing
to bring ERI SA cl ai ns under the plan depends on whet her common-| aw

princi ples define her husband as an “enpl oyee” or an “enpl oyer.”

15



As in Madonia, the entity in this case is a corporation
Texas courts recogni ze the basic proposition that a corporation is
a legal entity separate and distinct fromits sharehol ders. See

Western Horizontal Drilling, Inc. v. Jonnet Enerqy Corp., 11 F.3d

65, 67 (5th Cr. 1994). Also like Virginia |law in Madoni a, Texas
| aw permts disregard of the corporate formonly in very limted
circunstances. See id. Thus, we hold that Corona’ s corporate form

was the “enployer,” M. Vega was an “enpl oyee,” and Ms. Vega was
her husband’s beneficiary--in short, ERI SA applies to this case, so
this court has jurisdiction. As long as a Texas business
corporation maintains a plan and at | east one enpl oyee parti ci pant
(other than a shareholder or a spouse of the shareholder), an
enpl oyee sharehol der and his beneficiaries nmay be participants in
the plan with standing to bring clains under ERI SA.’
11

We turn now to the panel’s assessnent of the district court’s
summary judgnent ruling. On appeal, the panel agreed that ERISA
applied to the case, but it reversed and remanded, concl udi ng that
Pan- Aneri can abused its discretion in denying Ms. Vega' s clai mand
resci nding her coverage. The panel based this conclusion on

Pan- Anerican’s failure to conduct a reasonable, good faith

i nvestigation of the facts surroundi ng the Vegas’ claim In doing

This circuit’s decision in Meredith does not upset this
result. Meredith held that a plan nust have enpl oyees besi des the
owners to qualify as an ERI SA pl an. See 980 F.2d at 358. The
instant plan involves at |east one other enployee, so it is
consistent wwth Meredith.

16



so, the panel relied on the additional evidence presented by the
Vegas in district court.

Al t hough we have dealt with cases involving simlar fact
patterns, we have never before explicitly inposed a duty |ike the
one inposed by the panel here. In reaching its decision, the
panel relied on the existence of a conflict of interest between
National Life's role as the adm nistrator and Pan-Anerican’s role
as the insurer.® W therefore first address the role that a
conflict of interest plays in our analysis. W then turn to the
merits of inposing such a duty on the plan adm nistrator,
concl udi ng that such an inposition is inappropriate. Finally, we
reaffirmour | ong-standing rule that when perform ng the appell ate
duties of review ng decisions of an ERI SA plan adm nistrator, the
district court may not engage in fact-finding.

A

ERI SA provides the federal courts with jurisdiction to review
determ nations nmade by enployee benefit plans, including health
care plans. 29 U S.C. 8 1132(a)(1)(B). Cenerally, there are two
ways enpl oyee benefit plans nmay be created: (1) the enployer funds

the programand either contracts with athird party who adm ni sters

8As expl ai ned above, Pan-Anerican is the insurer and therefore
pays out noney for each successful claim nade against the plan
National Life, inits role as clainms adm nistrator, decides which
clai ns succeed. Because National Life is a subsidiary of Pan
Anmerican and is controlled by Pan-Anerican, its interests nust be
considered to be aligned with those of Pan-Anerican. It is
therefore arguably the case that National Life has a disincentive
to grant clains that Pan-Anerican wll have to pay.

17



the plan or provides for admnistration by a trustee, individual,
commttee, or the like; or (2) the enployer contracts with a third
party that both insures and adm nisters the plan. 1In the latter
situation, the admnistrator of the planis self-interested, i.e.,
the adm nistrator potentially benefits fromevery denied claim?®

Section 1132(a)(1)(B) does not provide any gui dance regardi ng
the standard of review to be enployed by the federal courts. In

Firestone Tire & Rubber Co. v. Bruch, 489 U S. 101 (1989), the

Suprene Court addressed this issue hol ding:

[ A] denial of benefits chall enged under 8§ 1132(a)(1)(B)
is to be reviewed under a de novo standard unless the
benefit plan gives the admnistrator or fiduciary
discretionary authority to determine eligibility for
benefits or to construe the terns of the plan. . . . O
course, if a benefit plan gives discretion to an
admnistrator or fiduciary who is operating under a
conflict of interest, that conflict nust be weighed as a
“facto[r] in determ ning whether there is an abuse of
di scretion."

ld. at 115 (citation omtted).

‘¢ say “potentially” because an insurance conpany may well
encount er drawbacks from unreasonably denying neritorious clains.
The conpany’s reputation may suffer as a result and others nay be
less willing to enter into contracts where the conpany has
discretion to decide clains. The argunent that Pan-Anerican has
acted out of self-interest is essentially that Pan-Anerican has
acted opportunistically by engaging in activity that is acceptable
under the ternms of the agreenent (exercisingits discretionto deny
clains) but contrary to the purpose of the agreenent. The issue of
whether a party is apt to engage in opportunism is one that
preoccupi es contract law and for which there are no easy answers.
See, e.qg., R chard A Posner, Economc Analysis of Law 101-04,
369-70 (5th ed., 1998). W do not believe that the reputational
and contractual costs incurred by Pan-Anmerican denying a claim
shoul d be i gnored.

18



Under Bruch, t herefore, when an adm ni strator has
di scretionary authority with respect to the decision at issue, the
standard of review should be one of abuse of discretion. However,
t he proceedi ng by which an adm ni strator denies a claimtends not
to be as well defined as, for exanple, adjudicatory hearings under
the APA. The issues are often further conplicated by the relative
sophistication of the parties. An enployer may have an incentive
to choose a |ess expensive benefit plan for his enployees, even
t hough that plan grants a self-interested adm ni strator discretion
to resolve clains. When an enployee files such a claim the
adm ni strator has a financial incentive to deny the clai mand often
can find a reason to do so. The enployee, on the other hand, is
often not a sophisticated negotiator and therefore may not best
present his case to the adm nistrator.

In the interim since Bruch, our Circuit has struggled wth
the appropriate standard of review for determ nations by a self-

interested adm nistrator with di scretionary authority. See, Salley

v E.I. DuPont de Nenburs & Co. 966 F.2d 1011 (5th Gr. 1992)

(holding that a conflict of interest required the court to nore
cl osely exam ne the denial of health care benefits under the plan);

Duhon v. Texaco, Inc., 15 F. 3d 1302, 1306 (5th Cr. 1994) (hol ding

that court nust “weigh this possible conflict as a factor in our
determnation of whether the plan admnistrator abused his
discretion, instead of . . . altering the applicable standard of

review); Sweatnman v. Commercial Union Insurance Co., 39 F.3d 594,
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599 (1994) (holding that conflict does not change the standard of
review, but should be wei ghed in determ ni ng whet her adm ni strator

abused his discretion); Wldbur v. ARCO Chem Co., 974 F.2d 631,

638-42 (5th Cr. 1992)(“We note that the arbitrary and caprici ous
standard may be a range, not a point. There may be in effect a
sliding scale of judicial review of trustees' decisions--nore
penetrating the greater is the suspicion of partiality, |ess
penetrating the smaller that suspicionis . . . .").

QO her Crcuits have al so struggled with the role a conflict of
interest should play in determ ning whether an adm ni strator has

abused its discretion. The Tenth Crcuit, in Chanbers v. Famly

Health Plan Corp., 100 F. 3d 818, 824-27 (10th G r. 1996), catal ogs

t he vari ous approaches under two categori es: the “sliding scale”
standard and the “presunptively void” standard.

Under the “sliding scale” standard, the court always applies
t he abuse of discretion standard, but gives | ess deference to the
admnistrator in proportion to the admnistrator’s apparent
conflict. An exanple of this approach is the Fourth Grcuit

decision in Doe v. Group Hospitalization & Medi cal Services, 3 F. 3d

80 (4th Gir. 1993):

W hold that when a fiduciary exercises discretion in
interpreting a disputed term of the contract where one

interpretation wll further the financial interests of
the fiduciary, we will not act as deferentially as woul d
ot herwi se be appropri ate. Rather, we will review the

merits of the interpretation to determ ne whether it is
consistent with an exercise of discretion by a fiduciary
acting free of the interests that conflict with those of
the beneficiaries. In short, the fiduciary decision wl|l
be entitled to sone deference, but this deference will be
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| essened to the degree necessary to neutralize any
untoward influence resulting fromthe conflict.

ld. at 86; see also Chanbers, 100 F.3d at 826 (holding “that the

sliding scal e approach nore cl osely adheres to the Suprene Court's
instruction to treat a conflict of interest as a ‘facto[r] in

determ ni ng whet her there i s an abuse of discretion’”); Sullivan v.

LTV Aerospace & Defense Co., 82 F.3d 1251, 1255 (2d Cir. 1996);

Taft v. Equitable Life Assurance Soc’y, 9 F. 3d 1469, 1474 (9th Cr

1993); Van Boxel v. Journal Co. Enpl oyees' Pension Trust, 836 F.2d

1048, 1052-53 (7th Gr. 1987).

Under the presunptively void standard, once a clainmant has
denonstrated that the adm ni strator acted out of self-interest, the
adm ni strator then has the burden of establishing that its action
was nevertheless in the plan’s interest. An exanple of the
application of this approach is the Eleventh Crcuit’s decision in

Brown v. Blue Cross & Blue Shield of Al abama, Inc., 898 F.2d 1556

(11th Gr. 1990):

[When a plan beneficiary denonstrates a substanti al
conflict of interest on the part of the fiduciary
responsible for benefits determ nations, the burden
shifts to the fiduciary to prove that its interpretation
of plan provisions commtted to its discretion was not
tainted by self-interest. That is, a wong but
apparently reasonable interpretation is arbitrary and
capricious if it advances the conflicting interest of the
fiduciary at the expense of the affected beneficiary or
beneficiaries unless the fiduciary justifies the
interpretation on the ground of its benefit to the class
of all participants and beneficiaries.
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ld. at 1566-67. Another exanple of this kind of approach is the
Ninth GCrcuit’s opinion in Atwood v. Newmwnt &Gold Co., Inc., 45

F.3d 1317, 1323 (9th Gr. 1995):

The "less deferential" standard under which we
review apparently conflicted fiduciaries has tw steps.
First, we nust determ ne whether the affected beneficiary
has provided material, probative evidence, beyond the
mere fact of the apparent conflict, tending to show that
the fiduciary's self-interest caused a breach of the
admnistrator's fiduciary obligations tothe beneficiary.
If not, we apply our traditional abuse of discretion
review. On the other hand, if the beneficiary has nade
the required show ng, the principles of trust lawrequire
us to act very skeptically in deferring to the discretion
of an adm nistrator who appears to have conmtted a
breach of fiduciary duty.

ld.; see also Arnstrong v. Aetna Life Ins. Co., 128 F. 3d 1263, 1265

(8th Cr. 1997) (finding conflict and revi ewi ng deci si ons de novo);

Kotrosits v. GATX Corp. Non-Contributory Pension Plan for Sal ari ed

Enpl oyees, 970 F.2d 1165, 1173 (3d GCr. 1991) (holding that the
court wll withhold deference when the adm ni strator has been shown
to be biased by a conflict of interest).

In the interi msince Chanbers, the First Crcuit has i ssued an
opi nion that defies the neat categories set forth in Chanbers. 1In

Doe v. Travelers Ins. Co., 167 F.3d 53, 57 (1st Cr. 1999), the

court hel d:

[ T] he requirenent that [the adm nistrator’s] decision be
"reasonabl e" is the basic touchstone in a case of this
kind and that fine gradations in phrasing are as |ikely
to conplicate as to refine the standard. The essenti al
requi renent of reasonabl eness has substantial biteitself
where, as here, we are concerned with a specific
treat ment deci si on based on nedical criteria and not sone
broad issue of public policy. Any reviewing court is
going to be aware that in the |arge, paynent of clains
costs [the adm nistrator] noney. At the sane tinme, the
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policy anply warns beneficiaries that [the adm ni strator]
retai ns r easonabl e di scretion based on medi ca
consi der ati ons.

Having polled the other Crcuits, we reaffirmtoday that our
approach to this kind of case is the sliding scale standard
articulated in Wldbur. The existence of a conflict is a factor to
be considered in determ ning whether the adm nistrator abused its
discretion in denying a claim The greater the evidence of
conflict onthe part of the adm nistrator, the | ess deferential our
abuse of discretion standard wll be. Having said that, we note
that we synpathize with the First Grcuit’s approach--our revi ew of
the adm nistrator’s decision need not be particularly conplex or
technical; it need only assure that the adm nistrator’s deci sion
fall somewhere on a conti nuumof reasonabl eness--even if on the | ow
end.

B

The panel opinion offers a new solution to the probl emof how
to eval uat e deci sions by self-interested adm nistrators. According
to the panel, when review ng such a decision, the district court
should determ ne whether the admnistrator has net its duty to
conduct a good faith, reasonable investigation. |If not, the court
need not restrict its reviewto the facts before the adm ni strator:

The court nust pause, before limting itself to the

record before the admnistrator, to assure itself that

the adm nistrator conducted a reasonable, good faith

i nvestigation of the claim That requirenment nust be

cautiously and carefully inposed when the adm ni strator
has the inherent conflict of interest as exists in the
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case at Dbar. To hold otherwise would restrict the
district court to reviewing only those materials before
the adm nistrator, even in cases where the adm ni strator
conduct ed an unreasonably | ax, bad faith investigation of
the facts.
Vega, 145 F.3d at 680 (5th Cr. 1998).
We have never before inposed a duty on the adm nistrator |ike
the one inposed by the panel here. The two cases that have cone

cl osest to inposing such a duty are Southern FarmBureau Life Ins.

Co. v. Moore, 993 F.2d 98, 104 (5th Gr. 1993), and Salley v. E. I

DuPont de Nempurs & Co., 966 F.2d 1011, 1015 (5th Cir. 1992).
Nei t her of these cases, however, actually inposed such a duty.
More sinply stated that the admnistrator had conducted a
reasonable investigation and, although Salley notes that the
adm ni strator did not conduct a reasonable investigation, Salley
rested its decision on the sufficiency of the adm nistrative record
to support the denial.

Havi ng considered the relative nerit of placing such a burden
on the admnistrator, we reject this rule and stand by our
precedent: We will continue to apply a sliding scale standard to
the review of admnistrator’s decisions involving a conflict of
i nterest. If we placed a duty on conflicted admnistrators to
reasonably i nvesti gate, we woul d be adopting the presunptively void
standard of the Eleventh, Eighth, and Third Crcuits. In effect,
we would shift the burden to the admnistrator to prove that it
reasonably investigated the claim A rule that permtted such a

result would be at odds with the Suprene Court’s instruction in
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Bruch to review such determ nations under an abuse of discretion
standard--a standard that demands sone deference be given to the
adm ni strator’s deci sion. Such a rule would also violate basic
principles of judicial econony. There is no justifiable basis for
pl aci ng t he burden solely on the adm nistrator to generate evidence
relevant to deciding the claim which may or may not be avail abl e
toit, or which may be nore readily available to the claimant. |f
the claimant has relevant information in his control, it is not
only inappropriate but inefficient torequire the admnistrator to
obtain that information in the absence of the claimnt’s active
cooper ati on.

| nstead, we focus on whether the record adequately supports
the admnistrator’s decision. |In many cases, this approach wll
reach the sanme result as one that focuses on whether the
adm ni strat or has reasonably investigated the claim The advant age
to focusing on the adequacy of the record, however, is that it (1)
prohibits the district court from engaging in additional fact-
finding and (2) encourages both parties properly to assenble the
evidence that best supports their case at the admnistrator’s
level. For instance, in this case, the admnistrator’s decision
does not seem to be adequately supported by the record. On the
ot her hand, the additional information--what Ms. Vega' s personal
physician neant by his notation--could have been nore easily
obt ai ned by the Vegas. Wen National Life did call Dr. Galvan’s

office, it did not actually get through to the doctor. Al though

25



National Life should have done so before denying the claim this
controversy could have been resolved if the Vegas, who were
represented by counsel, had presented this information to Nati onal
Life when their claimwas denied. Here, it is apparent that the
Vegas’ attorney dism ssed the adm nistrative process as a nui sance
and placed all their eggs in the litigation basket.

We hol d today that, when confronted with a denial of benefits
by a conflicted adm nistrator, the district court nmay not inpose a
duty to reasonably investigate on the adm nistrator. Under our own
precedent and the Suprenme Court’s ruling in Bruch, we nust give

deference to the adm nistrator’s decision. That the adm ni strator

deci des a cl ai mwhen conflicted, however, is arelevant factor. 1In
a situation where the admnistrator is conflicted, we wll give
| ess deference to the adm nistrator’s decision. In such cases, we

are less likely to nmake forgiving inferences when confronted with
a record that arguably does not support the admnistrator’s
decision. Although the admnistrator has no duty to contenpl ate
argunents that could be made by the claimnt, we do expect the
adm nistrator’s decision to be based on evidence, even if
di sputable, that clearly supports the basis for its denial.?®

C

By focusing on the requirements that support an
admnistrator’s denial of a claim we by no neans w sh to cast the
admnistrator in the role of an advocate for denying all clains.
However, because we only review litigation arising out of an
admnistrator’s denial of a claim we do wish to be specific about
the record an adm nistrator nust create, when the adm nistrator
chooses to deny a claim
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We turn next to the panel’s use of the doctors’ affidavits in
reaching its decision. Along line of Fifth Grcuit cases stands
for the proposition that, when assessing factual questions, the
district court is constrained to the evidence before the plan

adm ni strator. Meditrust Financial Services Corp. v. Sterling

Chem cals, Inc., 168 F.3d 211, 215 (5th Cr. 1999); Schadler v.

Anthem Life |Insurance Conpany, 147 F.3d 388, 394-95 (5th Gr.

1998); Thi bodeaux v. Continental Casualty |Insurance, 138 F. 3d 593,

595 (5th Gr. 1998); Barhan v. Ry-Ron Inc., 121 F. 3d 198 (5th Cr
1997); Bellaire General Hosp. v. Blue Cross Blue Shield of

M chigan, 97 F.3d 822, 828-29 (5th CGr. 1996); Sweatnan V.

Commercial Union Insurance Co., 39 F.3d 594, 597-98 (1994); Duhon

v. Texaco Inc., 15 F.3d 1302, 1306-07 (5th Cr. 1994); Southern

Farm Bureau Life Ins. Co. v. More, 993 F.2d 98, 101-02 (5th Gr.

1993) ; Wldbur v. ARCO Chem Co., 974 F.2d 631, 639 (5th Cr

1992) .
Qur case | aw al so nakes clear that the plan adm ni strator has
the obligation to identify the evidence in the admnistrative

record and that the claimnt may then contest whether that record

is conplete. See, e.q., Barhan, 121 F.3d at 201-02. Once the
adm nistrative record has been determ ned, the district court may
not stray fromit except for certain limted exceptions. To date,
t hose exceptions have been related to either interpreting the plan
or explaining nedical terns and procedures relating to the claim

Thus, evidence related to how an admnistrator has interpreted
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ternms of the plan in other instances is adm ssible. See WIdbur v.

ARCO Chemcal Co., 974 F.2d 631, 639 & n.15 (5th Gr.

1992) (conpiling cases). Li kewi se, evidence, including expert
opinion, that assists the district court in understanding the
medi cal term nol ogy or practice related to a clai mwould be equally
adm ssi bl e. However, the district court is precluded from
recei ving evidence to resol ve di sputed material facts--i.e., a fact
the adm nistrator relied on to resolve the nerits of the claim
itself.

In this case, the record anounted to a nunber of exhibits
attached to Pan-Anerican’s notion for sunmary judgnent. The
exhi bits contai ned the rel evant pl an docunents, Ms. Vega' s nedi cal
record, and the phone | ogs docunenti ng Pan-Anerican’s contact with
Ms. Vega s doctors. The dispute here was essentially a factual
one that would resolve the nerits of the claim Dd Ms. Vega
recei ve notice that she woul d need posterior repair surgery prior
to applying for nenbership in the plan? The testinony that the
Vegas sought to introduce is evidence related to this factual
di spute, which easily could have been presented to the
adm ni strator by the Vegas’ counsel. The district court therefore
correctly held that it could not admt new evi dence for the purpose
of resolving this dispute on the nerits of the claim

Qur notivating concern here is that our procedural rules
encourage the parties to resolve their dispute at the

adm nistrator’s | evel. If a claimant believes that the district
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court is a better forumto present his evidence and we permt the
claimant to do so, the admnistrator’s review of clains will be
ci rcunvent ed. This result is plainly contrary to Bruch, which
requires us to apply an abuse of discretion standard of review
Al t hough we recognize that there is a concern that a self-
interested admnistrator can manipulate this process unfairly
(e.g., by permtting the adm nistrator to exclude fromthe record
information that would weigh in favor of granting the clainm, we
think that this concern is largely unwarranted in the light of
adequat e saf eguards that can be put in place.

Before filing suit, the claimant’s | awer can add additi onal
evidence to the admnistrative record sinply by submtting it to
the admnistrator in a manner that gives the admnistrator a fair
opportunity to consider it. In More, we said that "we my
consider only the evidence that was available to the plan
adm nistrator in evaluating whether he abused his discretion in
maki ng the factual determ nation.” More, 993 F. 2d at 102. |If the
claimant submts additional information to the adm nistrator,
however, and requests the adm ni strator to reconsi der his deci sion,
that additional information should be treated as part of the

adm ni strative record. See, e.q., WlIldbur, 974 F.2d at 634-35

Thus, we have not in the past, nor do we now, set a particularly
high bar to a party’'s seeking to introduce evidence into the

adm ni strative record.
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W hold today that the admnistrative record consists of
relevant informati on nmade available to the admnistrator prior to
the conplainant’s filing of a lawsuit and in a manner that gives
the admnistrator a fair opportunity to consider it. Thus, if the
information in the doctors’ affidavits had been presented to
National Life before filing this lawsuit in tine for their fair
consideration, they could be treated as part of the record.!
Furthernore, inrestricting the district court’s reviewto evidence
inthe record, we are nerely encouragi ng attorneys for claimants to
make a good faith effort to resolve the claim wth the
adm nistrator before filing suit in district court; we are not
establishing a rule that wll adversely affect the rights of
cl ai mant s.

In the light of our precedent and the abuse of discretion
standard set forth in Bruch, we will not permt the district court
or our own panels to consider evidence introduced to resolve
factual disputes with respect to the nerits of the clai mwhen that
evi dence was not in the admnistrative record. W therefore stand
by our precedent and reaffirm that, with respect to naterial

factual determ nations--those that resolve factual controversies

1Because there is no evidence in either the admnistrative
record or the record before the district court to support the
Vegas’ contention that they presented the information in the
doctor’s affidavits to National Life, we cannot treat this
information as part of the record. However, had the Vegas
denonstrated to the district court that the information in the
doctors’ affidavits was presented to the admnistrator, the
district court should have treated that information as part of the
record.
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related to the nmerits of the claim-the court may not consider
evidence that is not part of the admnistrative record.
|V

We turn finally to the nerits of the district court’s summary
judgnent ruling. Al though we find that the district court did not
err in refusing to consider the additional testinony of Dr. Bueso
and Dr. Galvan, we cannot agree with the district court that
National Life did not abuse its discretion in denying the claim
In the case at hand, the enpl oyer has contracted with both National
Li fe and Pan- Anerican. The record does not adequately address the
relati onship between these two conpanies. It is clear that Pan-
American is a subsidiary of National Life, and we therefore nust
regard Pan- Aneri can as owned and controll ed by National Life. Wat
is not clear fromthe record is whether National Life exercises
control over the day-to-day decisions of Pan-Anerican.

Al t hough our cases have addressed conflicts of interest in
eval uati ng whet her there has been an abuse of discretion, none of
those cases involved the arrangenent presented in this case in
which the adm nistrator is a separate but whol|ly-owned subsidiary
of the insurer. Instead, in these previous cases, the insurer and
the adm ni strator have operated within the sanme entity. In this
case, given the ownership and control of Pan-Anerican by Nati onal

Life, we nust regard their relationship as sonething nore than
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purely contractual'? and therefore conclude that Pan-Anerican’s
deci si on was, to sone degree, self-interested.?® Al though the Vegas
have denonstrated the mnimal basis for a conflict, they have
presented no evidence with respect to the degree of the conflict.
On our sliding scale, therefore, we conclude that it is appropriate
to review the admnistrator’s decision with only a nodi cum | ess
def erence than we ot herw se woul d.

A review of the evidence available to National Life at the
time it denied the claimillustrates that its decision was not
reasonabl e. National Life concluded that the Vegas nade a nmateri al
m srepresentation in response to the question, “Have you or your
dependents had any consultation, advice, tests, treatnent or
medi cation for any nedical condition(s) during the past 6 nont hs?”
Pan- Aneri can argues that the notation in Ms. Vega's nedical record
clearly indicates that she received advice or consultation about a
medi cal condition. To be material, however, the advice or
consultation nust be related to a nedical condition that Ms. Vega
had at the tine. In this case, there is sinply no conpetent

evidence that, at the time the notation was made in her nedica

2As we mmde clear in Part IIl. A, a purely contractual
relationship between the insurer and the adm nistrator does not
create an inference that the admnistrator is conflicted.

13\W¢ note that, under Bruch, our analysis of the duties owed
by an adm nistrator are |likened to the law of trusts. |In the ERI SA
context, then, the purported conflict is examned in the Iight of
the fiduciary obligations of a trustee. The way we inpute the
incentives of the parent to those of the subsidiary is therefore
strictly limted to a conflict of interest on the part of an ERI SA
adm ni strator.
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record, Ms. Vega suffered froma condition that required posterior
repair surgery.

Shortly after enrolling in the plan, Ms. Vega underwent
surgery for posterior repair. The occurrence of the operation
shortly after enroll nent and the handwitten note by Dr. Galvan in
Ms. Vega's nedical records certainly create a doubt regarding
whet her the procedure had been recommended to her prior to her
enroll nment in the plan.

The explanation of this notation provided by Dr. Galvan’'s
assi stant does not necessarily dispel this concern. Nei t her,
however, does it provide evidence to support a conclusion that Ms.
Vega suffered from a nedical condition for which she required
posterior repair surgery; the notation is sinply anbiguous. The
evidence nmakes clear that Dr. Galvan nade the notation during a
t el ephone conversation with Ms. Vega. If Ms. Vega had called
W th questions about an actual ailnment that required surgery, one
woul d expect Dr. Galvan to set up an appoi ntnent with her, which he
did not do. It is therefore far froma foregone concl usion that
Dr. Galvan’s notation was related to a nedical condition that Ms.
Vega was experiencing at that tine. This is the only information
available in the record that supports the denial of the claim

Plainly put, we will not countenance a denial of a claim
sol ely because an adm nistrator suspects sonething may be awy.
Al t hough we owe deference to an adm nistrator’s reasoned deci si on,

we owe no deference to the adm nistrator’s unsupported suspi cions.
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Wt hout sone concrete evidence in the admnistrative record that
supports the denial of the claim we nust find the adm nistrator
abused its discretion.

| f an adm ni strator has nade a deci si on denyi ng benefits when
the record does not support such a denial, the court nay, upon
finding an abuse of discretion on the part of the adm nistrator,
award the anount due on the claimand attorneys’ fees. See, e.q.,
Salley, 966 F.2d at 1014. We find such an abuse of discretion
here, and we will remand to the district court for a determ nation
of damages and reasonable attorney’s fees and for entry of
j udgment . 14

\Y

In this case, we were first confronted with a jurisdictional
i ssue--whet her M. Vega was an enpl oyee and therefore a parti ci pant
of the plan for purposes of ERISA. W hold today that, under Texas

| aw, a sol e sharehol der of a corporation who is al so an enpl oyee of

Damages woul d include the anmobunt due on the claim plus
interest. 29 U S.C 8 1132(g)(2). In sonme special circunstances
a remand to the admnistrator for further consideration may be
justified. Here, however, the only issue in dispute was whet her a
material m srepresentation was nade. W decline to remand to the
admnistrator to allow himto nmake a nore conplete record on this
point. W want to encourage each of the parties to nmake its record
before the case conmes to federal court, and to allow the
adm ni strat or anot her opportunity to make a record di scourages this
effort. Second, allow ng the case to oscillate between the courts
and the adm nistrative process prolongs a relatively small matter
that, in the interest of both parties, should be quickly decided.
Finally, we have nmade plain in this opinion that the claimant only
has an opportunity to nmake his record before he files suit in
federal court, it would be unfair to allow the adm nistrator
greater opportunity at nmaking a record than the clai mant enjoys.
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that corporation is an enpl oyee for purposes of determ ni ng whet her
he is a participant of an ERI SA pl an.

Thi s case al so i nvolves a conplex issue with respect to how we
deal procedurally with ERI SA clains. G ven the Suprene Court’s
| anguage in Bruch, we nust reviewthis sort of claimunder an abuse
of discretion standard. Recognizing that a rule that wunduly
permts litigation in the district court may result in claimnts’
being less than forthcomng in the initial claim procedure, we

reject the panel’s fornulation of an admnistrator’s duty to

conduct a good faith, reasonable investigation. | nstead, we
reaffirm that decisions like this one wll be reviewed under an
abuse of discretion standard--i.e., we wll give deference to the

adm ni strator’s deci sion. The anmount of deference we accord to the
adm nistrator will decrease the nore the adm ni strator | abors under
an apparent conflict of interest. W neverthel ess al ways gi ve sone
deference to the adm nistrator’s decision. Finally, because we are
bound by an abuse of discretion standard, we wll not permt
additional evidence to be admtted with respect to materially
factual issues.

In this case, even applying a standard under which we accord
deference to the plan adm nistrator, we cannot affirmthe district
court’s sunmary judgnent ruling in its favor. The admnistrative
record contai ned no evidence that woul d support denying the claim
Al t hough the record contains i nnuendos and hints that Ms. Vega may

have nade a material m srepresentation on her enrollnent form
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there is no concrete evidence to support this finding. For the
foregoing reasons, the ruling of the district court is REVERSED
We RENDER on the question of liability and REMAND to the district
court for a determnation as to the anmount of damges and
attorney’ s fees.

REVERSED, RENDERED and REMANDED f or

entry of judgnent for the plaintiffs
and award of attorney fees.
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