UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 97-20421

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

STEVEN CRAI G ELY,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas

vay 11, 1996

Before DAVIS, E. GARZA and BENAVIDES, G rcuit Judges.
PER CURI AM

Appellant pled guilty to conspiring to disclose tax return
information. He clainmed that the conspiracy prosecution was not
tinmely because the three year statute of |imtations for offenses
arising under the Internal Revenue Code had run. The district
court rejected that argunent holding that the prosecution was
tinely because the five year statute of limtations for general

conspiracy applied. W agree.

BACKGROUND

In July 1989 and Septenber 1992, Steven Craig Ely (“Ely”)



persuaded Margaret Kynard, an |IRS agent, to provide himwth tax
return information of two other individuals. Four years |later, Ely
was i ndicted under 18 U.S.C. §8 371 for conspiring with an | RS agent
to disclose tax return information in violation of 26 U S C 8§
7213(a)(1). Ely unsuccessfully noved to dism ss the indictnent
arguing that the statute of |limtations had run. Ely then pled
guilty, but reserved the right to appeal the district court’s
denial of his notion to dism ss.
ANALYSI S

The heart of Ely’'s argunent is that the governnent prosecuted
himfor violating 26 U.S.C. 8§ 7213(a)(1).! According to 26 U. S.C
8 6531, offenses arising under the internal revenue laws are
generally subject to a three year statute of limtations.? Ey
argues that the three year statute of limtations applies here
because violation of § 7213(a) (1) arises under the internal revenue
| aws. Ely’'s argunent, however, ignores the fact that he is not
charged with nor could he be charged with violating 26 U S.C. 8§
7213(a)(1). That section applies only to current and forner
federal enployees, and Ely is neither. The indictnent shows that
Ely was charged under the general conspiracy statute, 18 U S.C. 8§

371. In Bravernman v. United States, 317 U S. 49, 54, (1942), the

1§ 7213(a)(1l) reads in pertinent part:

It shall be unlawful for any officer or enployee of the
United States. . . or any forner officer or enployee,
wllfully to disclose to any person, except as authori zed
by his title, any return or return information.

2The section does carve out eight exceptions and nmakes those
exceptions subject to a six year statute of limtations.
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Suprene Court nmade clear that "a conspiracy is not the comm ssion
of the crinme which it contenplates, and either violates nor 'arises
under' the statute whose violation is its object.” Thus, the
i ssue here is what statute of Iimtations applies since 26 U S. C
§ 6531 does not.

Because this Court has decided no cases directly on point, we

turn to those of the other circuits for guidance. In United States

v. Lowder, 492 F.2d 953 (4th Gr. 1974), the Fourth Crcuit held
that “[l]imtations, for indictnments under 8 371, are those
supplied by ot her provisions of | aw, or where there are none, by 18
US C 8§ 3282". 1d. at 956. There, Lowder had been convicted of
conspiring to inpede the IRS fromcollecting taxes. 1d. at 955.
Lower argued that his conspiracy conviction should be overturned
because the five year limtations period of § 3282% had run. |d.
The Fourth Circuit disagreed stating that 83282 applied only when
there was no other applicable statute, and there was one. The
court held that the six year limtations period provided in 26
U S C 8 6531(1) applied because that statute nandated a six year
limtations for conspiracy to defraud the United States governnent.
Id. at 956. The court reasoned that Lowder had tried to defraud

the United States by filing a fraudulent tax return and thus, such

3Secti on 3282 provides:

Except as ot herw se expressly provided by | aw, no person shal
be prosecuted. . . for any offense, not capital, unless the
indictnment is found or the information is instituted within
five years next after such offense shall have been comm tted.
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an action fell within 8 6531(1). 1d.*

Here, Ely argues that his offense, conspiring to disclose tax
return information, arises under the Internal Revenue Code and so
falls within the three year limtations that 8§ 6531 prescribes. As
we explained above, his offense cannot arise under the Internal
Revenue Code because Ely is not and was not a federal enployee.
His offense arises under 18 U . S.C. § 371. As the Fourth Crcuit
stated in Lowder, the five year statute of limtations in § 3282
applies to 8 371 unless otherwi se expressly provided by law. W
hold there is no other applicable express provision. Thus, the
five year statute of limtations applies.

To determ ne whether the conspiracy indictnment was tinely, we

| ook to our decision in United States v. Parker, 586 F.2d 422, 430

(5th Gr. 1978). There, we held that “[t]hough the conspiracy
began outside the l[imtations period, the conspiracy continued, and
overt acts were commtted within the limtations period.” Id.
Here, the 1989 overt act is outside of the limtations period;
however, the | ast overt act occurred in 1992. Ely was indicted in
1996 which was within the five year period. Thus, we hold that the
district court did not err in applying 18 U S.C. § 3282 and that

the prosecution fell within the five year statute of |[imtations.

‘See also United States v. Waldman, 941 F.2d 1544, 1548 (11th
Cr. 1991), and United States v. Ingredient Tech. Corp., 698 F.2d
88, 98-99 (2d Cr. 1983). W agree with these cases and di sagree
wth the two cases from the Second Circuit: United States v.
Klein, 247 F.2d 908, 912 (2d Gr. 1957), and United States v. Wtt,
215 F.2d 580, 584 (2d Gr. 1954).
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CONCLUSI ON

For the foregoing reasons, we AFFIRM the district court.

AFF| RMED.



