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Appeal fromthe United States District Court
for the Northern District of Texas

March 16, 1999
Before JONES, SMTH, Circuit Judges, and SHAW, District Judge.
EDITH H JONES, G rcuit Judge:

The Dallas Housing Authority (DHA), the United States
Departnent of Housing and Urban Devel opnment (HUD), and the Gty of
Dallas were found liable several years ago for unconstitutional
racial discrimnation and segregation within Dallas’s public
housi ng prograns. The primary issue on this appeal is the
constitutionality of the provision of the district court’s npst
recent renedial order that directs newy constructed units of
public housing to be located in “predomnantly white” Dallas
nei ghbor hoods.

Specifically, this is an appeal froma final judgnent in
two actions that were consolidated for trial. In the first action,
two honeowners and their honeowners’ associations (“Honmeowners”)
sought declaratory and i njunctive relief agai nst DHA' s constructi on
of two new public housing projects adjacent to their

nei ghbor hoods.! The Honeowners challenged the renedial order’s

District Judge of the Wstern District of Louisiana, sitting by
desi gnati on.

1 The two honmeowners’ associations are: (1) Highlands of MKany |V and V

Comunity Inprovenent Association and (2) Preston Hi ghlands Honeowners’
Associ ation, Inc.



provi sions for new public housing construction and race-consci ous
site selection alleging that these were not narrowy tailored to
remedy the vestiges of past discrimnation and segregation. In the
second action, the original class plaintiffs, tenants in the public
housi ng prograns, sought declaratory relief that the renedi al order
provi sions are constitutional. The district court entered judgnent
against the Honeowners in the first action and for the class
plaintiffs in the second action. The Honmeowners appeal ed. W
essentially vacate and remand for further consideration by the
district court.
| . BACKGROUND

Part of the convoluted history of this case is concisely
recounted in Wal ker v. HUD, 912 F.2d 819, 821-25 (5th Cr. 1990)
[ hereinafter Walker 1V]. We will not repeat that history here, but
sone inportant procedural and substantive gaps in this court’s
prior opinion, which addressed different issues, should be filled
in.

This case began in 1985 and initially resulted in a
consent decree, which was approved by the district court in 1987.
See Wal ker v. HUD, 734 F. Supp. 1231, 1247-82 (N.D. Tex. 1989)
[ hereinafter Walker 1] (reprinting the district court’s 1987
consent decree and its “Findings of Fact & Conclusions of Law

Approving the Proposed Consent Decree”). The consent decree



addressed the plaintiff class’s? challenge under the Equal
Protection C ause of the Fourteenth Amendnent and 42 U.S.C. § 1983
to the purposeful racial discrimnation and segregation wthin
DHA' s public housing prograns. The defendants were DHA and HUD
The City of Dallas was joined as both a defendant to the | awsuit
and a party to the consent decree in 1989. See Wal ker v. HUD, 734
F. Supp. 1289 (N.D. Tex. 1989) [hereinafter Walker 111]. The
hi story of public housing in Dallas is a sordid tale of overt and
covert racial discrimnation and segregation. See generally Wl ker
11, 734 F. Supp. at 1293-1312 (recounting in detail the history of
public housing in Dallas). Virtually all non-elderly public
housi ng units® were constructed in mnority areas of Dallas.* No
new public housing units were built between 1955 and 1989 at | east
inpart for fear that they m ght be I ocated in white areas. Tenant
sel ecti on and assi gnnent procedures for public housing units were

crafted and adm nistered to nmaintain racially segregated projects.

2 The consent decree defined the plaintiff class as “all black persons

presently or who during the pendency of this Decree becone either (a) residents
of a DHA owned or nanaged project, or (b) participants in the DHA Section 8
Exi sting Housing Program” See Walker |, 734 F. Supp. at 1263.

The plaintiff class will be referred to throughout this opinion as the
“Wal ker plaintiffs.” Deborah Wal ker is one of the naned plaintiffs representing
the cl ass.

8 “Public housing units” refer to housing units owned and operated by DHA

Incontrast, under DHA' s Section 8 certificate and voucher prograns, participants
rent housing units fromprivate owners, and their rents are subsidized by DHA

4 I'n 1994, of DHA' s approxinmately 6,400 public housing units, 6,100 were
in mnority areas and 300 were in predonminantly white areas. An additional 75
units are currently under construction or just conpleted in a predonm nantly white
area (Frankford & Marsh project), and the units at issue in this lawsuit woul d
add another 80 units to predom nantly white areas of Dall as.
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DHA' s Section 8 housi ng prograns were operated to di scourage bl acks
from noving into white areas of netropolitan Dall as. See id.
Bl acks were purposefully segregated for decades into either Section
8 housing in mnority areas of Dallas or predom nantly bl ack
housing projects in mnority areas of Dall as.

The 1987 consent decree required the denolition of
approximately 2,600 units of public housing in DHA s West Dal |l as
project, a public housing devel opnent |ocated in a predom nantly
bl ack area of the city and referred to by this court as “one of
Dallas’s worst sluns.”® Walker |V, 912 F.2d at 821. These units
were to be replaced on a one-for-one basis with additional public
housi ng units and Section 8 certificates and vouchers. See id. at
822. The decree also required that one hundred newly constructed
replacenent units be built in a predomnantly white area of Dall as,
that a nondiscrimnatory tenant selection and assignnent plan be

i npl emrented, and that a Section 8 nobility plan be established to

5> The West Dal |l as project was conpl eted i n 1955 and cont ai ned 3, 500 uni ts.

In many ways, it is at the heart of thislitigation. It was constructed to solve
the “Negro housing problem” See Walker 111, 734 F. Supp. at 1295. It is the
second | argest public housing project in the United States. See id. at 1296
n.21. As of 1983, one-third of its units were so dilapidated as to be
uni nhabitable. See id. at 1307. |In 1986, rejection rates for available units
in the West Dallas project ranged fromb58-60% See id. at 1308. At that tine,
there were 1,583 vacant units of which 1,300 had been boarded up for nore than
ten years because of their deteriorated state. See id. The 1987 consent decree
was designed to alter this concentration of public housing by requiring the
denolition of all but approxinmately 900 of the Wst Dallas units, the
reconfiguration and rehabilitation of the remaining units, and the creation of
new publ i ¢ housi ng opportunities in predonm nantly white areas of thecity andits
subur bs.



assist black famlies joining the Section 8 program in finding
housing in white areas of Dallas.®

DHA repeatedly violated the 1987 consent decree. First,
it resisted the construction of the 100 units of new public housing
inapredomnantly white area. See Walker |, 734 F. Supp. at 1243-
45. Site selection for and construction of the 100 units was
eventual ly conpleted, but only by court order. See id. Second,
DHA violated the tenant selection and assignnment and nobility
provi sions of the decree. See id. at 1235-42. DHA failed to
establish and fund the required Section 8 nobility program failed
totinely obtain fair market exception rents,’ del ayed i npl enenti ng
a nondi scrimnatory tenant sel ection and assi gnnent program failed
to include in Section 8 housing information a full list of all
Section 8 units available in non-mnority areas, and failed to use
all of the Section 8 certificates and vouchers allocated by HUD to

DHA. See i d.

6 The Section 8 nobility programwas designed to educate |andl ords about

the Section 8 programand to assist Section 8 participants in locating Section
8 housing in non-mnority areas of Dallas. Specifically, the programwas to
i nclude landl ord recruitnent, exceptions to HUD s “fair nmarket val ue” rent caps
on Section 8 vouchers and certificates, Title VIII enforcenent actions, and child
care and transportati on services. The programwas al so to provi de nei ghborhood
specific information on crine rates, job training and enpl oynent opportunities,
day care, nedical facilities, neighborhood shopping, transportation, socia
services, objective indicators of school quality such as TAAS test results, and
“environmental hazards or other conditions inimcal to famly life.”

” The val ue of a Section 8 voucher or certificate is capped by HUD at the

“fair market rent.” This cap, however, can be increased by special application
to HUD.



In March 1992, the district court vacated the 1987
consent decree on the grounds that its terns were not inplenented
and that the vestiges of purposeful segregation persisted.
Subsequently, the district court granted the Wal ker plaintiffs’
uncontested notion for summary judgnent on the issue of liability.
I n Septenber 1994, the district court held a trial on the issue of
a renedy. The district court entered its renedial order affecting
DHA in February 1995 and its renedial order affecting HUD in Apri
1996.

The renedial order affecting DHA requires DHA (1) to
denolish at least 2,630 units of its West Dallas project, (2) to
devel op 2,807 replacenent units for the denolished Wst Dallas
units through both new construction and Section 8 vouchers and
certificates,® (3) to develop, either through construction or
acquisition, an additional 3,205 new units of public housing in
predom nantly white areas of netropolitan Dallas in which the
poverty rate does not exceed 13% and (4) to develop all new public

housing units in predomnantly white areas until there are as nmany

8 These 2,807 units have al ready been funded by HUD. The 2,807 units are
made up of 774 new public housing units and 2,033 Section 8 certificates and
vouchers. Specifically, the replacenent units consist of (i) the 100 units
constructed pursuant to court order from the 1987 consent decree, (ii) 1,335
Section 8 certificates and vouchers previously funded by HUD, (iii) 339 new
public housing units allocated to DHA in 1990 and 1991 as part of the proposed
2,000 unit West Dallas project, (iv) 335 new public housing units allocated under
HOPE VI in 1994 as replacenent units for West Dallas, and (v) 698 additiona
Secti on 8 vouchers promi sed by HUD. Therefore, there are 674 newunits of public
housi ng currently funded but not under construction. Ei ghty of these units are
specifically at issue in this case.



units in predomnantly white areas as there are in mnority areas.”®
A “predominantly white area” is defined as | ess than 37% Hi spani c,
bl ack, or other mnority. The required 3,205 new units may be
satisfied by the use of Section 8 certificates or vouchers, but
only after court approval . The construction costs for 674 of the
2,807 new replacenent units have been previously allocated to DHA
by HUD, ' although only 75 of these units are currently under
construction or conpl eted. 12

The Honeowners filed this suit against DHA and HUD to

enjoin the construction of two new 40-unit public housing projects

° The source of this final detail of the district court’s remedial order

isunclear. The witten order itself is confusing. Paragraph A 3 requires that
all of the 3,205 new units be built in predom nantly white areas.

In slight contrast, the district court reiterates throughout his oral and
witten opinions that all of the 674 newunits of public housing (i.e., the ones
currently funded by HUD but not under construction) “and any other allocated in
the future, nust be developed in predominantly white areas until there are
approxi mately as many non-elderly public housing units in those areas as in
mnority areas.” 10/6/97 Witten Opinion, at 22. The district court goes on to
say, “The race conscious site selectionrenedy islimted. It applies only until
there is a conparable nunber of public housing units in white and minority
areas.” 1d. at 22-23; see also 8/25/97 Oal Opinion, at 22 (“Again, the 674
units nust be placed in white non-minority areas until there are as many public
housing units in white areas as in nmnority areas.”).

10 To date, no plan for the use of Section 8 certificates or vouchers has
been submitted to the district court. However, HUD states inits brief to this
court that it “expects to neet this obligation by providing funding for Section
8 certificates and vouchers for all of the 3,205 units, at a rate of 320 units
per year for 10 years. Thus, it is likely that the only public housing units
devel oped under the Renedial Orders will be the 774 units already allocated by
HUD and desi gnated as repl acenent units under paragraph A 1 of the HUD Renedi al
Order and paragraph A 2 of the DHA Renedial Oder.”

11 The district court authorized that 200 of the replacement units may be

used in the reconfiguration and revitalization of the Wst Dallas project.

12 The 75 units either under construction or conpleted are at DHA's
Frankford & Marsh site.



on sites adjacent to their neighborhoods.®® The Honeowners all ege
that the renmedy of new construction is not narrowy tailored
because it requires that the new units be constructed in
predom nantly white areas. The Honeowners do not contest either
the renmedial order’s poverty site-selection criterion or HUD s
site-selection standards set forth in 24 CF. R § 941. 202.

In response to the Honeowners’ action, the Wlker
plaintiffs sought declaratory relief that the renmedial order was
constitutional. The Honmeowners’ request for an injunction and the
VWl ker plaintiffs’ declaratory judgnent action were tried together
in October 1996. The district court denied the Honeowners’
injunctive relief and granted the Wal ker plaintiffs declaratory
relief. The district court gave an oral opinion on August 25,
1997, entered final judgnent on Septenber 18, 1997, and issued its
witten opinion on Cctober 6, 1997.14

1. STANDI NG

As an initial matter, DHA and HUD challenge the
Homeowners' standing to bring their suit. The burden of
establishing standing rests with the party seeking to invoke

federal jurisdiction (i.e., the Honmeowners). See United States v.

Hays, 515 U S 737, 743, 115 S. C. 2431, 2435 (1995); Lujan v.

13 ne siteis at the intersection of McCallumand Meandering Way, and the

other site is at the intersection of Hillcrest and H ghway 190.

14 These opinions will hereinafter be cited respectively as: 8/25/97 Ora
Qpi ni on, 9/18/97 Final Judgnent, and 10/6/97 Witten Opinion.
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Def enders of WIldlife, 504 U S. 555, 561, 112 S. C. 2130, 2136
(1992). In a case that has proceeded to final judgnent, the
factual allegations supporting standing (if controverted) nust be
supported adequately by the evidence adduced at trial. See Hays,
515 U.S. at 743, 115 S. . at 2435; Lujan, 504 U.S. at 561, 112 S.
Ct. at 2137; dadstone Realtors v. Village of Bellwod, 441 U S.
91, 115 n.31, 99 S. . 1601, 1616 n. 31 (1979); see al so CHARLES ALAN
WRI GHT ET AL., 13A FEDERAL PRACTICE & PRoCEDURE § 3531. 15, at 105 (2d ed.
1984) .13

The irreducible constitutional mnimm of standing is
conposed of three el enents:

First, the plaintiff nust have suffered an

“Injury in fact”--an invasion of a legally

protected interest which is (a) concrete and

particul ari zed, and (b) actual or inmnent,

not conjectural or hypothetical. Second,

t here nust be a causal connection between the

injury and the conduct conplained of . . . .

Third, it nust be likely, as opposed to nerely

specul ative, that the injury will be redressed

by a favorabl e deci sion.
Hays, 515 U. S. at 742-43, 115 S. C. at 2435 (quoting Lujan, 504
US at 560-61, 112 S. C. at 2136) (internal citation and

gquotations omtted). In applying these constitutional standing

15 “I'f this were an appeal from a judgnent granting the defendants’
notion to dismss for lack of standing, we would be required to accept as true
all of the nmaterial allegations of the conplaint. However, because we are
review ng a final judgnment based upon a fully devel oped record, we nust eval uate
standing fromall materials of record.” Pollard v. Cockrell, 578 F.2d 1002, 1006
(5th Gr. 1978) (internal citations and quotations onitted).
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requi renents, the Court has adopted a prudential principle that
bars the adj udi cati on of “generalized gri evances” agai nst all egedly
illegal governnent conduct.® See id. In the equal protection
context, this prudential principle nmeans that standing exists only
for those persons who are personally deni ed equal treatnent by the
chal | enged discrimnatory conduct. See id. (citing Alen v.
Wight, 468 U S. 737, 755, 104 S. Ct. 3315, 3326 (1984)); see al so
Val | ey Forge Christian College v. Anericans United for Separation
of Church and State, Inc., 454 U S. 464, 489 n.26, 102 S. C. 752,
768 n. 26 (1982) (rejecting the proposition that every citizen has
“standing to challenge every affirmative-action program on the
basis of a personal right to a governnent that does not deny equal
protection of the laws”).

DHA and HUD princi pally contend that the Honeowners | ack
standi ng because they allege an injury that is conjectural and a
general i zed gri evance. The essence of the Honeowners’ conplaint is
twofold: (1) they have been purposefully discrimnated against
because of their race (i.e., they were intentionally singled out

because of their race to accompbdate two new public housing

16 A “generalized grievance” is a harm “shared in substantially equa

neasure by all or a large class of citizens.” Warth v. Seldin, 422 U 'S. 490
499, 95 S. . 2197, 2205 (1975). “The prudential principle barring adjudication
of ‘generalized grievances’ is closely related to the constitutional requirenent
of personal ‘injury in fact,” and the policies underlying both are simlar.”
Apache Bend Apartnents, Ltd. v. United States, 987 F.2d 1174, 1176 (5th Cr.
1993) (en banc).

11



projects adjacent to their neighborhoods), and (2) this decision
has inflicted or threatens to inflict specific injury including
decreased property val ues, increased crinme and popul ati on density,
envi ronnental problens, and dimnished aesthetic values of the
nei ghbor hood because DHA wil|l fail to operate and maintain the two
projects properly. The renedi al order’s explicit racia
classification alone is sufficient to confer standing on these
particul ar homeowners. In Allen v. Wight, 104 S. C. 3315 (1984),
the Suprene Court wote regarding the “stigmatizing injury” caused
by racial discrimnation that “[t]here can be no doubt that this
sort of non-economc injury i s one of the nbst serious consequences
of discrimnatory governnent action and is sufficient in sone
circunstances to support standing.” ld. at 755, 104 S. . at
3326. The Court continued, “Qur cases nake clear, however, that
such injury accords a basis for standing only to ‘those persons who
are personally denied equal treatnent’ by the challenged
di scrim natory conduct. ld.; see also City of Richnond v. J. A
Croson, 488 U.S. 469, 493, 109 S. Ct. 706, 721 (1989) (“To whatever
raci al group these citizens belong, their ‘personal rights’ to be
treated with equal dignity and respect are inplicated by a rigid
rule erecting race as the sole criterion in an aspect of public

deci si onmaki ng. ”).
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Under the renedial order, DHA selected the honmeowners’
nei ghbor hood because they are white and they live in an area of
Dallas that is at |east 63% white. The renedial order also
requires that new units not be |ocated in areas where the poverty
rate exceeds 13% Thus, these honmeowners’ “whiteness” is one of
two controlling elenents which identified the specific sites
adj acent to their nei ghbor hoods for new public housing
construction. Wen a honmeowner’s nei ghbor hood adj oi ns a proposed
public housing project whose site was determned by a race-
consci ous standard, he has standing to sue because of the explicit
racial classification. Cf. Hays, 515 U S. at 744-45, 115 S. C. at
2436 (“Wiere a plaintiff resides in a racially gerrymandered
district, however, the plaintiff has been denied equal treatnent
because of the legislature’s reliance on racial criteria, and
therefore has standing to challenge the legislature’s action.”).

DHA and HUD cite three cases to support their contention
that the Honmeowners’ injury is a generalized grievance | acking the
specificity and particularity necessary to confer standing. Each
case is easily distinguishable fromthe case at hand. |In Warth v.
Seldin, 422 U S. 490, 504-07, 95 S. C. 2197, 2208-09 (1975), the
plaintiffs alleged that an adjacent town’s zoning ordinances
ef fectively excluded | ow and noderate i ncone persons fromlivingin

the town, but they could not denonstrate that the ordinances

13



specifically precluded themfromliving in the adjacent town. In
Apache Bend Apartnents v. United States, 515 F.2d 1174, 1177 (5th
Cr. 1993), the plaintiff-taxpayers were not seeking to litigate
their own tax liability, but the tax liability of taxpayers who
were not before the court. And in Hays, 515 U S. at 744-45, 115 S
Ct. at 2436, the plaintiffs were denied standing to challenge a
reapportionnment plan because they did not live in the district that
was the focus of their claim |In contrast to these three cases,
t he Honeowners |ive in nei ghborhoods next door to the proposed new
40-unit housing projects, and the location of these projects was
sel ected specifically because of the honeowners’ race.

In general, the racial classification of the honeowners
is an injury in and of itself. See Shaw v. Reno, 509 U S. 630
643, 113 S. C. 2816, 2824 (1993) (“Cassifications of citizens
solely on the basis of race are by their very nature odious to a
free people whose institutions are founded upon the doctrine of
equality. They threaten to stigmatize individuals by reason of
their menbershipinaracial group and toincite racial hostility."
(internal citations omtted)). But the Honeowners al so all ege that
constructing two new 40-unit public housing projects adjacent to
t heir nei ghborhoods will cause a decline in their property val ues
and other problens involving crinme, traffic and dimnished

aest hetic val ues. Relying on the district court’s fact finding

14



that the Honeowners have not suffered such an economc injury
caused by the new public housing projects, HUD and DHA chal |l enge
whet her t he Honmeowners have in fact suffered a decrease in property
val ues. Despite this finding, we cannot concl ude, having revi ewed
the record, that the Homeowners did not put forth adequate evi dence
at trial to confer standing upon them The district court did not
hol d that the Homeowners | ack standi ng, as he was well aware of the
potential for neighborhood disruption traceable to inproperly
managed public housing projects. HUD and DHA cite no cases in
whi ch standi ng has been denied to honeowners who asserted their
quality of life and property val ues woul d be di m ni shed by a next-
door public housing or other HUD project. The caselawis to the
contrary.

In sum the Honeowners alleged and sufficiently proved

facts that were adequate to support standing to sue.® The injury

17 See Al'schuler v. HUD, 686 F.2d 472, 476-77 (7th Cr. 1982); South East
Lake Vi ew Nei ghbors v. HUD, 685 F.2d 1027, 1034-35 (7th Cir. 1982); Society Hil
Cvic Ass’n v. Harris, 632 F.2d 1045, 1054 (3d G r. 1980).

18 As a subsidiary matter, DHA contends that the Homeowners |ack standi ng

because their alleged injury would not be redressed by the invalidation of the
remedi al order’s requirenment that public housing be built only in "predomn nantly
white areas." |In other words, DHA argues that it could have selected the two
sites in question even without the race-conscious site selection criterion

DHA applies the wong | egal standard. The test is whether DHA would
have sel ected these two sites absent the race-conscious criterion, not whether
it could have selected the sites. See Warth, 422 U.S. at 504, 95 S. . at 2208
(framing the standing question as whether, absent the challenged zoning
ordi nances that allegedly excluded | owincome persons fromliving in the town of
Penfield, there was a substantial probability that the plaintiff woul d have been
abl e to obtain such housing). There is no evidence in the record that DHA woul d
have chosen the two sites in question absent the race-conscious criterion, and
the Wal ker plaintiffs admit in their brief to this court that "[t]he record is
clear that DHA woul d not have chosen the sites absent the court order."

15



they assert is not too abstract or conjectural. The line of
causation between the alleged unconstitutional conduct and the
injury is not attenuated. And the prospect of obtaining relief
from the injury as a result of a favorable ruling is not
specul ati ve.
11. HOVEOMERS EQUAL PROTECTI ON CLAI M
The district court held that the Honeowners failed to
all ege an equal protection violation. The Honeowners chall enge
t hi s concl usi on.
A, Lack of a Simlarly Situated G oup
The district court, citing Samaad v. City of Dallas, 940
F.2d 925 (5th Gr. 1991), found that the Honeowners failed to show
an equal protection violation because they did not identify a
simlarly situated set of black persons who have been treated
better. See id. at 941 n.31 This requirenent, however, applies
only to equal protection clainms involving facially neutral
governnment actions, where it is necessary to establish that the
governnent is distinguishing or classifying persons on the basis of

race. See id. at 941. Explicit racial classifications, in

Addi tionally, HUD argues that the Honeowners are chal |l engi ng the wong
part of the renedial order by contesting the 3,205 additional units of public
housi ng that nmust be built in predominantly white areas. It is quite clear from
t he record, however, that the Homeowners have properly chall enged t he two 40-unit
projects, which were sel ected on a race-conscious basis to be built next to their
nei ghbor hoods. Qoviously, these two projects are part of a larger renedial
schene that is affected by this court’s opinion herein.

16



contrast, establish unequal treatnent by their very nature. See
Shaw, 509 U. S. at 642, 113 S. C. at 2824 (“Laws that explicitly
di stingui sh between individuals on racial grounds fall wthin the
core of [the Equal Protection Cause s] prohibition.”). Because
t he Homeowners challenge an explicit racial classification within
the district court’s renedi al order, they have properly alleged an
equal protection violation.

The district court also suggested that the Honeowners
failed to denonstrate an equal protection violation because “[t]he
i npact [of the new construction], if any, on the Honeowners wil| be
considerably less than [the] inpact of the existing DHA public
housi ng projects on the property owners in the bl ack nei ghborhoods
wWth existing projects.” The district court’s reasoning is
incorrect: racial classifications are not accept abl e sinply because
they are perceived to have little inpact. Any explicit racia
classification, regardl ess of the burdens or benefits its i nposes,
iIs suspect and subject to strict scrutiny. See Adarand
Constructors, Inc. v. Pena, 515 U S. 200, 227, 115 S. C. 2097,
2113 (1995) (“[A]lIl racial classifications, inposed by whatever
federal, state, or |ocal governnent actor, nust be analyzed by a
review ng court under strict scrutiny.”); Powers v. Chio, 499 U S.

400, 410, 111 S. C. 1364, 1370 (1991) (“It is axiomatic that

17



racial classifications do not becone legitimte on the assunption
that all persons suffer themin equal degree.”).
B. Intent to Discrimnate

The district court held that the Honmeowners failed to
prove an equal protection violation because there is no intent to
treat whites worse than simlarly situated bl acks. Once again, the
district court is incorrect. An explicit racial classification
does not require any inquiry into “intent” in order to allege an
equal protection violation. See Shaw, 509 U S. at 642, 113 S. C
at 2824 (“No inquiry into | egislative purpose i s necessary when t he
racial classification appears on the face of the statute.”).
“Express racial classifications are imredi ately suspect because,
‘[a] bsent searching judicial inquiry . . ., there is sinply no way
of determ ning whether classifications are ‘benign’ or ‘renedial
and what classifications are in fact notivated by illegitimte
notions of racial inferiority or sinple racial politics.”” 1d. at
642-43, 113 S. C. at 2824 (quoting Croson, 488 U. S. at 493, 109 S.
Ct. at 721).

The district court’s skepticismof the Honmeowners’ ri ght
to pursue an equal protection clai mwas unfounded, so we proceed to

address the nerits of their claim

18



| V. NARROW TAI LORI NG

The primary issue on appeal is whether the renedial
order’s requirenent that new public housing units be built or
acquired in “predomnantly white areas” is narrowmy tailored to
remedy the vestiges of past discrimnation and segregation within
Dal | as’ s public housing prograns. No party suggests on appeal that
the racial steering, which for so many years was a part of Dallas’s
public housing prograns, has not been effectively eradicated.?®
Rather, the parties’ dispute centers on the district court’s
efforts to rectify the effects of the now past discrimnatory
practices of DHA, HUD, and the City of Dall as. In short, is it
constitutional in this case to inplenent a race-conscious site
selection criterion for newly built or acquired public housing?

Any race-conscious renedial neasure receives strict
scrutiny under the Equal Protection C ause. See Adarand, 515 U. S.
at 227, 115 S. C. at 2113; Black Fire Fighters Ass’'n v. Dallas, 19
F.3d 992, 995 (5th Gr. 1994) [hereinafter BFFA]. This is true no
matter which race is burdened or benefitted by the racial
classification in question. See Adarand, 515 U S. at 224, 115 S.
Ct. at 2111 (citing Croson, 488 U. S. at 494, 109 S. C. at 722).

Strict scrutiny requires that a racial classification be (1)

19 see 8/25/97 Oral Opinion, at 5 (“Fromthe very beginning the primary
purpose that DHA had was to prevent blacks from noving into vvhlte areas of the
city and the suburbs. That is not true of DHA today . . . .").
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justified by a conpelling governnent interest and (2) narrowy
tailored to further that interest. See Adarand, 515 U S at 227,
115 S. CG. at 2113. The Homeowners do not contest that there
exi sts a conpelling governnent interest in this case. Therefore,
our inquiry focuses on whether the renedial order is narrowy
tail ored.

In assessing whether a renedy is narrowy tailored,
courts are to assess five factors: (1) the necessity for relief,
(2) the efficacy of alternative renedies, (3) the flexibility and
duration of relief, (4) the relationship of the nunerical goals to
the rel evant market, and (5) the inpact of the relief on the rights
of third parties. See United States v. Paradise, 480 U S. 149,
171, 107 S. C. 1053, 1066 (1987); BFFA, 19 F.3d at 995. Before
exam ni ng these factors, however, we nust address the standard of
revi ew.

When a district court’s race-conscious renedi al neasure
is challenged as not being narrowmy tailored, the party defending
the renedi al neasure bears the burden of producing evidence that
the renedi al neasure is constitutional. See Wgant v. Jackson Bd.
of Educ., 476 U.S. 267, 277-78, 106 S. Ct. 1842, 1848-49; A ken v.
Cty of Menphis, 37 F.3d 1155, 1162 (6th Cr. 1994); see al so Raso
v. Lago, 135 F.3d 11, 20 (1st Gr. 1998) (Stahl, J., dissenting).

The party challenging the renedial neasure, of course, bears the

20



ulti mate burden of denonstrating that the racial classificationis
unconstitutional. See id.

In general, we review a district court’s |egal
conclusions de novo and its findings of fact for clear error.
However, “if the trial court bases its findings upon a m staken
i npression of applicable |egal principles, the reviewing court is
not bound by the clearly erroneous standard.” |nwod Labs., Inc.
v. lves Labs, Inc., 456 U S. 844, 855 n.15, 102 S. . 2182, 2189
n.15 (1982); see also United States v. Bentley-Smth, 2 F.3d 1368,
1373 (5th Gir. 1993).

In the case at hand, the district court placed the burden
of production, as well as the ultinmate burden of proof, on the
Honmeowners. Because he i nproperly placed t he burden of production,
we are not bound by the clearly erroneous standard in review ng his
findings of fact. Nonetheless, although nore rigorous review may
be in order, we wll deferentially exam ne the district court’s
findings because this is a conplicated case in which the district
court has a decade’s worth of experience wth Dallas’s public
housi ng prograns.

Race-conscious renedies nust be narrowy tailored to
elimnate the effects of past discrimnation as well as bar |ike

discrimnation in the future. See Paradise, 480 U S. at 172-75,

107 S. C. at 1067-68; id. at 183, 107 S.C. at 1073 (citing
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Louisiana v. United States, 380 U S. 145, 154, 85 S. . 817, 822
(1965)). “Racial classifications are sinply too pernicious to
permt any but the nbst exact connection between justification and
classification.” Adarand, 515 U.S. at 229, 115 S. C. at 2113
(quoting Fullilove v. Kl utznick, 448 U S. 448, 537, 100 S. .
2758, 2805 (1980) (Stevens, J., dissenting)). This neans that a
race-consci ous renedy nust be framed to address the exact effects
and harnms of the discrimnation at issue. See Wgant, 476 U. S. at
280, 106 S. . at 1850.

In application, arriving at an exact fit between harmand
renmedy requires consideration of whether a race-neutral or |ess
restrictive renmedy coul d be used. See Adarand, 515 U. S. at 237- 38,
115 S. CG. at 2118; Wgant, 476 U.S. at 280 n.6, 106 S. C. at 1850
n.6. This is because a race-conscious renedy shoul d be the renedy
of last resort. See Al exander v. Estepp, 95 F.3d 312, 316 (4th
Cr. 1996) (“[E]xplicit racial preferences, if available at all,
must be only a ‘last resort’ option.”). A “race-conscious renedy
will not be deened narrowWy tailored wuntil |ess sweeping

al ternatives—particularly race neutral ones—have been consi dered
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and tried.” Wllianms v. Babbitt, 115 F.3d 657, 666 (9th GCr.
1997). 2

The first two Paradise factors are the necessity for
relief and efficacy of alternative renedies. These weigh agai nst
race-conscious site selection for tw reasons. First, Section 8
housi ng vouchers have not been given a fair try to prove their
potential to desegregate. Second, other criteria than a racial
standard will ensure the desegregated construction or acquisition
of any new public housing. See infra, text at n.31.

The Honmeowners argue that Section 8 alone is capabl e of
remedying the effects of past discrimnation in Dallas’s public
housi ng prograns, and they contend that Section 8 has not been
given a fair try. They also point out, and the district court
agrees, that Section 8 is nore cost-efficient than new construction
and is preferred by the majority of public housing program
participants. Section 8 is nore flexible than fixed public housing

because the participants may deci de where and in what type facility

20 It is true that in Hills v. Gautreaux, the Suprene Court did not

di sapprove a renedial order which, to end discrimnation in public housing,
requi red housing to be built in nonblack nei ghborhoods of Chicago. See 425 U S
284, 296, 96 S.Ct. 1538, 1546 (1976). But the Court did not consider the
propriety of that remedy as opposed to a non-race conscious renedy like a
vi gorous Section 8 program The only di sputed issue in that case was whet her the
remedy coul d extend beyond the city limts of Chicago. Further, Hills predates
significant changes that have occurred both in HUD s approach to public housing
and in the scrutiny afforded race-conscious renedies. Hlls does not nmandate
ei ther the construction of new public housing or race-conscious site selection.
We nust reviewthe application of the Paradi se factors, which the district court
correctly understood to frane the issues here.
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toreside. As aresult, virtually all available Section 8 vouchers
have been snapped up in Dall as.

Unfortunately, however, nunerous prograns that would
encourage and assist black famlies to use Section 8 in
predom nantly white areas had been in effect or fully operational
for only a short tinme before trial on the Honeowners’ case. For
i nstance, the record indicates that DHA s nobility programhad been
operating as originally proposed by the Wal ker plaintiffs and the
district court since only approximtely 1994, 21 In addition,
exceptions to the “fair market rent” caps on Section 8 vouchers and
certificates have been slow in comng.? It also appears that
potential Section 8 | andl ords may now be paid “signi ng bonuses” for
accepting Section 8 tenants. These are but three exanples of

nunmer ous “hel pi ng-hands” that my be enployed to pronote the

2l See 10/30/96 Testinmony of Ann Lott, Director of DHA's Section 8
Mobility Program (agreeing that nost of the efforts to inprove DHA's nobility
program have been within the preceding two years); 8/7/96 Deposition of Lott
(expl ai ni ng new procedures within DHA's nobility programthat were inplenented
in the prior year, including a marketing canpaign for prospective |andlords, a
| andlord newsletter, and private briefings for landlords on the Section 8
progran . But see 10/30/96 Testinony of Lori Moon, President & CEO of DHA
(stating that DHA's nobility efforts have been in effect since 1989).

22 It is unclear fromthe record whether HUD has granted DHA a 120%fair
mar ket exception rent across-the-board for all Section 8 housing in predon nantly
white areas. It is also unclear whether DHA could be granted fair market rent
exceptions higher than 120% Evidence in the record shows that a 160% fair
mar ket exception rent would significantly increase the availability of Section
8 housing in predonminantly white areas. Prior to inplenenting a race-conscious
remedy, it would seemadvi sabl e to ensure (1) that rent excepti ons above 120%are
foreclosed, as they offer the potential to break-down a significant barrier to
an even nore effective Section 8 program or (2) that 120%fair nmarket exception
rents have been fully inplenented and tried, if that is the statutory maxi mum
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success of Section 8 as a desegregation tool.? \Wile the history
and timng of their inplenentation by DHA and HUD in this case are
not perfectly clear, it is evident fromthe record that they were
not prograns of | ong-standing beforetrial. If Section 8, conbined
W th such assi stance prograns, is an effective desegregation tool,
then Section 8 is superior to a race-conscious renedy in that it
all ows market forces and personal preferences rather than racial
criteria to guide the honenmaki ng deci sion.

The district court found, agreeing wth the Walker
plaintiffs, DHA, and HUD, that Section 8 needed to be conbined with
new construction or acquisition in predomnantly white areas in
order to renedy the effects of past discrimnation. Adopting the
Wl ker plaintiffs’ proposed findi ngs of fact and concl usi ons of | aw
intoto, the court concluded that Section 8 al one was an i nadequat e
remedy for several reasons: there are not enough Section 8 units in
predom nantly white areas; anong the available units there is a
| ack of three and four bedroomunits; rents in predomnantly white
areas are too high to be covered even by Section 8 s fair narket
exception rents; landlords do not want to participate in the
Section 8 program and Section 8 participants becone frustrated in
| ooking for housing in predom nantly white areas and settle for

housing in mnority areas. The court also found that rental

23 Anot her exanpl e woul d be the vigorous enforcenent of state and federa

| aws prohibiting racial discrimnation by private Section 8 | andl ords.
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contract requirenents in predomnantly white areas contain
provisions that are difficult for Section 8 famlies to neet (e.g.,
hi gh security deposits, requirenent of having held a job for the
past year, etc.). W neither accept nor attenpt to reject these
factual findings. Rather, there is one overarching factual finding
by the district court—which is uncontested by all parties—that
transcends the parties’ objections to Section 8 as a renedi al
measur e.

In 1987, when the district court first found DHA in
violation of its original consent decree, a negligible nunber of
black famlies in DHA's Section 8 prograns |lived in predom nantly
white areas.? In contrast, in Septenber 1994, approxi mately 1,050
Section 8 black famlies lived in predomnantly white areas.? And
inthe fall of 1996, there were approximately 1, 335 Secti on 8 bl ack
famlies in predominantly white areas.? These nunbers show t hat
inthe two year period between 1994 and 1996, the nunber of Section
8 black famlies living in predom nantly white areas increased by
285, or 27% And it was during this sane tine period that DHA' s

Section 8 nobility programwas getting fully underway. The program

24 The Wal ker plaintiffs state that in 1987 there were 66 Section 8 bl ack
famlies living in predonmnantly white areas, which anounted to approximately
2.4%of all black famlies in DHA's Section 8 program

25 According to testinony in the record, this anpunted to approxi mately

21% of all black famlies in DHA's Section 8 program

26 According to testinony in the record, this anpunted to approxi mately

24-25% of all black families in DHA's Section 8 program
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currently in place, which the district court has not criticized,
essentially becane fully operational around 1994. Based on the
relative success of DHA in noving blacks into predomnantly white
areas via its Section 8 program between 1994 and 1996, the Wl ker
plaintiffs, HUD, and DHA have produced insufficient evidence to
show that the district court’s race-conscious site selection
criterion is necessary to renedy the effects of past
di scrim nation. Cf. In re Birmngham Reverse Discrimnation
Enpl oynent Litig., 20 F.3d 1525, 1545-47 (11th Cir. 1994);?" see
al so BFFA, 19 F.3d at 995 (“The broad skip pronotion renedy in the
decree is difficult to justify when the know edge to narrow it
seens readily available.”). Section 8, a race-neutral renedia

measure, is increasingly successful at noving black famlies into

27 In In re Birm ngham Reverse Discrimnation Enpl oyment Litigation, non-

bl ack enpl oyees of the Birm ngham Fire Rescue Service (BFRS) chall enged a 1981
consent decree entered into by the Gty of Birm nghamthat required, inter alia,
that 50% of all pronotions to the rank of BFRS |ieutenant would be filled by
qualified blacks (i.e., for every two pronotions to |ieutenant, one nust be
filled by a black candidate). See id.

The 11th Circuit noted that between 1978 and 1981, BFRS significantly
increased its total nunber of black enployees from8 to 42, which represented a
shift in the black percentage of BFRS s workforce from1.89%to 9.3% See id.
Thi s was achi eved wi t hout the use of a race-conscious remedy. See id. The court
stated that “there is strong evidence in the record of this case that the City
had i npl enented effective alternatives to race-based quotas to renedy its prior
di scrinmnatory behavior.” 1d. “Wile the district court correctly concl uded
that, when the decree was entered, no bl ack had as yet becone a fire |ieutenant,
we believe that, given the City's progress at the entry-level, alternative
neasur es designed to increase black representation in the fire |ieutenant ranks

were feasible.” 1d. The court proceeded to list the non-race-based renedi es
that the plaintiffs proposed regarding pronotion to BFRS |ieutenant. See id. at
1546- 47. It then concluded, “Considering the efficacy of the alternative
remedies, the relief provided in the decree cannot be reconciled with the
requi renent that a governnent’'s use of race nust be narrowy tailored.” |Id. at
1547.
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white areas, and the record indicates that it could be even nore
successful wth, for exanple, increased funding for both nore
vouchers and the nobility program 2 nore nobility counsel ors, ?® and
hi gher fair market exception rents.?* Wen Section 8 has evi denced
such promsing results, options such as these should be explored
and tested before adopting a race-conscious renedy as a | ast
resort.

Additionally, it is unnecessary to enploy the race-
conscious site selection criterion ordered by the court even if new
construction or acqui sition of public housing occurs. The district
court may proceed with new construction as part of his renedia
pl an, but he may not do so using a race-conscious site selection
criterion. O course, other criteria my be enployed to guide site
selection for new construction. See United States v. Yonkers Bd.
of Educ., 837 F.2d 1181, 1184, 1236-37 (2d Cir. 1987) (using a
geographical site selection criterion for public housing). The

district court has al ready mandated that all new sites be in areas

28 gSee 10/30/96 Testinony of Ann Lott, Director of DHA's Section 8
Mobility Program at 111-43 (stating that DHA is able to use virtually every
Section 8 voucher or certificate funded by HUD); see id. at I11-65 (stating that
DHA coul d put to use an additional 1,500 Section 8 vouchers).

29 See id. at I11-67 (stating that the nobility program could use nore
counsel ors).

30 sSee id. at I11-57 (stating that higher fair market exception rents
woul d assi st in obtaining nore Section 8 housing in predonmi nantly white areas).
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where the poverty rate does not exceed 13%3 The district court’s
concern that if it does not attach a race-conscious site selection
criterion to new construction, then the new units will end up in
mnority areas and, as a consequence, Dallas’s public housing
projects will alnbst all remain in mnority areas, is unfounded. %

In deciding that Section 8 and nonracial site selection
criteria should be inplenmented before a racial standard, we are
m ndful of the “respect owed a district judge s judgnent that
specifiedrelief is essential to cure a violation of the Fourteenth
Amendnent . ” Paradi se, 480 U S. at 183, 107 S. C. at 1073.
Nonet hel ess, a district court’s broad equitable powers remain
constrai ned by the boundaries of narrow tailoring.3 The recent
success of Section 8 and the availability of viable nonracial, non-
discrimnatory site selection criteria, conbined with the factors

discussed in the following paragraphs, denonstrate that the

31 It is suggested in brief that this criterion essentially restricts the

areas available for new construction to predoni nantly white areas.

32 Moreover, the district court referred throughout his 8/25/97 Ora
Qpinion and 10/6/97 Witten Qpinion to the danger of |osing the funds al ready
allocated to new construction because they could not be transferred to the
Section 8 program This nmay be true. Nonetheless, it does not justify the use
of a race-conscious site selection criterion.

33 See Billish v. Gty of Chicago, 989 F.2d 890, 893 (7th Cir. 1993) (en
banc); Wssmann v. Gttens, 160 F.3d 790, 808 (1st Cir. 1998) (“Croson, in
particul ar, | eaves no doubt that only solid evidence will justify allow ng race-
conscious action. . ."); id. (“Qur dissenting brother’s valiant effort to read
into Croson a broad discretion for governnent entities purporting to aneliorate
past discrimnation strikes us as wi shful thinking.”).
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remedi al order’s race-conscious site selection criterion is not
narromy tail ored.

First, DHA, HUD, and the Cty of Dallas are al
cooperating defendants. That is to say, DHA, HUD, and the Cty of
Dallas no longer discrimnate against black famlies in DHA' s
public housing prograns, and -- by all accounts in the record --
all three defendants are active participants in crafting and
i npl enmenting renedial neasures to elimnate the vestiges of past
discrimnation. In contrast, the Suprene Court approved a race-
conscious renedy in Paradise in |arge part because earlier, |ess
restrictive renmedies had proven ineffective since the defendant
continually resisted their inplenentation and stonewalled in
devel opi ng acceptable procedures for the advancenent of black
troopers within the Al abama Departnent of Public Safety. See
Par adi se, 480 U.S. at 162-65, 107 S. . at 1062-63 (describing the
Departnent’s continuing failure to conply with the parties’ consent
decrees); id. at 170-71, 176-77, 107 S. C. at 1066, 1069; see al so
BFFA, 19 F.3d at 996 (finding a race-conscious renedi al neasure
unnecessary, in part, because the defendant was a wlling party to
the settlenent of the |awsuit). Where, as here, the defendants
have begun maki ng race-neutral, good faith, and effective efforts
to remedy the wongs of the past, a race-conscious renedy should

only be a last resort.
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Second, the district court, in his 8/25/97 Oral Opi nion,
made references to the necessity of a race-conscious site sel ection
criterion because sone participants in DHA's public housing
progranms do not want and should not be forced to use Section 8.3
While sone may find it difficult to use Section 8, a race-consci ous
renmedial neasure is not justified by certain class nenbers’
obj ections to | ooking for housing on their own versus their being
offered a unit owned and operated by DHA. A race-consci ous renedy
is justified, after race-neutral renedi es have been consi dered and
found wanting, if it is the only effective neans by which to renedy
the effects of past discrimnation. It is by this standard al one
that the district court nust assess his renedial orders. As
applied to the facts of this case, the district court’s concern
seens particularly irrelevant as only 474 new units in
predom nantly white areas are currently funded, and those units

must be filled by Section 8 famlies who participate in DHA's

34 See, e.g., 8/25/97 Oral Qpinion, at 28 (“Even if this noney [for new
publ i c housing construction] could be reprogrammed for Section 8, there would
still be a need for the use of public housing in the desegregati on plan. Section
8, although the preferred nethod, is not the only nethod. Indeed, there are
nmenbers of this class who nade it evident, abundantly clear to this Court, that
they did not trust Section 8, they would not use Section 8, and they shoul d not
be forced to use Section 8.”); id. at 33 (“l recognized then, as | do now, that
al t hough Section 8 certificates and vouchers nay be the preferred nmet hod for nost
peopl e, for many people there are risks in Section 8 that not all class nenbers
would want to take. | declined to force those risks upon unwilling class
nenbers.”).
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Fam |y Sel f-Sufficiency Program® That is, they will be filled by
the “creamof-the-crop” fromDHA' s waiting lists. Thus, those who
in all probability need public housing units the |east (because
t hey woul d be successful Section 8 participants) wll be directed
tothe newunits, while those for whomthe district court expresses
concern will be left with Section 8. DHA s rationale for filling
the newunits with participants inits self-sufficiency programis
comendabl e, but it throws askew part of the district court’s
reasoning regarding the renedial need for new construction in
addition to Section 8.

Third, it remains unclear why there is an absolute
remedi al necessity to build 474 new units of public housing using
a racial classification when (1) 2,033 (or 72% of the renedi al
order’s 2,807 replacenent units will be Section 8 and (2) DHA and
HUD may submt a plan to use Section 8 for all of the 3,205
additional units of public housing to be built in predom nantly
white areas.® In sum out of a total of 6,012 units within the

remedial order, only 474 (or 8% nust—assunm ng an acceptable

3 DHA's Fanily Self-Sufficiency Program is a voluntary program that

requires participants to, for instance, be enployed or attend school. The
participants sign a five-year contract with DHA in which they agree to abi de by
the program s regul ations. In essence, the program is designed to nmaeke its

participants self-sufficient by providing them with “upward nobility type
assistance.” 8/7/96 Deposition of Lori Mwon, President & CEO of DHA, at 110.

36 As noted previously, HUD states in its brief to this court that it

intends to fulfill its entire obligation regarding the 3,205 additional units
with Section 8 vouchers or certificates.
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Section 8 plan is submtted for the 3,205 additional units—be new
construction in predomnantly white areas. If Section 8 can
effectively satisfy the district court’s renedial goal regarding
5,628 units, it is baffling to assune that it cannot do so for an
addi tional 474 units.

DHA, HUD, and the City of Dallas offer two responses to
this criticism First, they argue that 474 wunits is a tiny
proportion of the overall nunber of units contenplated by the
remedi al order; the deference due a district court in fashioning a
remedi al order should protect such a small elenent of the overal
remedial plan. This would be correct if the 474 units were not
attached to a racial classification which requires that they be
built in predomnantly white areas. Racial classifications, even
smal | ones, receive strict scrutiny. Second, they contend that if
the 474 units already funded by HUD are not built in white areas,
they will either not be built at all or will be built in mnority
areas which will only further the racial segregation of DHA' s
public housing projects. As discussed previously, the district
court may entertai n any nunber of site selection criteria regarding
new public housing units, except for race. No one suggests that
the 474 units should not be built, only that requiring that they be
built wusing a race-conscious site selection criterion is not

narromy tail ored.
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The fourth Paradi se factor, the rel ati onshi p of nuneri cal
goal s to the rel evant markets, al so cuts agai nst the race-consci ous
site-selection criterion in the renedial order.® The district
court’s renedial goal is to have half of the famlies in DHA's
publ i c housing prograns (either public housing units or Section 8)
in predomnantly white areas of Dallas and half in “mnority
areas”. The justification for this goal is that Dallas’s
popul ation is approximately half white and half “mnority” and,
t herefore, public housing shoul d be divided accordingly. This goal
is overly broad. This suit was brought by black plaintiffs on
behal f of a class of black plaintiffs. There is no suggestion that
the suit ever expanded to include all mnorities or that any
liability of the public agencies to other mnorities could be
f ound. The <court’s definition of a “predomnantly white”
nei ghbor hood, with 63%white population, is also based on the idea
t hat public housing may not be placed i n nei ghborhoods w th higher
concentrations of H spanics. There is no evidence in the record to
support the court’s arbitrary definition of a predomnantly white
nei ghbor hood. The enphasis should instead be directed toward
pl acing public housing participants in neighborhoods of their

choice through a vigorous Section 8 program non- bl ack

87 The third Paradise factor considers the flexibility and duration of

relief. On balance, that factor is neutral in this case.
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nei ghbor hoods, census tracts in which no public housing currently
exi sts, or non-poor nei ghborhoods.

The fifth Paradise factor is the inpact of a racially-
conscious site selection criterion on the rights of third parties.
Anmong al |l the groups affected by Dallas public housing, only these
Honmeowners have nmaintained that they would be injured by the
raci al |l y-based site sel ection process that occurred here. Despite
the court’s having purportedly found against them on this issue,
the totality of the renedial order is far nore anbivalent. The
district court ordered stringent criteria for the design and upkeep
of the projects and for tenant selection here and in another
“predom nantly white” nei ghborhood (the Frankford & Marsh site, see
supra, n.12), and he called for the participation of neighboring
communi ty nmenbers, |ike these Honeowners, in planning the projects.
The court showed considerable sensitivity to the fact that public
housing has in the past been disgracefully neglected in Dallas.
The resulting renedial order thus cuts both ways with respect to

t he Honeowners’ rights. On one hand, it attenpts to placate their

38 According to the Wal ker plaintiffs' brief, at 11: “There are 113 county

census tracts with 63%or greater non-Hi spani ¢ white popul ati on, 95 of whi ch have
a poverty popul ation less than the county average. There are an additional 20
tracts with a non-H spanic white popul ati on between 50% and 63% Only seven of
these tracts have a poverty rate | ess than the county’s. There are an additi onal
16 tracts with a poverty popul ati on bel owthe county average but the non-Hi spanic
white population is less than 50%"”
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fears of deterioration in their neighborhoods. On the other hand,
it lends credibility to those fears.

Because there are prom sing, non-racially discrimnatory
ways to continue desegregating public housing in Dallas, the
provision of the court’s renedial order calling for the
construction or acquisition of units of public housing in
“predom nantly white” areas i s unconstitutional. Under the bal ance
of the Paradise factors, the criterion is not narrowy tailored,
and it is premature to utilize such alast-resort neasure. W nust
vacate and remand this portion of the renedial order for further
consi derati on.

In so doing, we enphasize several points. First,
i ncreased reliance on Section 8 demands that the public agencies
i npl ement a vigorous nobility plan that serves the rel ocati on needs
and concerns of black famlies, reaches out to white |andl ords,
af fords adequate fair nmarket rent exceptions, and conbats ill egal
private discrimnation. Second, this opinion does not deal with
the renmedial order’s nondiscrimnatory tenant selection and
assi gnnent provi sions, which are not chall enged by the Honeowners.
Third, this opinion does not preclude the construction or
acquisition of additional public housing if sites are sel ected by
means of nonracial criteria. But we also recognize that Section 8
is overwhelmngly preferred by public housing famlies, that it
allows market forces and personal preferences to control the
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homemaki ng decision, and that it has not proven ineffective at
desegregating Dall as’s public housing prograns when conbined with
a vigorous nmobility program As applied to the facts of this case,
the district court erred in enploying a race-conscious renedy
before utilizing race-neutral alternatives.
V. CONCLUSI ON

For the foregoing reasons, the district court’s renedi al
order is VACATED to the extent indicated and the case i s REMANDED
for further proceedings; the declaratory judgnent awarded to the
VWal ker plaintiffs is REVERSED, and this court’s stay of
construction at the sites adjacent to the Honeowners’ subdi vi sions
shall be ENFORCED until the district court holds additional
hearings and enters a renedi al order revised in accordance with the
f or egoi ng opi ni on.

Renedi al order VACATED and REMANDED; decl arat ory j udgnent
for Wal ker plaintiffs REVERSED, stay ENFORCED pending entry of

revi sed remedi al order.
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