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EMLIOM GARZA, Crcuit Judge:

Def endants Larry Darnel |l Westbrook, Wayne Al |l en Bl edsoe, Jr.,
M chael Lynn Peoples, and A.J. G een appeal their convictions for
conspiracy to possess crack cocaine with intent to distribute and
to distribute crack cocaine in violation of 21 U S.C. 88 846 and
841(a)(1) (count 1) and Wstbrook and Bledsoe appeal their
convictions for noney laundering in violation of 18 U S C
§ 1956(a)(1)(B)(i) (count 2). Westbrook al so appeals the district

court’s calculation of his offense | evel under the U S. Sentencing



Guidelines, which resulted in a guideline range of Ilife
i nprisonnment on count 1. W affirm
I

After a federal grand jury returned a two-count superseding
i ndi ctment agai nst the defendants, the district court selected a
jury to try themon these charges. On Septenber 16, 1994, after a
few days of trial, the court l|learned that one of the jurors had
reported to various peopl e))includi ng anot her juror))that she had
been threatened that norning with injury if the jury rendered a
guilty verdict. The court immediately granted the defendants’
motions for amstrial. On May 1, 1995, the court sel ected anot her
jury to try the defendants.

The governnent’s case against the defendants, who lived in
Tenpl e, Texas, was based on (1) testinony of acconplices to the
def endants, (2) surveillance and sei zures by Tenpl e police, and (3)
information fromthird parties.

Because the defendants challenge the sufficiency of the
evi dence, we summarize it here.

A
Crack Dealing

Jerry Reed, an acconplice of the defendants, testified that he
sold two ounces of crack to Westbrook in Cctober 1988; that he
asked West brook, Bl edsoe, and Geen to buy two ounces of crack in
1991; that Geen delivered crack to him and that Peoples asked
Reed in 1991 to take Peoples and another to Dallas, Texas to buy
ni ne ounces of crack. Chuck Jones, another acconplice, testified
t hat between 1989 and 1990, he sold one to three ounces of crack to
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Westbrook five or six tines, and sold quarter to half-ounce
quantities of crack to G een and Peopl es several tines; that after
August 1991, he sold five to nine ounces of crack to West brook four
tinmes, and smaller quantities to Green and Peoples two or three
tinmes; that G een was present once when Jones sold Westbrook nine
ounces of crack; that he operated a crack house in Tenple, and was
told by G een and three others to get out of town because he was
meki ng all the noney.

A third acconplice, Edward Mntgonery, Jr., testified that
West brook and Green had been partners in the drug business, and
that Bledsoe replaced Geen after an arrest; that he drove
West brook to Houston four or five tines to buy cocaine; that
West brook nmet with a source in Houston, Texas and usual ly bought
about nine ounces of crack fromthat source; that Peoples went on
a trip to Houston when Westbrook bought four or five ounces of
crack; that Bledsoe carried the noney during a crack-buying
excursion to Houston with Montgonery and anot her; and that others,
i ncl udi ng Green, gave Westbrook noney to buy crack for them

During 1991, the police began to i nvestigate what appeared to
be the defendants’ crack operation. On August 11, 1991, police
raided a notel room after notel staff received conplaints about
what seened to be drug traffic. The police found Bl edsoe, Peopl es,
Green, and two others in the room The police took a baggie from
Green containing thirty-seven rocks of crack. A couple of nonths
| ater, police stopped West brook driving a car bel onging to Peopl es

after a high-speed chase. Geen was in the front passenger seat.
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Police seized crack from fl oor between door and front passenger
seat, and fromthe floor behind the front passenger seat.

B
The First Crack House

Roderi ck Reeders, an acconplice and convicted crack deal er,
testified that Westbrook and Bl edsoe operated several crack houses
in Tenple during 1991 and 1992. He stated that Westbrook and
Bl edsoe approached himin late 1990 or early 1991 and asked himto
i ntroduce themto his cocai ne source in Houston. Reeders then took
them to Houston and bought two ounces of crack for themfromhis
source. Westbrook and Bl edsoe paid Reeders in crack. Accordingto
Reeders, the three returned to Houston the next day and bought
another four or five ounces of crack. Reeders saw Westbrook and
Bl edsoe break the crack into rocks. Shortly thereafter, Reeders
and Bl edsoe returned to Houston and bought nine to twel ve ounces of
crack. Reeders testified that during the next six or seven nonths,
Reeders and Bl edsoe went to Houston about tw ce a week, and Bl edsoe
bought ni ne ounces of crack each tine. Reeders noted that, once in
Tenpl e, Bl edsoe and Westbrook cut the crack into rocks and sold
them After a tinme, Reeders and Bl edsoe went to Houston | ess often
but bought half and whol e kil ogranms of crack. |In 1992, they began
buyi ng powder cocaine and converting it to crack. Eventual |y,
West brook and Bl edsoe went to Houston to buy cocaine wthout
Reeders. Westbrook and Bl edsoe initially sold the crack at a city
park in Tenple but then opened a crack house at 305 South 18th
Street. Reeders showed Westbrook and Bl edsoe how to operate the
crack house and where to put | ookouts. According to Reeders,
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West br ook and Bl edsoe paid workers $50 a day and small quantities
of crack, and crack house workers sol d several thousand dollars of
crack daily and gave the noney to Westbrook or Bl edsoe.

David Wight, an acconplice, testified that he worked as a
| ookout in exchange for crack but began peddling that drug when
West brook and Bl edsoe told him he could nake nobre npbney as a
seller. Wight stated that he gave his drug proceeds to soneone
el se, who hid the noney and then gave it to West brook and Bl edsoe.
West br ook and Bl edsoe supplied the house with two or three ounces
of crack daily. Several tines, Peoples and Green brought crack to
the house, which Wight sold for them with the approval of
West br ook and Bl edsoe

Mont gonery wor ked around the house as a | ookout in exchange
for crack. According to him Wstbrook and Bl edsoe supplied the
wor kers at the house with crack and handl ed noney fromits sale.
He admtted that he stol e crack that Westbrook had hi dden i n garage
next to Westbrook’s residence. In addition, Roderick Walker
testified that he saw West brook and Bl edsoe possess 4 x 12 inch
packet of powder cocaine in Westbrook’s residence. Allen Robinson
sai d that Westbrook hassl ed himafter Robinson found sonme crack in
the alley, sold sone of it and snoked the rest. Reeders testified
that crack sold at the house was hidden outside, first next to a
garage and then in an alley across the street.

On February 5, 1992, Tenple police raided the South 18th
Street crack house, finding drug paraphernalia. Reeders testified

that just as the police arrived, Wstbrook flushed about $500 worth
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of crack down the toilet. Eleven nonths later, relying on a tip
froman informant, officers found $22,500 of crack buried in the
all ey across fromthe crack house. The next nonth, after another
tip by an informant, police discovered two packages of crack worth
$900 buried in the alley.

The South 18th Street crack house cl osed after a year and few
nmont hs of operati on.

C
The Second Crack House

After the South 18th Street crack house shut down, the
def endants purportedly opened a second crack house at 903 South
Henderson. Wight testified that he rented this house at Bl edsoe’s
request and paid the rent with noney from West brook and Bl edsoe.
According to Reeders, as much as $10,000 worth of crack was sold
daily and crack supplies were hidden either outside the house or at
a residence at 902 South 18th Street which was connected to the
Henderson Street house by atrail. Mreover, Wstbrook and Bl edsoe
al l oned Peoples and Green to sell crack at the South Henderson
house, and Reeders sold for both Peoples and G een there. Wi ght
testified that he sold crack at the South Henderson house, and that
Bl edsoe and West br ook used many of the sanme workers there. He al so
averred that drugs were hidden near the alley at back of property,
and that he sold crack for Peoples and G een.

On June 22, 1993, police raided the South Henderson house.
Just before they searched the residence, they observed behavior
consistent wth drug dealing. According to Wal ker, who was at the
house during the raid, Wstbrook told a certain juvenile to get
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sonething and that juvenile returned wth a small bag of what
Wl ker thought was crack. As the police entered, Wil ker heard
West brook tell the juvenile to get rid of the bag. The police then
found Westbrook with marijuana hidden in his nouth and $700 in
small bills and the juvenile with crack in his mouth and $610 in
smal |l bills. In addition, officers discovered crack scattered on
the floor of the house as well as a car with sone of Peoples’
bel ongi ngs on the prem ses.

After the raid, the defendants all egedly ended operations at
t he Sout h Henderson crack house

D
The Third Crack House

Undaunted by the raid on the South Henderson house, West br ook
and Bl edsoe then supposedly rented a third crack house, at 705
South 20th Street. At Bl edsoe’'s request, the house was | eased in
Reeders’ nane. Wight testified that Geen told himthey had a
crack house on South 20th Street and asked Wight to sell crack for
hi mthere. On August 12, 1993, the police raided this crack house.
In the house, officers found crack, containers with crack residue,
and crack paraphernalia. WMreover, on the property surroundi ng the
house, they discovered crack conceal ed in container.

Wight stated that G een left shortly before police arrived.

E
O her Links

During the trial, the governnent presented nmuch testinony as
to the defendants’ presence at the various crack houses and sim | ar

| ocations. A police officer, for instance, testified that he saw
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Bl edsoe as well as Peoples’ car at the South 18th crack house, and
spotted Westbrook, Bledsoe, and Green at the house at 902 South
18th Street that later testinony reveal ed was a storage place for
crack sold at Henderson Street crack house. In addition, two
pol i cenmen noted that they saw Peopl es and Bl edsoe at the 902 South
18t h Street house. One of these officers al so observed Wst brook,
Peopl es, Bl edsoe, and Green at Wstbrook’s residence, where the
police found several guns, currency, drug paraphernalia, drug
| edgers and other docunents. Also at the residence, officers
di scovered crack in a plastic bag hidden in an adjoi ni ng garage as
wel | as trace anounts of cocaine in the house, in Wstbrook’s car,
and on his cl othing.

Finally, an analysis of toll records for the cellular phones
and pagers | eased by Westbrook, Bl edsoe, and Peoples showed nany
conmuni cati ons between them from m d-1992 to m d-1993.

F
Car Buyi ng

In April 1992, Reeders, Westbrook, Bl edsoe, Stevie Brown, and
Marty Trejo went to Teem Hem a car dealer in Houston who goes by
the nmoni ker Captain H  According to testinony by Reeders and Hem
Reeders negotiated to buy two Mercedes-Benz cars for Wstbrook and
Bl edsoe for $19,500 in cash. Hemput title to Westbrook’s car in
Trejo’s nane and title to Bledsoe’s car in Brown’ s nane. Reeders
testified that West brook and Bl edsoe had the cars registered in the
names of Trejo and Brown because those individuals had jobs and
coul d explain the source of the noney used to buy the cars. Trejo,
a relative of Westbrook, testified that he allowed his nane to be
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used for Westbrook’s car because Westbrook clainmed he had left his
driver’s license in Tenple. Trejo stated that he was unconfortabl e
knowi ng that his nanme was on the title for Wstbrook’s car and,
over the next few nonths, repeatedly asked West brook to change the
title. Westbrook even had repairs done in Trejo’ s nane.

The police routinely saw Wst br ook and Bl edsoe driving the two
Mercedes. O ficers even stopped Bl edsoe a couple of tinmes while he
was driving his Mercedes. Al so, Walker testified that he saw
West brook and Bl edsoe drive the cars to the crack house on South
18th Street.

G
Cracki ng Down

After hearing and seeing all the evidence, the jury found the
defendants guilty on both counts. The district court then
sentenced both West brook and Bl edsoe to life inprisonnment on count
1, a concurrent 240 nonths on count 2, five years supervised
rel ease, a $3000 fine, and a $100 nandatory assessment. Peoples
received 235 nonths in jail, five years supervised rel ease, a $3000
fine, and a $50 nandatory assessnment. G een received 210 nonths in
jail, five years supervised release, a $3000 fine, and a $50
mandat ory assessnent .

On appeal, the defendants argue that their rights under the
Speedy Trial Act, 18 U.S.C. 8§ 3161 et seq., were violated and that
insufficient evidence exists supporting their convictions for
conspiracy. |In addition, Wstbrook and Bl edsoe contend that there
was not enough evidence to convict them of noney |aundering.
Finally, Westbrook maintains that there was insufficient proof to
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establish that he possessed a dangerous weapon, and thus the
district court erred in adding two points to his offense |evel on
count 1. W exam ne each of these argunents in turn
|1

The district court granted the defendants’ notions for a
mstrial on Septenber 16, 1994, after several days of trial. At
that tinme, the district court stated that it “expected’” that the
def endants woul d order transcripts fromthe first trial to prepare
for the second one, but that these transcripts would be del ayed
because the court reporter was in the mdst of making transcripts
froma two-nonth crimnal trial involving eleven nenbers of the

Branch Davi di an sect.?

. The governnment clainms that the defendants requested
transcripts fromthe first trial on Septenber 16 and, as support,
cites to the transcript of the Septenber 16 proceedi ngs. The
Septenber 16 transcript, though, was not in the record at the tine
the governnent filed its brief. Thus, the governnent did not
follow Local Rule 28.2.3. See 5TH QR R 28.2.3 (providing that
“[e]very assertion in briefs regarding matter in the record shal
be supported by a reference to the page nunber of the original
record where the matter relied upon is to be found”); FED. R APP.
P. 10(a) (stating that the record on appeal includes “the
transcript of proceedings, if any . ” Mor eover, there is no
evi dence that the governnent nade any attenpt to use Rule 10(b)(3)
of the Federal Rules of Appellate Procedure to ensure that the
defendants filed a <copy of the Septenber 16 transcript.
Utimately, this court had to ask the parties to supplenent the
record with the transcript after oral argunent.

More disturbing, though, is that, wupon examning the
transcript (and the rest of the record), we can find absolutely no
basis for the governnent’s assertion that the defendants asked for
the transcripts on Septenber 16. Rather, the district court nerely
seened to assune that the defendants (and presumably also the
governnent) woul d want the transcripts and, on that basis, inforned
themthat there mght be a delay. As the district court averred,
“l don’t know when this case will bereset . . . . There’'s goingto
be a problem though, in that it would be expected that you would
seek a copy of the transcript of the trial as it progressed this
far for use in a second trial. The problemis, as you know, [the
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On Cctober 31, 1994, the district court sua sponte schedul ed
the new trial for Novenber 28, 1994. Shortly thereafter, Peoples
sought to continue the trial. On Novenber 8, the court granted
Peopl es’ nmotion, finding that the ends of justice outweighed the
i nterest of the defendant and the public in a speedy trial and that
the failure to grant a continuance would deny counsel for the
def endant reasonable tinme to prepare. The court also determ ned
that the tinme between Novenber 28 and the “first available trial
date after conpletion of the transcript” would be excluded from
conput ation under the Speedy Trial Act, and that its order would
apply to all defendants.

On Novenber 23, the defendants filed a joint notion requesting
transcripts fromthe first trial. On Novenber 30, the district
court granted the notion as to certain wtnesses. On Decenber 9,
Green submtted the authorization form ordering the transcripts.
On February 10, the court reporter conpleted and filed the
transcripts. On February 13, the district court sua sponte set
trial for May 1, 1995. On April 4, 7, and 14, the governnent fil ed
petitions for wits of habeas corpus ad testificandum the district
court decided these petitions on, respectively, April 5, 13, and
17.

On April 28, Geen filed a notion to dism ss the indictnent,
alleging that his Speedy Trial Act rights had been violated. G een

contended that he had not been tried within seventy days as

court reporter] is enersed [sic] in transcribing the Branch
Davidian trial.” None of the defendants replied to this statenent.
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required by 18 U.S.C. 8§ 3161(e), and asked that his indictnent be
di sm ssed. See 18 U.S.C. 8§ 3161(e) (“If the defendant is to be
tried again followwng a declaration by the trial judge of a
mstrial or follow ng an order of such judge for a newtrial, the
trial shall commence within seventy days fromthe date the action
occasioning the retrial becones final.”) No other defendant joi ned
the nmotion. In his notion, Geen argued that tinme both before and
after the February 13 order had not been excluded, and that
unexcluded tinme fromthe date of the mstrial to the date of the
second trial was well in excess of seventy days.

The court considered Geen’s notion on May 1, the day of
trial. During argunents on the notion, Geen effectively conceded
that nmuch of the delay in goingto trial was due to the defendants’
desire for transcripts fromthe first trial. Thus, Geen stated
that he was only “focusing” on the delay after the transcripts were
conpleted (i.e., after February 10), which anounts to about
seventy-ni ne days. The district court denied G een’s notion on the
basis that this period was “a reasonable exclusion tine.” After
this ruling, the foll ow ng exchange occurred between the district
court and counsel for Peopl es:

THE COURT: . . . Any other matters we need to take up before
we bring in the jury?

MR, SWANTON:  Judge, | want to say sonething on the record.
May | assune that your ruling with respect )) since we have
mul ti pl e Def endants, that one objection by one Defendant wl |l
apply to all and we don’t need to join in those objections?

THE COURT: Yes. And you certainly don’t need to all stand up
and say you have no objection when sonething is offered. |’1]
just make eye contact, and if | don’t see anybody turning red
or standing up, then we’'ll|l assune there are no objections.
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On appeal, all the defendants argue that the district court
erred in denying Geen’s notion to dismss the indictnent for
violation of the Speedy Trial Act. Wile this court reviews facts
supporting a ruling under the Speedy Trial Act for clear error, we
review |l egal conclusions de novo. United States v. Otega-Mena,
949 F.2d 156, 158 (5th Cr. 1991).

While all of the defendants contend that they were tried nore
than seventy days fromthe date of the mstrial, they disagree on
how many days actual ly el apsed under the Speedy Trial Act. Peoples
argues that the relevant tine period is fromFebruary 10, the date
the transcripts were conpleted, to May 1, the day of the trial
(about seventy-nine days). Westbrook seens to suggest that nost of
the tinme from Septenber 16 to May 1 is nonexcludabl e. Bl edsoe
suggests that the period is from February 13, the date of the
district court order setting the May 1 trial date, and May 1 (about
seventy-si x days). However, he also states, in a footnote, that
“[a] n argunent can be nmade” that the rel evant period is February 10
to May 1 and that there were an additional seven days of
nonexcl udabl e time before February 10 (a total of about eighty-six
days). Geen focuses on the tinme between the date the transcripts
were conpleted and May 1, but also considers the sixty-odd days
before the defendants requested the transcripts (a total of about
139 days).

I n response, the governnent contends that only Green noved to

dismss the indictnent on the basis of a violation of the Speedy
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Trial Act and that the May 1 trial began within seventy days under
the Speedy Trial Act.
A
The governnent clains that Wstbrook, Bledsoe, and Peoples
cannot assert a Speedy Trial Act violation because they did not

join Geen's nmotion to dismss the indictnent on speedy tria

grounds. In reply, the three defendants argue that they did join
Green’s notion. Alternatively, they contend that, where the
governnment prosecutes two or nore defendants together, if one

def endant noves to dism ss under the Speedy Trial Act, the other
def endants need not explicitly join that notion in order to assert
a Speedy Trial Act violation on appeal.

The record is clear that Wstbrook, Bl edsoe, and Peoples did
not explicitly join Geen's notion. West br ook, Bl edsoe, and
Peopl es suggest that the fact that the district court consented to
the suggestion of Peoples’ counsel that “one objection by one
Defendant wll apply to all” neans that they joined Geen’s notion.
However, this is not persuasive. A fair reading of the transcri pt
indicates that the district court sinply agreed to permt an
obj ection by one defendant at trial to cover all the defendants.
Moreover, the district court had earlier denied notions by Peopl es
and Green to adopt notions filed by their codefendants. The court
noted that its “general practice . . . is to deny such notions due
to the confusion that results in a nmulti-defendant case.” Hence,
West br ook, Bl edsoe, and Peoples did not explicitly or inplicitly

join Green’ s notion.
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18 U.S.C. § 3162(a)(2) states that “[f]ailure of the defendant
to nove for dismssal prior to trial or entry of a plea of guilty
or nolo contendere shall constitute a waiver of the right to
di sm ssal under this section.” This provision does not nention any
exception. In possible conflict wth § 3162(a)(2), Rule 12(f) of
t he Federal Rules of Crim nal Procedure provides that “[f]ailure by
a party to raise defenses or objections or to nmake requests which
must be nade prior to trial, at the tinme set by the court . . ., or
prior to any extension thereof made by the court, shall constitute
wai ver thereof, but the court for cause shown may grant relief from
the waiver” (enphasis added). Mreover, as the defendants point
out, a nunber of circuits, including this one, have permtted a
defendant to raise a district court error on appeal as |long as one
of his codefendants objected bel ow.

As a threshold issue, we determne that Rule 12(f) arguably
applies here. First, the Federal Rules of Crimnal Procedure apply
in the federal courts of appeals. See FED. R CrRM P. 1 (noting
that “[t]hese rules govern the procedure in all crimnal
proceedings in the courts of the United States”); FED. R CRM P
54(a) (stating that “[t]hese rules apply to all crimnal
proceedings . . . inthe United States Court of Appeals”); cf. FED
R QGv. P. 1 (noting that “[t]hese rules govern the procedure in
the United States district courts in all suits of acivil nature”).
Second, Rule 12(b) lists five categories of defenses, objections,
and requests which “nust be raised prior totrial . . . .,” one of

whi ch includes “defenses and objections based on defects in the
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institution of the prosecution . . . .” An allegation of a speedy
trial violation is such a defense and objection. Thus, we
determne that an allegation of a speedy trial violation is a
def ense, objection, or request “which nust be nade prior totrial.”

Next, we note that Rule 12(f) and 8 3162(a)(2) conflict over
whet her courts can permt a defendant to nmake a Speedy Trial Act
objection if he failed to raise such an objection before trial (or
at | east before a plea of guilty or nolo contendere); Rule 12(f)
explicitly allows courts to grant relief from any waiver, but
§ 3162(a)(2) does not. Although we have found no case recogni zi ng
this conflict, it can be easily resolved under existing authority.
A statute that takes effect after the effective date of a federal
rule repeals the rule to the extent that it actually conflicts.
Jackson v. Stinnett, 102 F. 3d 132, 135 (5th Cr. 1996). Rule 12(f)
was added to the Federal Rules on April 22, 1974 and nade effective
on Decenber 1, 1975. Section 3162(a)(2) was enacted on January 3,
1975 and made effective “to all cases commenced by arrest or
sumons and all informations or indictnents filed, on or after July
1, 1980.” Thus, 8§ 3162(a)(2) trunps Rule 12(f).

Even so, the three defendants contend that, under caselaw in
this circuit and el sewhere, they did not waive any violation of
their speedy trial rights. The defendants rely, for exanple, on
several cases not involving the Speedy Trial Act in which the court
of appeals permtted defendants to appeal points that were raised
bel ow only by codefendants. See United States v. Cassity, 631 F. 2d
461 (6th Cr. 1980) (search and seizure); United States v. Love,
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472 F.2d 490 (5th G r. 1973) (search and seizure); United States v.
Lefkowtz, 284 F.2d 310 (2d G r. 1960) (erroneous instruction).
These courts have recogni zed that little reason may exi st to refuse
to permt codefendants to appeal such points because (1) at |east
one defendant properly raised the issue now on appeal and ensured
that the district court would consider it (at |least with regard to
the defendant who raised it), (2) identical challenges nounted by
simlarly situated codefendants woul d not have changed the di strict
court’s ruling, and (3) if one defendant succeeded in convincing
the district court to grant his notion, his codefendants woul d t hen
sinply have filed the sane notion. Westbrook, Bl edsoe, and Peopl es
also note that the Speedy Trial Act provides that, if one
codef endant seeks an adjournnent excludable under the act, the
request is inputed to all codefendants. Simlarly, they argue, if
one defendant noves for dism ssal of the indictnent for violation
of the act, all the defendants should inplicitly be regarded as
joining in the notion.

We have sonetines allowed a defendant to preserve a district
court error as |ong as one of his codefendants objected bel ow. See
United States v. Wite, 589 F.2d 1283, 1290 (5th Gr. 1979)
(hol di ng that objectionto instructions by codefendant’s counsel is
sufficient to preserve any error); Love, 472 F.2d at 496 (hol ding
that the failure of one codefendant’s counsel “to nove to suppress
the evidence or to object to its introduction should be excused
because such a notion or objection would have been a usel ess

formality” given fact that other codefendant’s counsel had nade
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nmotion to suppress); see also United States v. Pardo, 636 F.2d 535,
541 (D.C. Cr. 1980) (“We recognize that in certain situations, it
may be redundant and inefficient to require each defendant in a
joint trial to stand up individually and nake every objection to
preserve each error for appeal.”); Cassity, 631 F. 2d at 466 (“Under
t hese circunstances, we hol d the remai ni ng appel | ants di d not wai ve
their fourth anendnent objections by neglecting to perform the
useless and purely formal act of joining Cassity in noving to
suppress.”); United States v. Bagby, 451 F.2d 920, 927 (9th Cr.
1971) (ruling that objection to instructions by codefendant’s
counsel preserves any error); cf. United States v. Alvarez, 584
F.2d 694, 697 (5th Cr. 1978) (ruling that since “[t]he trial court
had already rul ed adversely to defendant’s contention . . . there
was no need for the defense to nake the assuredly futil e gesture of
repeating its objection”); Lefkowtz, 284 F.2d at 313 n.1 (ruling
that “[wje do not regard the failure of Dryja s counsel to except
as barring Dryja from seeking reversal for error in the charge;
Lefkowtz’s exception called the matter to the judge's attention

and further exception would have been fruitless”).? Only one

2 In United States v. Harris, 104 F.3d 1465 (5th Cir.
1997), petition for cert. filed (U S. My 21, 1997) (No. 96-9169),
the defendant argued on appeal that the district court’s jury

instructions were erroneous. In district court, a codefendant had
objected to the instructions but the defendant declined to
challenge them telling the district court “I don’t have any

objections to the charge.” W then held that the defendant had not
preserved the issue for appeal and thus only examned the
instruction for plain error.

| f the defendant states that he will not object to sonething
and then, on appeal, reverses course and rai ses such an objection,
this court should generally apply a plain error standard. Id. at

1472. There may be tines, however, as recognized by this court in
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appel l ate case, United States v. Cassity, appears even indirectly
to rely on the “for cause shown” exception of Rule 12(f) in
permtting a defendant to preserve an error that a codefendant
rai sed below, the rest sinply cite existing caselaw as authority.
However, we have found no case all ow ng a defendant to nmake such an
argunent in the speedy trial context))and rightly so. Section
3162(a)(2) not only preenpts Rule 12(f), but the plain | anguage of
8§ 3162(a)(2) provides that failure to nove for dismssal for a
speedy trial violation “shall constitute a waiver of the right to
di sm ssal under this section” (enphasis added). The Speedy Tri al
Act provides no exception to this waiver provision, and we nmay not
read one in. In sum Westbrook, Bledsoe, and Peopl es waived their
Speedy Trial Act clains by failing to join Geen’s notion to
di sm ss the indictnent.
B

The remai ning question is whether Geen’s May 1, 1995 trial

date was within seventy days of the date “the action occasioning

the retrial becones final,” which in this case is Septenber 16

1994, the date the district court declared a mstrial.?3 The

Love
and White where the failure to join a codefendant’s objection may
nevert hel ess preserve the issue for appeal.

3 When the district court declares a mstrial and one of
the parties files a certain kind of appeal, the court of appeals’
di sposition of the appeal, rather than the declaration of the
mstrial itself, is “the action occasioning the retrial.” United
States v. Kington, 875 F.2d 1091, 1108-09 (5th Cr. 1989)
(di scussing situations where disposition of appeal of declaration

of mstrial is “the action occasioning the retrial”). However ,
there was no appeal here))interlocutory or otherwi se))relating to
the district court’s declaration of mstrial. Therefore, “the
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starting point for conputing this seventy-day period is Septenber
17. See Governnment of Virgin Islands v. Duberry, 923 F. 2d 317, 320
n.8 (3d Gir. 1991) (excluding days on which triggering events occur
for purposes of calculating tinme under Speedy Trial Act); Kington,
875 F.2d at 1109 (not counting the day that action occasioning
retrial becanme final when conputing tinme under Speedy Trial Act);
cf. Ortega-Mena, 949 F.2d at 158 (stating, in case not involving
mstrial, that the first day of seventy-day period was the day
foll ow ng defendants’ indictnents). The period of delay “resulting
fromany pretrial notion, fromthe filing of the notion through the
concl usion of the hearing on, or other pronpt disposition of, such
nmotion” is not used in conputing the seventy-day limt. 18 U S. C
8§ 3161(h)(1)(F). The day that a pretrial notion is filed and the
day on which the notion is decided by the court are I|ikew se
excl uded. Kington, 875 F.2d at 1106. All defendants who are
joined for trial generally fall within the speedy trial conputation
of the Jlatest codefendant and the excludable delay of one
codef endant may be attributed to all defendants. United States v.
Bernea, 30 F.3d 1539, 1567 (5th G r. 1994), cert. denied, __ U S
_, 115 S, C. 1113, 130 L. Ed. 2d 1077 (1995). We exclude from
conputation any delay resulting froma continuance if the district

court granted the continuance on the basis of the “ends of

action occasioning retrial” nust be the declaration of mstrial
itself. See United States v. Menzer, 29 F.3d 1223, 1227 (7th Gr.)
(noting that, where no party appealed declaration of mstrial,
“there is no dispute that followng the mstrial . . ., the
governnent had seventy days in which to retry the defendant”),
cert. denied, 513 U S. 1002, 115 S. C. 515, 130 L. Ed. 2d 422
(1994).

-20-



justice,” and the court sets forth its reasons for so finding. 18
U.S.C. § 3161(h)(8)(A).

The governnent argues that all the tinme from Septenber 16 to
February 10, 1995 (the date the court reporter conpleted and fil ed
the transcripts) is excludabl e because the defendants’ caused this
del ay by asking for these transcripts on Septenber 16. However, as
di scussed above, there is no evidence in the record that the
def endants requested the transcripts until they filed a notion for
t hose docunents on Novenber 23. Wthin the Septenber 16-February
10 period, Peoples sought a continuance on Novenber 4, which the
district court granted on Novenber 8 as to all defendants. Wile
the time that had el apsed before Peoples’ notion (fromSeptenber 17
to Novenber 3) is not excludable, the five days from Novenber 4 to
Novenber 8 are excludabl e under 8§ 3161(h)(1)(F). In addition, the
defendants (including Geen) filed a joint notion on Novenber 23
requesting transcripts, which the district court granted in part on
Novenber 30. These eight days are also excludable under
8§ 3161(h)(1)(F). However, the period from Novenber 9 to Novenber
22 is nonexcl udabl e.

In his notion for a continuance, Peoples’ counsel stated that
he needed nore tine for trial preparation and also noted that he
“anticipates that all defense counsel of record will file a joint
motion for the transcript of the preceding trial of this cause
which would in all Iikelihood necessitate a further delay in the
present trial setting.” The district court accepted this argunent,

and determ ned that a conti nuance woul d be necessary to ensure that
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Peopl es’ counsel had sufficient time to prepare for trial. Inits
order, after making the required ends-of-justice finding under 18
US C § 3161(h)(8)(A), the district court excluded the tine
bet ween Novenber 28 (which was then the scheduled trial date) and
the new trial date, which the court stated would be “the first
available trial date after conpletion of the transcript.” The
transcript was conpleted and filed February 10. On February 13,
the district court sua sponte set the trial for May 1, and the
trial began on that date.

The district court’s Novenber 8 continuance was an open-ended
one in the sense that it |acked a specific ending date. Wile the
circuits have split over whether a district court may grant an

open-ended continuance under 8§ 3161(h)(8)(A),* this circuit has

4 Conpare United States v. Ganbino, 59 F.3d 353, 358 (2d
Cr. 1995) (stating that “[t]he length of an exclusion for
conplexity nust be . . . limted in tine”), cert. denied, __ U S
__, 116 S. &t. 1671, 134 L. Ed. 2d 776 (1996), and United States v.
Jordan, 915 F.2d 563, 565 (9th G r. 1990) (holding that Speedy
Trial Act “requires that an ‘ends of justice continuance be
specifically limted in tine”) with United States v. Twtty, 107
F.3d 1482, 1489 (1ith Gr. 1997) (ruling that “[a]n open-ended
conti nuance may be granted to serve the ends of justice”); United
States v. Spring, 80 F.3d 1450, 1458 (10th Cr.) (ruling that in
“rare cases” it wll not be possible to set a specific ending date
for a continuance and “an open-ended conti nuance for a reasonable
period is permssible”), cert. denied, __ US _ , 117 S. C. 385,
136 L. Ed. 2d 302 (1996); United States v. Jones, 56 F.3d 581, 586
(5th CGr. 1995) (holding that district courts may grant open-ended
conti nuances except that continuances for any substantial | ength of
time are extraordinary and nust be adequately justified by the
circunstances); United States v. Lattany, 982 F.2d 866, 868 (3d
Cr. 1992) (hol ding that “open-ended conti nuances to serve the ends
of justice are not prohibited if they are reasonable in length”),
cert. denied, 510 U.S. 829, 114 S. C. 97, 126 L. Ed. 2d 64 (1993);
and United States v. Rush, 738 F.2d 497, 508 (1st Cir. 1984)
(noting that “it is inevitable that in sone cases, |ike the present
one, a court is forced to order an (h)(8) continuance w thout
know ng exactly how | ong the reasons supporting the continuance
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held that a district court nmay sonetines grant such conti nuances.
Jones, 56 F.3d at 585-86. In Jones, we noted that situations may
exist “in which it is inpossible, or at least quite difficult, for
the parties or the court to gauge the length of an otherw se
justified continuance.” |d. at 586. “In such circunstances, the
district court may decide to continue the trial indefinitely, at
| east until the defendant or the governnent is able to propose a
nmore specific trial date or until there exists enough additional
information for the district court to set one.” Id. However, if
the continuance is “for any substantial length of tinme [it nust be]
extraordinary and . . . adequately justified by the circunstances
of the particular case.” Id.

In this case, the district court had been expecting the
defendants to request transcripts fromthe first trial from the
dateit grantedamstrial on Septenber 16. Moreover, the district
court had formal notice that the defendants would ask for the
transcripts as early as Novenber 4, the date on which Peoples filed
hi s request for a continuance. G ven the uncertainty over when the
transcripts would finally be ready (and, nore generally, over
Peoples’ need for additional tinme to prepare for trial), the
district court |acked sufficient information on Novenber 8 to set
a specific trial date. Thus, it was perfectly reasonable for the

district court to grant an open-ended continuance that extended

wll remain valid”), cert. denied, 470 U S. 1004, 105 S. C. 1355,
84 L. Ed. 2d 378 (1985).
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until the first available trial date after the transcripts were
r eady.

In addition, the continuance only |asted about five nonths,
and the trial itself occurred just two-and-a-half nonths after the
court reporter conpleted and filed the transcripts the defendants
had requested. Such a relatively short period of time is not
unreasonable. See, e.g., Twitty, 107 F.3d at 1489 (holding that
five-nonth open-ended conti nuance based on ends of justice did not
vi ol ate Speedy Trial Act); Lattany, 982 F.2d at 874-76 (ruling that
one-year delay resulting from district court’s grant and then
extension of open-ended ends-of-justice continuance was not
unreasonabl e where defendant changed counsel several tines and
various counsel requested continuances to permt themto prepare
for trial); United States v. Davenport, 935 F.2d 1223, 1236 (1llth
Cr. 1991) (determning that seven-nonth  ends-of-justice
conti nuance giving two defendants additional tine to prepare for
trial was reasonable delay that could be attributed to co-
defendant); cf. Jones, 56 F.3d at 584-85 (noting that where
district court “nenorialized” its previous “silent grant” of
defendant’s notion for a continuance nore than a year after he
filed the notion, defendant’s notion only requested a two-nonth
continuance, and continuance reflected the district «court’s
“oversight rather than deliberation,” defendant’s speedy trial
rights were violated).

W also enphasize that Geen requested, accepted, and

benefitted fromthe five-nonth del ay occasi oned by the conti nuance.
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Peopl es’ nmotion for the continuance specifically asked that “the
trial proceedi ngs be continued and be reset for the first avail able
date following preparation of the transcript[s].” The district
court then gave Peoples exactly the relief he sought; the court
conti nued proceedings until further notice and “reset [the trial]
for the first available trial date after conpletion of the
transcript.” Peoples’ notion is inputed to Geen for purposes of
conputation of tinme under the Speedy Trial Act, so Geen
effectively joined the notion. WMreover, Geen did not object to
the continuance at the tinme the district court granted it, and he
did not even allege a violation of his speedy trial rights until
the day of trial. See Twitty, 107 F.3d at 1489 (suggesting that
defendant’s failure to object to open-ended continuance cuts
agai nst defendant’s argunent that the delay occasioned by
conti nuance was not excludable under the Speedy Trial Act). The
district court also nmade the findings and statenent of reasons
required by 8 3161(h)(8);°® it sinply declined to set a specific
ending date for the continuance because it was unclear when the
transcripts would be available. Under these circunstances, G een
may not seek “to turn the benefit he accepted into an error that

woul d undo his conviction . . . .”" United States v. Eakes, 783

5 At oral argunent, Geen contended that the district court
did not make a finding under 8 3161(h)(8)(A) why the seventy-nine
days between the conpletion of the transcripts and the trial date
shoul d be excl uded under the Speedy Trial Act. The court, though,
specifically found that the ends of justice would be served by
“all owi ng the Defendant additional tinme to prepare this case” and
that “the Defendant [should not be denied] reasonable tine
necessary for effective preparation.” This finding applies to al
the tinme covered by the continuance.
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F.2d 499, 503 (5th Cir.), cert. denied, 477 U.S. 906, 106 S. Ct.
3277, 91 L. Ed. 2d 567 (1986). “The Speedy Trial Act entitles
crimnal defendants to adequate tine for preparing a defense, but
that right nay not be used as a two-edged sword in this fashion.”
ld.; see also Kington, 875 F.2d at 1108 (endorsing “the sensible
maxi mt hat defendants ought not to be able to claimrelief on the
basi s of del ays which they thensel ves deli berately caused”); United
States v. Mentz, 840 F.2d 315, 331 (6th Cr. 1988) (concl udi ng that
del ay caused by defendant’s plea vacillation stopped speedy trial
cl ock because ot herw se defendant “woul d have successfully worked
both sides of the street lulling the court and prosecution into a
fal se sense of security only to turn around | ater and use the .
| eisurely pace of the case as grounds for dismssal”); United
States v. Pringle, 751 F.2d 419, 434 (1st G r. 1984) (hol ding that
del ay created by defendant in m stakenly agreeing to a “wai ver” of
his speedy trial rights is excludable); cf. United States .
WIllis, 958 F.2d 60, 64 (5th Gr. 1992) (holding that defendant did
not mslead or sandbag the district court and thus cause del ay
because the district court erroneously i nduced defendant to “wai ve”
his speedy trial rights without identifying an applicabl e exception
for this under the Speedy Trial Act or performng an ends-of-
justice anal ysis under 8§ 3161(h)(8)). Therefore, we determ ne that
the period fromNovenber 28 to May 1 i s excl udabl e under the Speedy
Trial Act.

In sum we determne that the periods from Novenber 4 to

Novenber 8, 1994 and Novenber 23, 1994 to My 1, 1995 are
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excl udabl e under the Speedy Trial Act. Conversely, the periods
from Septenber 17 to Novenber 3, 1994 and Novenber 9 to Novenber 22
are nonexcludable. As only sixty-tw nonexcl udabl e days el apsed
between the date the district court declared a mstrial and the
date of the second trial, Geen’s prosecution did not violate the
Speedy Trial Act. Accordingly, we reject all of the defendants’
speedy trial clains.
11

Next, the defendants raise various argunents chall enging the
sufficiency of the evidence supporting their convictions or
sentences. Qur review for sufficiency of the evidence follow ng a
conviction is narrow. United States v. Lopez, 74 F.3d 575, 577
(5th Gr.), cert. denied, = US _ , 116 S. C. 1867, 134 L. Ed.
2d 964 (1996). We will affirmif a rational trier of fact could
have found that the evidence established the essential elenents of
the of fense beyond a reasonable doubt. Jackson v. Virginia, 443
usS 307, 319, 99 S. C. 2781, 2789, 62 L. Ed. 2d 126 (1979). W
must consider the evidence, all reasonable inferences drawn
therefrom and all credibility determnations in the |ight npst
favorable to the prosecution. dasser v. United States, 315 U S
60, 80, 62 S. C. 457, 469, 86 L. Ed. 680 (1942). The evidence
need not exclude every reasonabl e hypothesis of innocence or be
whol Iy i nconsi stent with every concl usi on except that of guilt, and
the jury is free to choose anong reasonabl e constructions of the
evi dence. United States v. Salazar, 66 F.3d 723, 728 (5th Gr.

1995) . If the evidence, though, gives equal or nearly equal
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circunstantial support to a theory of gquilt and a theory of
i nnocence, we wll reverse the conviction, as wunder these
circunstances a reasonable jury nust necessarily entertain a
reasonabl e doubt. United States v. Sanchez, 961 F.2d 1169, 1173
(5th Gr.), cert. denied, 506 U.S. 918, 113 S. C. 330, 121 L. Ed.
2d 248 (1992).
A

Bl edsoe, Peoples, and G een (though not Wstbrook) contend
that insufficient evidence supports their conspiracy convictions.
To convict a defendant of conspiracy under 21 U S . C. 8§ 846, the
gover nnment nust prove beyond a reasonabl e doubt: (1) the existence
of an agreenent to violate the drug laws and that each co-
conspirator (2) knewof, (3) intended to join, and (4) voluntarily
participated in the conspiracy. United States v. Abadie, 879 F. 2d
1260, 1265 (5th Gr.), cert. denied, 493 U S. 1005, 110 S. C. 569,
107 L. Ed. 2d 563 (1989). To be a conspiracy, an express, explicit
agreenent is not required; a tacit agreenent is enough. United
States v. Greenwood, 974 F.2d 1449, 1457 (5th CGr. 1992), cert.
denied, 508 U. S. 915, 113 S. C. 2354, 124 L. Ed. 2d 262 (1993).
A person may be guilty as a co-conspirator even if he plays only a
mnor role, United States v. Prieto-Tejas, 779 F.2d 1098, 1103 (5th
Cir. 1986), and he need not know all the details of the unlawful
enterprise or know the exact nunber or identity of all the co-
conspirators, so long as he know ngly participates in sone fashion
in the larger objectives of the conspiracy. United States v.

Fer nandez- Roque, 703 F.2d 808, 814-15 (5th G r. 1983). Because
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secrecy is the normin an illicit conspiracy, the elenents of the
of fense may be established solely by circunstantial evidence.
United States v. Espinoza-Seanez, 862 F.2d 526, 537 (5th Grr.
1988). Although nere presence at the scene of the crine or close
association with a co-conspirator will not support an inference of
participation in a conspiracy, a common purpose and plan may be
inferred froma “devel opnent and a col |l ocation of circunstances.”
United States v. Malatesta, 590 F.2d 1379, 1381 (5th Cr.) (en
banc) (quoting dasser, 315 U S. at 80, 62 S. C. at 469), cert.
denied, 440 U S. 962, 99 S. . 1508, 59 L. Ed. 2d 777 (1979).
Once t he governnment has produced evi dence of an il legal conspiracy,
it need only introduce “slight evidence” to connect an individual
def endant to the common schene. United States v. Krenning, 93 F. 3d
1257, 1265 (5th Gr. 1996) (internal quotation marks omtted). As
long as it is not factually insubstantial or incredible, the
uncorroborated testinony of a co-conspirator, even one who has
chosen to cooperate with the governnent in exchange for non-
prosecution or leniency, nmay be constitutionally sufficient
evidence to convict. United States v. Lindell, 881 F.2d 1313, 1322
(5th Gr. 1989), cert. denied, 493 U. S. 1087, 110 S. C. 1152, 107
L. Ed. 2d 1056 (1990).

The defendants offer sonmewhat different argunents regarding
the sufficiency of the evidence regarding conspiracy. Bl edsoe
makes two points. First, Bledsoe clains that reasonable doubt
exi sts on whether he was part of a conspiracy because the police

did not find himin possession of any drugs other than marijuana.

-29-



However, there was vol um nous testinony by many of Bl edsoe’s co-
conspirators that Bl edsoe was part of the defendants’ crack-selling
conspi racy. Second, Bledsoe attacks the credibility of the
W t nesses against him arguing generally that the w tnesses were
liars and that they had the incentive to testify against himto
avoid being charged thenselves. However, Bledsoe had anple
opportunity at trial to inpeach the wtnesses against him by
attacking their credibility. Myreover, he did not offer a single
witness in his defense. Qobviously, the jury considered the
W t nesses testifying against Bledsoe nore credible than Bl edsoe
hi msel f. Considering the proof presented and construing the jury’'s
credibility determnations in the light nost favorable to the
governnent, we do not disagree. A rational jury could certainly
have found that the evidence presented agai nst Bl edsoe established
the el enents for conspiracy.

Peopl es takes a slightly different tack. He asserts that even
if he sold drugs on the sanme prem ses as the ot her defendants, he
operated independently of them Peopl es al so notes that he was
never apprehended in actual possession of crack. However, police
seized thirty-seven rocks of crack from Geen in a notel room
rented by Peoples and in which Peoples was present. Mtel staff
had al so observed what seened to be drug traffic comng in and out
of the room In June 1993, Peoples was present in front of a crack
house in which police found Westbrook present as well as crack
The police also observed Westbrook, Bledsoe, Geen, and Peopl es

associating at the crack houses or at other |ocations where the
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crack was stored. In addition, Reeders and Wight testified that
they sold crack for Peoples with the perm ssion of Wstbrook and
Bl edsoe.

G ven this proof, Peoples cannot show that a rational jury
could have found that he did not play a role in the conspiracy.
The governnent has produced nuch nore than the “slight evidence” it
needs to connect Peoples to the alleged schene; the evidence
strongly suggests that Peoples’ participated in the conspiracy in
sone capacity.

Green attacks the credibility of the governnent’s w tnesses,
arguing that their testinony was so incredible that no rationa
jury could have convicted himof conspiracy. Specifically, Geen
asserts that the co-conspirators who testified against him were
crack addicts, had crimnal records, were liars, testified
i nconsi stently, and/or cooperated with the governnent to avoid
prosecution thenselves. At trial, Geen presented a wtness who
testified that Reed would do anything to avoid a life sentence.
Green’s nother also testified, suggesting that G een had held a
nunber of jobs and did not seemto have nuch noney.

Numerous W tnesses, though, including police officers,
testified in detail as to Geen’s involvenent in the conspiracy.
In addition, there was evidence that police actually seized a | arge
anount of crack from Green. Exam ning the evidence offered by the
governnent and Geen, we believe there is sufficient credible

evi dence to support the jury's verdict.
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Therefore, we determne that sufficient evidence exists to

uphol d Bl edsoe, Peoples, and Green’s convictions for conspiracy.
B

Westbrook and Bledsoe challenge the district court
determ nation that sufficient evidence supported their convictions
for noney l|laundering in connection with the purchase of two used
Mer cedes Benzes. First, Westbrook contends that no evi dence exists
indicating that his purchase of his Mercedes was made with drug
noney. Second, Westbrook argues that there is insufficient
evi dence that he intended to conceal or disguise the nature of the
unl awf ul proceeds. Third, Westbrook and Bl edsoe aver that thereis
no evidence that their all eged noney | aunderi ng had any connecti on
to interstate commerce.

The applicabl e noney-1| aunderi ng statute provides:

Whoever, knowing that the property involved in a

financial transaction represents the proceeds of sone

form of wunlawful activity, conducts or attenpts to

conduct such a financial transaction which in fact

i nvol ves the proceeds of specified unlawful activity
knowi ng that the transaction is designed in whole

or in part . . . to conceal or disguise the nature, the
| ocation, the source, the ownership, or the control of
the proceeds of specified unlawful activity . . . shall

be sentenced to a fine of not nore than $500, 000 or tw ce

the value of the property involved in the transaction,

whi chever is greater, or inprisonnent for not nore than

twenty years, or both.
18 U.S.C. § 1956(a)(1).

Evidence that a defendant’s cash outflow in a financial
transaction exceeds his legitimate incone is sufficient to show
that the transaction “invol ves the proceeds of specified unl awf ul

activity,” even if the defendant clains i ncone fromother sources.
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United States v. Wbster, 960 F.2d 1301, 1308 (5th Cr.), cert.
denied, 506 U S. 927, 113 S. . 355, 121 L. Ed. 2d 269 (1992).
Here, Westbrook and Bl edsoe spent $20,000 cash for two Mercedes.
However, there was no evidence that Westbrook had any legitimte
i ncone; indeed, he did not file any incone tax returns during the
appl i cabl e period. Moreover, anple evidence exists that Wst brook
was involved in extensive drug dealing. Thus, a reasonable jury
could infer that Westbrook bought his Mercedes using drug noney.
To convict Wstbrook of noney |aundering, the governnent
needed to show that he concealed or disguised the nature, the
| ocation, the source, the ownership, or the control of the drug
money used to buy the Mercedes. There is evidence of such
conceal nent. First, even though Westbrook ultimtely possessed the
Mer cedes and drove around in it, Reeders negotiated for the car and
paid for it. Second, Trejo signed the papers for the car. Third,
Reeders stated that Westbrook and Bl edsoe had the cars regi stered
in the nanes of Trejo and Brown because those individuals had jobs
and could explain the source of the noney used to buy the cars.
Fourth, Trejo requested that Wstbrook take Trejo’s nane off the
title of the Mercedes, but Westbrook refused. Fifth, Westbrook
used Trejo’s nanme when he brought the Mercedes to a shop for
repairs. Al of these actions could convince a reasonable jury
t hat West brook, in purchasing the Mercedes, conceal ed the nature,
| ocation, source, ownership, or control of the drug noney used to

buy it.
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Finally, to show that Wstbrook and Bledsoe’'s Mercedes
purchases violated 18 U S.C. 8§ 1956, the governnent nust provide
proof of sone effect on interstate conmmerce. See 18 U. S . C
8§ 1956(c)(4) (noting that “the term‘financial transaction neans

a transaction which in any way or degree affects interstate
or foreign commerce . . . involving the transfer of title to any

vehicle”). The use of the words “in any way or degree”
suggests that the link to interstate or foreign comrerce need only
be slight. Indeed, before United States v. Lopez, 514 U. S. 549,
115 S. . 1624, 131 L. Ed. 2d 626 (1995), courts held that this
| anguage only required evidence that the individual transaction at
issue had a de mnims effect on interstate commerce. See, e.g.,
United States v. Peay, 972 F.2d 71, 74 (4th Gr. 1992), cert.
denied, 506 U S. 1071, 113 S. C. 1027, 122 L. Ed. 2d 172 (1993).
Mor eover, after Lopez, courts have recognized that this de mnims
standard continues in effect. United States v. Leslie, 103 F.3d
1093, 1100 (2d Gir.), cert. denied, __ US. _, 117 S. C. 1713,
L. Bd. 2d __ (1997); United States v. Grey, 56 F.3d 1219, 1224-25
(10th Cr. 1995). This is because 8 1956 regulates activities
that, in the aggregate, have a substantial effect on interstate
commerce. See Lopez, 514 U S at _, 115 S Q. at 1629 (stating
that “where a general regulatory statute bears a substantial
relation to commerce, the de mnims character of individual
i nstances arising under that statute is of no consequence”); cf.
Perez v. United States, 402 U. S. 146, 154, 91 S. . 1357, 1361, 28
L. BEd. 2d 686 (1971) (holding that Commerce C ause authorizes
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Congress to punish any particular crimnal action, even wthout
proof of a relation to interstate commerce, when the activity is
part of a “class of activities” determ ned by Congress to affect
interstate comrerce); United States v. Staples, 85 F.3d 461, 463
(9th Cir.) (rejecting Lopez challenge to 21 U S . C. 8§ 860, which
deals with drug trafficking in a school zone), cert. denied,
US _, 117 S. C. 318, 136 L. Ed. 2d 233 (1996). In sum the
governnent can neet its burden on the interstate commerce el enent
of 8 1956 nerely by showing that the Mercedes purchases had a
m nimal effect on interstate commerce.

In United States v. Gallo, 927 F.2d 815, 822 (5th Cr. 1991),
t he defendant was arrested while transporting about $300,000 in
cash on an interstate highway. Evidence existed that this sumwas
t he proceeds of a cocai ne sale and that the defendant knewit. The
def endant chal | enged his conviction under 8 1956 on the grounds
that his transportation of the noney did not affect interstate
commerce. W rejected his argunent, holding that, since Congress
has generally made clear in 21 U S. C 8 801 that drug trafficking
affects interstate comerce, transportati on of drug proceeds (even
if purely intrastate) affects interstate commerce. W explicitly
reserved judgnent, though, on a case in which the connection
bet ween noney and drugs was not so clear.

In light of Gallo, we think that the governnent has shown t hat
West brook and Bl edsoe’s purchases of the two Mercedes had a de
mnims effect on interstate comrerce. First, Congress has

determined in 8 801 and el sewhere that narcotics trafficking, as a

- 35-



class of activities, affects interstate comrerce. Second, the
governnment presented much evidence that Wstbrook and Bl edsoe
conspired to sell crack, that they bought the two Mercedes with
proceeds fromtheir crack sales, and that all cocaine distributed
inthe United States is manufactured outside the country. Third,
the Mercedes purchases facilitated Westbrook and Bl edsoe’s crack-
selling conspiracy. The evidence indicates that this conspiracy
generated |arge anopunts of surplus cash. Narcotics traffickers
generally try to launder drug proceeds to nake it nore difficult
for law enforcenent to trace the illegal activity, prosecute them
forfeit their assets, and assess back taxes. H R Rep. No. 746,
99th Cong., 2d Sess. 16 (1986). Here, Westbrook and Bl edsoe’s
purchases of the two Mercedes through Trejo and Brown “cl eaned” a
| arge anount of drug proceeds, nmaking it easier for the two
defendants to continue the conspiracy. In addition, there is
proof that Westbrook and Bl edsoe used the two Mercedes as part of
their conspiracy. For instance, the police testified that they
routinely saw Westbrook and Bl edsoe drive the two Mercedes, and
Wal ker testified that he observed Westbrook and Bl edsoe drive the
cars to a crack house. Thus, we find that sufficient evidence
exi sts that Westbrook and Bl edsoe’s purchases of the two Mercedes
affected interstate commerce “in any way or degree.”

Accordingly, we determne that there is enough proof in the
record to support Westbrook and Bl edsoe’s convictions for noney

| aunderi ng.
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West br ook argues that the district court’s two-point increase
in his offense level on count 1 for possession of a dangerous
weapon |acked sufficient evidentiary support. This increase
hel ped ensure that Westbrook received a guideline range of life
i nprisonment on count 1 under the U S. Sentencing Guidelines. The
district court’s inposition of the two-level enhancenent is a
factual determ nation that we review for clear error. Unit ed
States v. Rodriguez, 62 F.3d 723, 724 (5th Cr. 1995).

Section 2D1. 1(b) (1) of the U S. Sentenci ng Cui del i nes provi des
that “[1]f a dangerous weapon (including a firearn) was possessed,
increase [the offense level] by 2 levels.” The rel evant
application note states that “[t]he enhancenent for weapon
possession reflects the increased danger of violence when drug
traffickers possess weapons. The adjustnent should be applied if
t he weapon was present, unless it 1is clearly inprobable that the
weapon was connected with the offense.” 1d. comment. (n.3).

There was nuch evidence in the district court suggesting that
West br ook possessed firearns in connection wth his drug
trafficking. First, Wight stated that he saw Wstbrook and
Bl edsoe carrying “Uzis.” Second, an anonynous caller reported to
the Tenple police on February 16, 1993 that she saw West brook,
Bl edsoe, and others carrying guns in the 900 bl ock of South 18th
Street, a location near a crack house operated by the defendants.
Third, there was testinony about two 9 nmhandguns at a crack house
and about Bl edsoe carrying a TEG9 9 mmpi stol, though this was not

directly connected to Westbrook. Fourth, and nost significantly,
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the police found three weapons in the residence occupied by
West brook and his nother: a .32 caliber pistol under a cushion of
the couch in the living room and a TEG9 9 mm pistol and a .45
cali ber pistol in the closet of one of the bedroons. It is unclear
who owned the guns or whether Westbrook occupied the bedroom in
question. Westbrook clains that, “at one tine or another,” various
ot her people lived in the house. He al so notes that Reeders, a
mai n governnment witness, testified that he had never seen Wst br ook
wth a gun. 1In addition, the police found no drugs in the house.
However, it is undi sputed that Westbrook lived in the house; police
found docunents belonging to Westbrook in the house; and police
uncovered a drug | edger and drug paraphernalia in the house as well
as crack hidden in a nei ghbor’s garage (which one witness connected
to West brook).

On bal ance, sufficient evidence exists to indicate that
West br ook possessed a firearm in connection wth his drug
trafficking. Wile it is possible that Westbrook did not possess
the weapons for use in his crack business, any other explanation
for the guns found in his honme is highly inprobable (for exanple,
that his nother or soneone who had fornerly stayed in the house
secreted all the weapons). |In the drug business, guns are tools of
the trade, United States v. Martinez, 808 F.2d 1050, 1057 (5th
Cr.), cert. denied, 481 U S. 1032, 107 S. . 1962, 95 L. Ed. 2d
533 (1987), and there was anpl e evidence that Wstbrook possessed

danger ous weapons in connection with the sale of crack. Therefore,

- 38-



the district court did not clearly err in adding two points to
West brook’ s of fense | evel .
|V
For the foregoing reasons, we AFFIRM the district court’s

judgnents of conviction as well as its sentences.
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