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Appeals from the United States District Court for the Wstern
District of Texas.

Bef ore GARWOOD, DAVI S and STEWART, Circuit Judges.

GARWOOD, Circuit Judge:

I n this cl ass action by Texas prisoners,
def endant s- appel | ants, the chairnmen and nenbers of the Texas Board
of Pardons and Parol es and of the Texas Board of Crim nal Justice,
intheir official capacities, appeal the judgnent bel ow declaring
certain aspects of the Texas parol e schene viol ative of prisoners
federal constitutional rights of equal protection and access to the
courts. Also appealed is the subsequent award of attorneys' fees
toplaintiffs' counsel. W reverse the nmagistrate judge's findings
of constitutional violations, vacate the award of attorneys' fees,
and remand this case with instructions.

Facts and Proceedi ngs Bel ow
Dani el Johnson, an innmate of the Texas Departnent of Crim nal
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Justice—+nstitutional Division (TDCJ-ID), filedthis |awsuit pro se
and in forma pauperis on February 26, 1985. His initial conplaint,
thrice anended, was dismssed by the district court upon the
recommendation of a magistrate judge for failure to state a claim
and to exhaust state renmedies. This Court reversed and remanded,
observing that Johnson's allegations raised "suggestions of
i nvi di ous, group-based discrimnation and infringenent of
fundanental rights." Johnsonv. Pfeiffer, 821 F.2d 1120, 1122-1123
(5th Gr.1987) (Johnson I). After discussing the shortcom ngs of
his conplaint, we ordered that on remand Johnson be allowed an

opportunity to anend to clarify the factual and | egal basis of his

cl ai ns. ld. at 1123-1124. W expressly reserved opinion as to
whet her he could even state a claim nuch | ess prove one. 1d. at
1123.

On remand, the district court appointed counsel to assist
Johnson in preparing his Fourth Amended Conplaint, which was fil ed
on Septenber 7, 1988. This conplaint asserted several purported
causes of action under 42 U. S.C. § 1983, alleging, inter alia, that
t he defendants' consideration of "protest letters"” and prisoners
"wit-witing" activities in the parole process infringes a panoply

of federal constitutional provisions.! Al parties consented to

Johnson's conplaint also included clains that a Texas
sentencing statute is applied in an ex post facto manner, that
defendants failed to set a tentative parole nonth and propose a
programof neasurabl e institutional progress for Texas i nmates, and
that defendants discrimnate against non-resident inmates by
considering the prior award of furloughs as a factor favoring
parol e even though non-resident inmates are as a practical mtter
unable to receive such furloughs. The first two of these clains
were di sm ssed at the summary judgnent stage and the furl ough claim
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final adjudication by a magi strate judge, pursuant to 28 U S.C. §
636(cC) .

On February 11, 1992, the magi strate judge, after finding that
Johnson adequately represented a cl ass conprised of all present and
future i nmates of the TDCJ-I1D, certifiedthis litigation as a cl ass
action limted to prospective relief only. A bench trial was held
on June 9-12 and June 23-26, 1992, and July 16, 1992. On Novenber
1, 1995, the magistrate judge i ssued a nmenorandum opi ni on granti ng
Johnson and the prisoner class prospective relief on the protest
letter and wit-witing clains. On Decenber 1, 1995, the
magi strate judge issued an anended nenorandum opinion clarifying
aspects of his prior opinion but ordering essentially the sane
systemw de relief.? Johnson v. Texas Dept. of Crimnal Justice,
910 F. Supp. 1208 (WD. Tex.1995) (Johnson I1). On April 30, 1996
the magi strate judge issued anot her nenorandum opi nion and order
awarding the plaintiffs attorneys' fees in the anount of
$959, 361. 77, expenses and costs in the amount of $35,261.86, and
post -judgnent interest. Defendants tinely appeal judgnent on the

nerits and the award of attorneys' fees.?

after trial; these dispositions have not been appeal ed and are now
final. The portion of the judgnent below finding that the Texas
Board of Pardons and Paroles and the Texas Board of Crim nal
Justice as corporate entities enjoy El eventh Arendnent i munity has
not been appealed and is also final.

2The magi strate judge agreed to stay aspects of his ordered
relief pending appeal. This Court, after hearing oral argunent,
entered an order staying inplenentation of the remainder of the
ordered relief pending our disposition of the appeal.

5The Anerican Civil Liberties Union of Texas, National Rifle
Associ ation, Texas Crimnal Defense Lawers Association, Texas
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Di scussi on

| . The Texas Parole System--an Overview

The legislative paraneters of the Texas parole system are
established in |large neasure by Texas Code of Crimnal Procedure
article 42.18. Under this statute, the Board of Pardons and
Parol es (Board) is the exclusive authority for determ ni ng whet her
qualified prisoners receive parole.* Tex.Code Crim Pro. art.
42.18 88 1, 2(1), 8(a) and (g); Creel v. Keene, 928 F.2d 707 (5th
Cr.1991), cert. denied, 501 U S. 1210, 111 S.C. 2809, 115 L. Ed. 2d
982 (1991). See also Tex. Const. art. IV, 8 11. Although the
statute does not fetter the Board's discretion to deny parole, it
does limt the situations in which parole is authorized to those
where the prisoner has secured outside placenent and is "able and
willing to fulfill the obligations of a lawabiding citizen."
Tex.Code Crim Pro. art. 42.18 8§ 8(f)(5). Furthernore, a parole
panel is enpowered to grant parole "only for the best interest of
society, not as an award of clenency," and nust determne prior to
paroling a prisoner that his release "will not increase the

likelihood of harmto the public.” 1d. at 8 8(f)(5) and (a).

Council on Famly Violence and Wnen's Advocacy Project, and a
coalition of victins' rights groups have submtted briefs to this
court as amci curi ae.

“Under Texas Revised Civil Statutes Annotated article
4413(401) as of January 1, 1990, the powers, duties, obligations,
property, and records of the Texas Board of Pardon and Parol es were
transferred to the Texas Board of Crimnal Justice. Johnson II,
910 F. Supp. at 1210 n. 2. As the magi strate judge noted, however,
this statute was repealed in 1991 and repl aced by Texas Gover nnent
Code 8 491. 001, which designates the Board of Pardons and Parol es
as a separate entity exercising the powers granted by Code of
Crimnal Procedure article 42.18. 1d.
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The statute also states that the Board "shall develop and
i npl ement parole guidelines" based on "the seriousness of the
of fense and the |ikelihood of favorable parole outcone.” Id. at §
8(f)(5). "I'f a nmenber of the board deviates from the parole

guidelines in casting a vote on a parol e deci sion, the nenber shal

produce a brief witten statenent,"” to be placed in the prisoner's

file, "describing the circunstances regarding the departure from
the guidelines." |d. The Texas schene does not, however, require
that a parole panel state its reasons for denying parole, nor does
it create any constitutionally protected interest in a tentative
release date prior to the termnation of the sentence inposed.
G lbertson v. Texas Bd. of Pardons & Paroles, 993 F.2d 74 (5th
Cir.1993).

The Board generally executes its statutory mandate in
t hr ee- menber panels. The particularities of the parole review
process are recited in the nmagistrate judge' s opinion:

"Most inmates are reviewed for parole consideration by a
panel of three [nenbers of the Board]. The first panel nenber
often (but not always) interviews the inmate at the
institution and wites a sumary of the interview for
inclusioninthe inmte's parole file. The first panel nenber
then "votes the case' by indicating on the docket sheet in the
file whether he or she favors rel ease on parole. The second
panel nmenber then receives the file and votes the case w t hout
an interview If the first tw panel nenbers disagree, the
file then goes to the third nenber for the dispositive vote.
If the first two panel nenbers agree, the case does not go to
the third nmenber.

| f the panel votes against rel ease on parole the inmate
receives a formnotice fromthe Board |isting reasons for the
unfavorabl e decision. |f the panel votes in favor of rel ease,
the inmate is notified of that fact and is told that the
decision is tentative and nay be resci nded, dependi ng upon the
Board's further investigation. The inmate receives a notice
known as an "F.1."'" (further investigation).
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At a point in tinme roughly contenporaneous with the
panel's consideration of an inmate's case, the Board sends out
notification to the persons entitled to receive notice under
the statute." Johnson Il, 910 F. Supp. at 1216.

Texas Code of Crimnal Procedure article 42.18 § 8(f)(2)
mandat es that the parol e division of the TDCJ-ID notify the victim
his or her |egal guardian, or a close relative (if the victimis
deceased) when the prisoner incarcerated for the victimzing
offense is being considered for parole. This provision
specifically allows the person notified to submt to the panel a
witten statenment. In addition, the person notifiedis entitledto
appear before the panel, either in person or through a
representative, and voice his or her views about the offense, the
prisoner, and the crime's effect on the victim?® Subsecti on
8(f)(2) al so declares, however, that "[t]his subsection may not be
construed to limt the nunber of persons who may provide witten
statenents for or against the rel ease of the prisoner on parole."
Finally, subsection 8(f)(2) requires that in making individual
parol e determ nations a parol e panel "consider" the "victiminpact
statenent,"” a docunent which is devel oped during the prisoner's
prosecution and details the effects of the crinme on the victim
See Tex.Code Crim Proc. art. 56.03.

Cenerally, the parole panel's reviewis guided in |arge part

by the contents of the prisoner's parole file. Subsection 8(e) of

The nagistrate judge noted the tension between the
requi renment for an oral statenent before the panel and the typical
panel's practice of reviewing the prisoner's file and individual
menber voting at separate junctures rather than at a single panel
sitting.



article 42.18 directs that the prisoner's parole file include the
"victiminpact statenent” and "any witten coments or information
provided by local trial officials or victins of the offense.”
Thus, relevant correspondence, pro or con, from any and all
interested parties may be received and considered by a parole
panel ; correspondence from"local trial officials" and "victins"
must be included in the prisoner's parole file, while the "victim
i npact statenent” nust be considered in nmaking the ultinmate parole
determ nation. Regardl ess of what circunstances nust be consi dered
in a parole hearing, the ultinmate result (parole or denial) is a
matter |left conpletely to the parole panel's discretion.
Subsection 8(e) also provides that the parole file contain
"all pertinent information relating to the prisoner, including but
not limted to," a sentencing report, the circunstances of the
prisoner's offense, records of the prisoner's prior social and
crimnal history, physical and nental health records, and reports
reflecting the prisoner's conduct, enploynent, and attitude while
i ncar cer at ed. The statutory |anguage nmakes it clear that this
listing is not exhaustive, i.e., information other than that
mandated by subsection 8(e) may appear in a prisoner's parole
file.® Finally, wunder subsection 18(a) of article 42.18 the

contents of the prisoner's parole file are confidential and

5Testi nony adduced bel ow indicates that the parole files of
sone prisoners contain indications of prior litigation activity
undertaken by that prisoner. Qur review of the record indicates
that such references are on the whole fairly generalized, e.g.
typifying a prisoner as "litigious" or noting that the prisoner
spends tinme in the law library or 1is receiving paralegal
i nstruction.



privileged and therefore generally inaccessible to the prisoner.’
1. Protest Letters
A. The | ssue

Johnson® chal l enges the statutory requirenent and perceived
Board cust om of accepting and considering "protest letters" in the
parol e process. Johnson clainms that these letters, which include
statenents fromvictins, prosecutors, | awenforcenent personnel and
the general public opposing the prisoner's parole, often contain
i naccurate information about the prisoner's background or the
ci rcunstances of his or her offense. Furthernore, nuch of the
information submtted in these letters bears norelationshipto the
"two statutory factors," i.e., the likelihood of harmto the public
and the |ikelihood of a favorable parole outcone, which the Board

IS purportedly required to consider in maki ng parol e

'For purposes of this litigation, limted discovery of parole
file materials, typically limted to in canera review of those
materials by the magi strate judge, was allowed. A nunber of those
files, including that of Johnson, are part of the record we revi ew

8The magistrate judge below largely failed to distinguish
between Johnson's clainms in his individual capacity and those
brought on behalf of the prisoner class of which he is a nenber.
The course of our disposition on appeal does not require us to
di stinguish the two, and subsequent references in this opinion to
"Johnson" may i nclude both his personal clains and those brought as
class representative. In the ordinary case, however, persona
clains of a class representative, insofar as they parallel class
clains, should be resolved first because as a general rule class
injuries attributable to nenbers of a class but not sustained by a
named cl ass representative cannot be renedied in the class action
| awsui t . Lews v. Casey, --- US ----, ----, 116 S. . 2174,
2183, 135 L. Ed. 2d 606 (1996). See, however, County of Riverside v.
McLaughlin, 500 U. S. 44, 50-52, 111 S.Ct. 1661, 1667, 114 L.Ed.2d
49 (1991) (noting exception to this rule when representative's
injury is nooted or otherw se nonjusticiable and the nature of the
injury is inherently transitory).
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determ nati ons. Johnson submts that the resultant system is
arbitrary and capricious and treats prisoners who are the target of
protest letters differently from prisoners who do not receive
protest letters.

B. The Magi strate Judge's Ruling

The magistrate judge found, after reviewing testinony from
bot h pri soners and Board nenbers, that "innates who recei ve protest
letters of any kind are treated differently from inmates who do
not." Johnson |1, 910 F. Supp. at 1218. He continued by noting
that the Board has no promulgated rule or articulated policy
regarding the verification or consideration or effect of protest
letters. ld. at 1218-12109. The magi strate judge further found
that these letters, in sone instances spawned by vindictiveness or
political pressure, often contain inaccurate statenents of fact or
di scuss unadj udi cated offenses. 1d. at 1219-1220.

The magi strate judge began his |egal analysis by correctly
noting that Texas | aw does not create a liberty interest in parole
and accordi ngly Johnson could not state a claimfor a Due Process
vi ol ati on based upon the Board's procedures. Allison v. Kyle, 66
F.3d 71 (5th G r.1995); Oellana v. Kyle, 65 F.3d 29 (5th
Cr.1995), cert. denied, --- US ----, 116 S .. 736, 133 L. Ed. 2d
686 (1996); Gl bertson; Creel; WIIlians v. Briscoe, 641 F.2d 274
(5th Cr.), cert. denied, 454 U. S. 854, 102 S.C. 299, 70 L.Ed.2d
147 (1981). The nmgistrate judge did, however, accept Johnson's
argunent that prisoners who receive protest letters constitute a

governnental classification for Equal Protection purposes. Johnson



1, 910 F. Supp. at 1221. After conducting an extensive anal ysis of
the | egislative schene set out by Texas Code of Crimnal article
42.18, the magistrate judge observed that "alnobst all of the
letters introduced into evidence have little or nothing to do with
the two statutory factors that the Board is to consi der when naki ng
parol e decisions."® ld. at 1227. The nmagistrate judge then
reached the foll ow ng, sweeping concl usion:
"The Court hereby determ nes that the statutory schene under
which the Board can accept statenents, whether witten or
oral, and then prevent know edge of said statenents' existence
and prohibit disclosure of their contents and of the witer's

or speaker's identity, violates the equal protection rights of
i nmat es because the Board, as a rule, denies parole to i nnates

who have received protest statenents. The Board's sole
function is to determ ne whether an i nmate shoul d be rel eased
on parole; its functionis not to effectively re-try the case

by accepting "testinony' which was inadm ssible at trial on
evidentiary grounds (or would have been inadm ssible had
i ntroduction been attenpted) or was excluded as part of trial
strategy, or by entering findings which the actual jury did

°Al t hough not necessary to our resolution of this case, we
observe that the magistrate judge's conclusion that these
"statutory factors"™ nust be considered in each instance by
i ndi vidual parole panels is unsupported by the plain | anguage of
the statute. Al t hough these factors are to be the basis under
subsection 8(f)(5) of the "parole guidelines" which the Board is

directed to "develop and inplenent,” nothing in the statute
suggests that a direct consideration of these factors is nmandated
in individual parole evaluations. Such a reading inflates the

significance of these two factors to the detrinent not only of the
parol e guidelines thenselves but also of the other |egislative
limtations upon the Board's discretion, noted in our discussionin
Subpart I, supra, and runs counter to this CGrcuit's repeated
hol di ngs that the Texas parol e schene does not create a legitinmate
expectation of release or concomtant protected liberty interest.
Conpare Dace v. M ckelson, 816 F.2d 1277 (8th Cr.1987) (en banc )
(discussing when state law requiring release upon finding of
particular facts nmay create a cognizable liberty interest). e
enphasi ze that this point is noted for elucidatory purposes only:
in the absence of a cognizable constitutional violation, the
situation herein presented, the interpretation and inplenentation
of the Texas parole statute is a matter for the appropriate state
agencies and not this Court.
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not find at the inmate's trial. Evidentiary determ nations
are to be made in the trial court. The Board is not to
consi der unadj udi cat ed of fenses or offenses extraneous to the
conviction for which the inmate is currently incarcerated.
The Board nust be bound by the conviction which the innmate
recei ved and nust apply the statutory requirenents regarding
the time to be served on parole for that conviction, wthout
adding ad hoc information which results in additional tine
being served." Id. at 1228-1229 (footnote omtted ).

The magi strate judge ordered that the Board adopt a rule providing

that both witten and oral protest statenents "shall not be

accepted or considered" by parole panels "for any purpose when
maki ng parol e decisions" and "shall not be placed in the inmate's
file." 1d. at 1229.
C. Analysis

"The Fourteenth Anendnent's prom se that no person shall be
denied the equal protection of the laws nust co-exist wth the
practical necessity that nost l|egislation classifies for one
pur pose or another, with resulting disadvantage to various groups
or persons." Roner v. Evans, --- US ----, ----, 116 S .. 1620,
1627, 134 L.Ed.2d 855 (1996) (citations omtted). Thus, "a State
does not violate the Equal Protection C ause nerely because the
classifications nmade by its laws are inperfect." Dandri dge v.
Wllianms, 397 U. S. 471, 485, 90 S.Ct. 1153, 1161, 25 L.Ed.2d 491
(1970). Rather, as long as they do not burden a fundanental ri ght
or target a suspect class, "state agencies may pursue legitinate
pur poses by any nmeans having a concei vable rational relationshipto
t hose purposes.” Stern v. Tarrant County Hosp. Dist., 778 F.2d
1052, 1054 (5th G r.1985) (en banc ), cert. denied, 476 U S. 1108,
106 S.Ct. 1957, 90 L. Ed.2d 365 (1986).

11



Even the deferential "rational basis" scrutiny which is
applied to ordinary governnental classifications is not
appropriate, however, when the chall enged | aw does not create any
classifications at all. As we have previously stated, "if the
chal | enged governnent action does not appear to classify or
di stingui sh between two or nore relevant persons or groups, then
the action----even if irrational----does not deny them equal
protection of the laws.”" Brennan v. Stewart, 834 F.2d 1248, 1257
(5th Cr.1988) (citation omtted). Thus, when we are confronted
wth a state action which does not so classify or distinguish, we
need not consider whether there is a "rational basis" for that
action because such state actions are not subject to Equal
Protection scrutiny. Vera v. Tue, 73 F.3d 604, 609-610 (5th
Cr.1996), citing Brennan, 834 F.2d at 1257.

State actors may create classifications facially, when such
categorization appears in the |language of legislation or
regul ation, see, e.g., MA@nnis v. Royster, 410 U S. 263, 270, 93
S.Ct. 1055, 1059, 35 L. Ed.2d 282 (1973) ("[t] he determ nati on of an
optimal tinme for parole eligibility elicited nmultiple |egislative
classifications and groupings"), or de facto, through the
enforcenent of a facially neutral law in a nmanner so as to
di sparately inpact a discernible group. The Suprene Court has
instructed us tinme and again, however, that disparate i npact al one
cannot suffice to state an Equal Protection violation; otherw se,
any | aw coul d be chal | enged on Equal Protection grounds by whonever

it has negatively inpacted. See Washington v. Davis, 426 U S. 229,
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246- 250, 96 S. . 2040, 2051-2052, 48 L.Ed.2d 597 (1976). Thus, a
party who wi shes to make out an Equal Protection claimnust prove
"the existence of purposeful discrimnation"” notivating the state
action which caused the conpl ai ned-of injury. MC eskey v. Kenp,
481 U. S. 279, 292-293, 107 S.Ct. 1756, 1767, 95 L. Ed.2d 262 (1987)
(citation omtted); Arlington Heights v. Metropolitan Housing
Devel opnent Corp., 429 U. S. 252, 264-266, 97 S.C. 555, 563, 50
L. Ed. 2d 450 (1977); Davis, 426 U S. at 238-240, 96 S. (. at 2047.
"Discrimnatory purpose in an equal protection context inplies that
t he deci si onmaker selected a particular course of action at |east
in part because of, and not sinply in spite of, the adverse inpact
it would have on an identifiable group.”" Wods v. Edwards, 51 F. 3d
577, 580 (5th CGir.1995), quoting United States v. Galloway, 951
F.2d 64, 65 (5th Cir.1992).

The existence of a discoverable group or classification
antedating the challenged state action is a sine qua non for
provi ng purposeful discrimnation; it cannot tenably be nmaintained
that the state selected a particular course of action to harm an
"identifiable group” when that body did not exist until after the
state acted. In this case, there is no basis for discerning any
such pre-existing "identifiable group.”" The magi strate judge found
that a class conposed of those prisoners who received protest
letters was denied equal treatnment by the Texas statutes
authorizing the receipt, use, and confidentiality of protest
letters. The challenged | aws, however, do not discrimnate anong

prisoners; they apply to all prisoners equally and inpact the
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prison population in a manner which the magi strate judge hinself
correctly described as "unpredictable.” Johnson Il, 910 F. Supp. at
1226- 1227 ("[o]bviously, an inmate's potential for receiving
protest letters is unpredictable"). Such a finding of
"unpredictability" negates any argunent that the Texas Legislature
or the Board intended that the use of protest letters evidenced by
this record detrinentally inpact any particular identifiable
segrment of the prison popul ation.! Because Johnson has failed to
denonstrate that the State's action targeted a discernible
sub-class anong the general prison population, the nagistrate
judge's ruling nust be reversed.

Moreover, the nmagistrate judge, incorrectly perceiving an
Equal Protection question before him also failed to properly
consi der Texas' justification for the protest letter schene before
finding an Equal Protection violation. See Bowen v. Owens, 476
US 340, 106 S.&t. 1881, 90 L.Ed.2d 316 (1986). Under the
rational basis scrutiny which the magistrate judge should have
undertaken if, as he incorrectly assuned, the protest letter issue
was properly resol vabl e under an Equal Protection analysis, it was

nmerely necessary to determ ne whether "the classification at issue

Nor do we find prisoners qua prisoners to be such a
classification insofar as the parole statute is concerned. Wile
it is evident that prisoners are a "class" within the context of
t he general population, see Hlliard v. Ferguson, 30 F. 3d 649 (5th
Cir.1994), there is a marked di fference when the parole context is
exam ned. Unlike |laws which regulate a specific sub-group in the
| arger society, the relevant "general popul ation"” for parole | ans
is the prison population; unlike laws that tax, regulate,
subsi di ze, or circunscribe, parole release provisions can never
inpact the ordinary citizen who has not been convicted and
i ncar cer at ed.
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bears sone fair relationship to a legitimate public purpose."
Plyler v. Doe, 457 U S. 202, 216, 102 S.C. 2382, 2394, 72 L.Ed.2d
786 (1982). The magi strate judge's opinion, however, dwells upon
the nature of the "evidence" which the Board considers, the
inability of prisoners to exam ne and rebut such evi dence, and the
possibility that false information will enter the prisoner's parole

file by way of a protest letter.? In so doing, the magistrate

1The provisions of the parole statute entitling victinms or
their close famly nenbers to notification and an opportunity to
respond are part and parcel of Texas' proclainmed public policy of
furthering the rights of victins, a legitimate and rational state
purpose. See Texas Constitution, Article 1, 8 30. Affording such
persons protection against reprisal by mai ntaining the
confidentiality of their protestsis simlarly rational. Nor is it
irrational for the state to avoid the expense and i nconveni ence of
formal, adversarial type parole hearings.

12The magi strate judge cited Sandin v. Conner, --- US. ----,
----, 115 S . &. 2293, 2302, 132 L.Ed.2d 418 (1995), for the
proposition that the Board could not use witten or oral statenents
in parole determnations unless the prisoner had the chance to
reviewthe statenents and, if appropriate, rebut them Johnson I,
910 F. Supp. at 1228. First, this holding of the magistrate judge,
essentially a type of procedural Due Process hearing requirenent,
is contrary to settled precedent. See, e.g., Jago v. Van Curen,
454 U.S. 14, 21-22, 102 S. . 31, 36, 70 L.Ed.2d 13 (1981);
Jackson v. Reese, 608 F.2d 159, 160 (5th G r.1979). Second,
Sandin's passing reference to the procedures which Hawaii affords
to its state prisoners in the parole process was nerely ancillary
to a determnation that Hawaiian prisoners had no right to
procedural Due Process in the there-chall enged prison disciplinary
hearing, which was the only issue before the Court. Sandi n
expressed no view as to whether any character of process was
constitutionally required for Hawaii parol e decisions. For these
reasons, as well as those reflected in our discussion of the reach
of the Due Process Clause in the parole context, infra, the
magi strate judge's statenent of the | aw was incorrect.

The magistrate judge also found, relying upon Cook v.
Tex. Dep't of Crimnal Justice Planning Dep't, 37 F.3d 166,
168-169 (5th Cr.1994), that the Board could not consider
unadj udi cated offenses in parole hearings. Johnson IIl, 910
F. Supp. at 1229 n. 73. Cook, however, dealt wth the
particul ar circunstance of prior convictions which this Court
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j udge confl ated what shoul d have been two distinct inquiries: 1)
is the application of the laws discrimnatory, a matter for the
Equal Protection O ause, and 2) does the application of the |aws
produce a result which is unreliable, a concern which speaks to
procedural Due Process.

The protections of the Due Process Clause are only invoked
when State procedures which may produce erroneous or unreliable
results inperil a protected |liberty or property interest. See Aim
v. Waki nekona, 461 U S. 238, 250-251, 103 S. C. 1741, 1748, 75
L. Ed. 2d 813 (1983); Jago, 454 U. S. at 16-18, 102 S. . at 34;
Meachum v. Fano, 427 U.S. 215, 223-225, 96 S.C. 2532, 2538, 49
L. Ed. 2d 451 (1976); Jay v. Boyd, 351 U S. 345, 352-361, 76 S.Ct
919, 924-928, 100 L.Ed. 1242 (1956). It is therefore axiomatic
t hat because Texas prisoners have no protected |iberty interest in
parole they cannot nount a challenge against any state parole
review procedure on procedural (or substantive) Due Process
grounds. Allison; Oellana; Glbertson; Creel. Accord, H Il v.

Jackson, 64 F.3d 163 (4th G r.1995); O Kelley v. Snow, 53 F. 3d 319

had previously set aside on the basis of federal
constitutional vi ol ati ons, and stands only for t he
unremarkable rule that when a conviction has been thus
judicially nullified a prisoner nmay obtain an order enjoining
use of the voided conviction in a parole hearing, and m ght
even be seen essentially as a federal court enforcing its own
prior order. See Bloodgood v. Garraghty, 783 F.2d 470 (4th
Cir.1986) (holding parole board has no duty to exam ne
validity of prisoner's convictions); United States v.
Franci schine, 512 F.2d 827, 828 (5th Cr.) (sane), cert.
denied, 423 U.S. 931, 96 S.Ct. 284, 46 L.Ed.2d 261 (1975). 1In
the absence of such a circunstance, there 1is nothing
delimting the Board's consideration of prior offenses,
adj udi cat ed or unadj udi cat ed.
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(11th Gir.1995); McCall v. Delo, 41 F.3d 1219 (8th Cir.1994),
cert. denied, --- US ----, 115 S C. 2623, 132 L.Ed.2d 865
(1995); Malek v. Haun, 26 F.3d 1013 (10th Cr.1994); Phillips v.
Brennan, 969 F.2d 384 (7th G r.1992), cert. denied, 506 U S. 1057,
113 S. . 990, 122 L.Ed.2d 142 (1993); Brandon v. D.C Board of
Parole, 823 F.2d 644 (D.C.Cir.1987); Wite v. Hyman, 647 A 2d 1175
(D.C.C. A 1994); State ex rel. Hattie v. Goldhardt, 69 Chio St. 3d
123, 630 N E. 2d 696 (1994). Were we to allow Johnson's Equal
Protection chall enge in the absence of any show ng of de jure or de
facto governnental classification, we would be in effect endorsing,
under the aegis of "Equal Protection," the general federa
constitutional right to be free fromarbitrary and capricious state
action which our procedural Due Process precedents eschew. Irving
v. Thigpen, 732 F.2d 1215, 1218 (5th G r.1984) (where M ssi ssipp
parol e | aw does not create a protected |iberty interest, a prisoner
"cannot nmaintain a section 1983 action or a habeas petition on the
grounds that the parole board deprived him of procedural due
process") (citations omtted). Johnson's allegations that the
Board considers unreliable or even false information in making
parol e determ nations, w thout nore, sinply do not assert a federal

constitutional violation.®® Conpare Dock, 729 F.2d at 1290 ("there

13The underlying dispute on this issue is whether (and if so,
to what extent) a prisoner enjoys a federal right to have accurate
information in his or her parole file. Conpare Townsend v. Burke,
334 U S. 736, 68 S.Ct. 1252, 92 L.Ed. 1690 (1948) (Due Process
violation for district court to sentence defendant based on
m sinformation). W recognize that the jurisprudence in sone of
the other circuits is sonewhat inconsistent in this area. See,
e.qg., Perveler v. Estelle, 974 F.2d 1132 (9th Cr.1991) (revi ew ng
habeas petitions disputing state parole results under the sane
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adm nistrative standard as findings of the United States Parole
Comm ssi on). Johnson relies in l|arge neasure upon Monroe V.
Thi gpen, 932 F.2d 1437 (11th G r.1991), in which the court found
that a state parole board's admtted use of false information was
arbitrary and capricious and constituted a violation of Due
Process. Subsequent Eleventh Crcuit precedent, while not
expressly overruling Monroe, has noted that no Due Process rights
exist for parole procedures where there is no legitinmate
expectation of parole. See OKelley, 53 F.3d at 321-322.
Furthernore, Monroe itself limts the "right" which it uncovered to
situations where the state admts the use of false information; a
prisoner's allegations that false informati on was used to deny him
parole is insufficient, in the absence of such an adm ssion, to
state a clai munder section 1983. Monroe, 932 F. 2d at 1442. See
Janes v. Robinson, 863 F.Supp. 275 (E D.Va.1994), aff'd, 45 F.3d
426 (4th Cir.1994).

Addi tionally, although not relied upon by Johnson, the
Fourth Crcuit in Paine v. Baker, 595 F.2d 197 (4th Cr.),
cert. denied, 444 U S. 925, 100 S.Ct. 263, 62 L.Ed.2d 181
(1979), developed a tripartite test to determ ne when "fal se
i nformati on" should be expunged from prison records. Monroe
di scussed Paine in passing and concluded that |anguage in
Pai ne indicating a "due process right to be fairly consi dered
for parole" had been invalidated by the Supreme Court's
subsequent decision in Geenholtz v. I nmates of Nebraska Penal
& Correctional Conplex, 442 U.S. 1, 99 S.Ct. 2100, 60 L. Ed. 2d
668 (1979). Monroe, 932 F.2d at 1440-1441 n. 8. In addition,
al t hough Pai ne has not been expressly overrul ed, subsequent
Fourth Crcuit cases reflecting this Grcuit's viewcertainly
undercut any contention that the Paine analysis is still
viable in the circuit which initially fornmulated it. See,
e.g., HIIl, 64 F.3d at 170-171. Those courts that continue to
give lip service to Paine have practically emasculated it by
reading its third requirenent, that the information be relied
upon to a constitutionally significant degree, in tandemwth
subsequent jurisprudence recognizing that there 1is no
procedural Due Process protection for procedures which are

unrelated to a protected liberty interest. See Pruett .
Levi, 622 F.2d 256 (6th Cr.1980); Janmes; MCrery v. Mark,
823 F.Supp. 288 (E.D.Penn.1993); ol dhar dt . Cont r ast

Low ance v. Coughlin, 862 F.Supp. 1090, 1099 (S.D. N Y.1994)
(stating that the Southern District of New York has recogni zed
a constitutional right to accurate information in a parole
file).

It is our view that the procedural Due Process
protections created in Mnroe and Paine are in essence
i nconsi stent with subsequent precedent in their respective
circuits and that both cases have thus been effectively
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sinply is no constitutional guarantee that all executive
deci si onmaki ng nmust conply with standards that assure error-free
determ nations") (citations omtted ). Rather, such concerns are
matters for the responsible state agencies and it is to those
bodies that grievances concerning parole procedures should be
addressed. Brandon, 823 F.2d at 649.

"Aviolation of the equal protection clause occurs only when,
inter alia, the governnental action in question classifies between
two or nore rel evant persons or groups." Vera, 73 F. 3d at 609-610.
Johnson has failed to denonstrate this necessary predicate to his

claim'* W therefore reverse the nmgistrate judge's contrary

overrul ed. \Whatever the viability of these anomal ous cases
today, our precedent is definite and precise on this point:
in the absence of a cognizable liberty interest, a state
prisoner cannot challenge parole procedures under the Due
Process O ause.

¥This holding is not a departure from our prior view in
Johnson |, 821 F.2d at 1122-1123. There we found only that Johnson
perhaps could state a cause of action because his allegations

concerned protest letters being used as a pretext for
discrimnatory treatnment of the sub-class of wit witers anong the
prison popul ation. See id. at 1122 (characterizing Johnson's
clains respecting "use of protest letters in parol e determ nations"
as arguably including assertions "that wit witers are ... denied
equal protection in this manner" and "that use of such letters
infringes on wit witers' freedom of speech"; enphasis added).

| ndeed, this Court expressly disfavored the result obtained bel ow

"I'n an effort to support the district court's judgnent
regarding the Parole Board's "discretionary' wuse of
protest |letters on grounds not stated by that court, the
def endants suggest that Johnson has failed to allege
sufficient facts to state a claim Noting that the
fourteenth anendnent guarantees "equal |aws, not equal
results," they argue that a rule permtting such
discretion, if applied evenly, presents no constitutional
problem W agree, but note that Johnson's all egations
do raise suggestions of i nvi di ous, gr oup- based
discrimnation and infringenent of fundanental rights."”

19



ruling and order that on remand the protest letters claim be
di sm ssed with prejudice.
1. Wit-Witing
A. The | ssue

Johnson is a "wit witer," which is generally understood to
mean a prisoner who files |lawsuits, and/or assists other prisoners
in the preparation or prosecution of l|awsuits, usually against
prison (or sonetines jail) authorities and including conditions of
confinenent and habeas cases and suits agai nst | aw enforcenent and
court personnel. Johnson clains that many parole files contain
sone record of or reference to a prisoner's litigation activities,
and that this information is considered by parole panels. Johnson
contends that this information is viewed negatively by the Board
and that many prisoners are denied parole at least in part due to
their litigiousness. Johnson contends that the Board is in fact
retaliating against him and the other prisoners who avai
thensel ves of their constitutional right of access to the courts.

Furthernore, insofar as this practice discrimnates against "wit

ld. at 1122-23 (footnote omtted).

Moreover, we expressly reserved judgnent, stating: "W
intimate, of course, no opinion concerning the possibility of
his stating a claimfor which relief mght be granted, or, if

he does, the nerits of that claim" |Id. at 1123. (Enphasis
added) .
Because the Johnson | <court's remand depended upon

assunptions concerning the identity of the group being
di scrim nated against which are inapposite to the findings
bel ow, and because Johnson | in any event expressly reserved
judgnent as to whether a claim could even be stated, that
opinion is not inconsistent with our hol dings today.
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witers" in the general prison population, he contends that it
constitutes a violation of the Equal Protection C ause.
B. The Magi strate Judge's Ruling

Revi ew ng the evidence, the magistrate judge found that wit
witing activities were often discussed in parole interviews and
that docunentation of these activities often appeared in parole
files. Johnson Il, 910 F. Supp. at 1214. The magi strate judge al so
found that prisoners were entitled to assist other prisoners in
preparing wits and other |egal docunents. ld. at 1213. After
noting that "historically there has been a bias against innmates
considered to be wit witers" by the TDCJ-I1D, the nmagi strate judge
concluded that this bias "restricts, at least as a practical
matter, an inmate's access to the courts.” Johnson I, 910 F. Supp.
at 1212. He likewi se opined that "[a]ny distinction nade between
i nmat es who seek access to the courts and those who do not viol ates
the equal protection clause.” Id. at 1213 (enphasis added). Later
in his opinion the magistrate judge clarified his findings of
injury, stating that "this perception of retaliation has chilled,
at | east to sonme extent, i nmat es’ exercise of their
constitutionally protected right of access to the courts.” 1d. at
1215 (footnote omtted).

The magi strate judge ordered the Board to adopt by rule a
policy "that prohibits consideration of inmates' exercise of the
constitutionally protected right of access to the courts" and
"shall specify that such activity is wholly irrelevant to the

parol e deci si on maki ng process." Johnson Il, 910 F. Supp. at 1215.
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He further required that this rule "shall establish specific
enforceable sanctions for all violations" thereof. Id. In
addition, the order required that "[a]ll existing [inmate] files be
reviewed for and purged of any and all docunentation related to an
inmates' litigation activity as the specific inmte becones
eligible for [parole] review Only upon witten request of an
inmate shall any litigation material or information be included or
retained in his or her parole file." 1d.(enphasis added).
C. Analysis
1. The Retaliation Theory

The elenents of a claimunder a retaliation theory are the
plaintiff's invocation of "a specific constitutional right," the
defendant's intent to retaliate against the plaintiff for his or
her exercise of that right, a retaliatory adverse act, and
causation, i.e., "but for the retaliatory notive the conpl ai ned of
incident ... would not have occurred.” Weods v. Smth, 60 F.3d
1161, 1166 (5th G r.1995) (citations omtted ), cert. denied, ---
usS ----, 116 S .. 800, 133 L.Ed.2d 747 (1996). 1In this case,
Johnson nust prove that he and other prisoners engaged in
constitutionally protectedlitigationactivity, were deni ed parol e,
and that such action was taken "in an effort to chill [prisoners']
access to the courts or to punish them for having brought suit."
Enpl anar, Inc. v. Marsh, 11 F.3d 1284, 1296 (5th Cr.), cert.
denied, 513 U S 926, 115 S. . 312, 130 L.Ed.2d 275 (1994). See
also Serio v. Menbers of La. State Bd. of Pardons, 821 F.2d 1112,

1114 (5th Cir.1987). The relevant showng in such cases nust be
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nmore than the prisoner's "personal belief that he is the victimof
retaliation." Edwards, 51 F.3d at 580.

It has | ong been recogni zed that prisoners generally enjoy a
constitutional right of access to the courts. See Johnson wv.
Avery, 393 U S. 483, 483-485, 89 S. . 747, 748, 21 L.Ed.2d 718
(1969); Ex parte Hull, 312 U. S. 546, 547-549, 61 S.C. 640, 641,
85 L.Ed. 1034 (1941). This right of access for prisoners is not

unlimted, however; rather, it enconpasses only "a reasonably

adequat e opportunity to file nonfrivolous | egal clainms challenging

their convictions or conditions of confinenent." Lews v. Casey,
--- US ----, ----, 116 S.Ct. 2174, 2182, 135 L. Ed.2d 606 (1996).
Furthernmore, we held in Tighe v. Wall, 100 F.3d 41, 43 (5th

Cir.1996), that "[p]risoners have no right to a particular
prisoner's help in legal mtters as long as the putative
recipient's constitutional right of access to the courts is not
infringed." The relevant constitutional protection in this
i nstance accrues to the benefit of the prisoner in whose nane the
lawsuit is filed, not those who assist in the preparation of that

lawsuit.®® See Lewis, --- US at ----, 116 S.Ct. at 2184 ("the

The mmgistrate judge relied upon the Suprene Court's
pronouncenents in Johnson, 393 U S. at 483-489, 89 S.Ct. at 748-
750, and Wl ff v. McDonnell, 418 U.S. 539, 578-580, 94 S. . 2963,
2986, 41 L.Ed.2d 935 (1974), in concluding that the state coul d not
retaliate agai nst prisoners who assi st other prisoners in preparing
|awsuits. As the Suprenme Court's decision in Lews and our Tighe
opinion make clear, however, while the assistance of other
prisoners may be one way in which a particular prisoner's right of
constitutional access to the courts is vindicated, such is not in
and of itself a constitutional right. If State regulation or
proscription of "wit witing" endangers a prisoner's ability to
file lawsuits protected under Lewis, then it is that particular
prisoner's constitutional rights which have been violated. Wile
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Constitution does not require that prisoners ... be able to conduct
general i zed research, but only that they be able to present their
grievances to the courts"). Thus, neither any frivolous filings
nor secondary litigation activity, i.e., legal research and witing
that does not involve preparation of lawsuits challenging a wit
witer's own conviction(s) or the conditions of his or her
confinenent, nmay conprise the basis of a retaliation claim
Conversely, a parole panel's consideration of such unprotected
activity in denying a prisoner parole does not infringe that
prisoner's constitutional right of access to the courts. Id. at --
--, 116 S .. at 2182 ("[i]npairnment of any other litigating
capacity is sinmply one of the incidental (and perfectly
constitutional) consequences of conviction and incarceration").
The magi strate judge did not have the benefit of either Lew s or
Ti ghe, and, of course, is not to be faulted for failing to address
t hem

In concluding that the prisoners' constitutional right of
access to the courts had been violated, the nmgistrate judge
pl ai nly consi dered, and proceeded throughout on the assunption
that any and all prisoner wit witing or litigation activity was

constitutionally protected. At no point did he ever distinguish

jail house lawers may (or nmay not) present an inexpensive and
relatively burdenl ess neans of respecting other prisoners' rights
of access to the courts, the particular nmeans by which Texas
prisoners' constitutional rights are to be vindicated is |left as a
primary matter to the proper Texas authorities, and federal courts

should not intrude until "sone inmate [can] denonstrate that a
nonfrivolous legal claim ha[s] been frustrated or ... inpeded."”
Lewis, --- US at ----, 116 S.Ct. at 2181.
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between frivolous filings and secondary litigation activity on the
one hand and protected filings of at |east arguable nerit on the
other.'® Alnpst all of the prisoners who testified alluded to

participation in nunerous |awsuits. 1In the absence of detailed

®\W¢ note that, with the exception of pauper petitions under
28 U.S.C. 8§ 1915(d) and the inposition of certain sanctions,
express findings of frivolity are typically not required before a
case is summarily dism ssed. Mreover, a |awsuit which does not
appear frivolous on the face of the pleadings may turn out to be
(and have been) so when the pleadings are pierced at a prelimnary
heari ng, discovery, summary judgnment, or trial. Because it is the
pri soner who bears the burden of proving a constitutional violation
it is the prisoner who nust denonstrate the protected character,
including non-frivolity, of prior lawsuits in which he was
i nvol ved.

YAl t hough there is record evidence concerning the persistent

litigiousness of the nanmed class representative, Daniel Johnson,
there is no evidence of record concerning the scope or results of
his litigation activities. See, however, Johnson v. Kegans, 870
F.2d 992 (5th Cir.1989) (section 1983 action filed by Johnson
dism ssed as frivolous); Hol mes v. Hardy, 852 F.2d 151 (5th
Cir.1988) (section 1983 action brought by Johnson and other

prisoners dismssed as frivol ous); Whittington v. Lynaugh, 842
F.2d 818 (5th G r.1988) (section 1983 action brought by Johnson and
anot her prisoner dism ssed as frivolous with sanctions); Johnson
v. Onion, 761 F.2d 224 (5th G r.1985) (section 1983 action filed by
Johnson dism ssed due to failure to present a case or controversy).
Anmong the other prisoners who testified, Terrence Spell non stated
that he has filed fifteen |l awsuits since being incarcerated. Mark
Fields testified that he has filed "about 200" lawsuits, only six
to eight of those being suits in which he is the naned plaintiff.
Robert Del gado testified that he has filed "about twelve | awsuits”
since being incarcerated. Thomas Baranowski, although he did not
give a total nunber of prior lawsuits filed, alluded to at | east
four separate | awsuits he has filed in his own behal f. George Hal
testified that he had filed "quite a few [lawsuits] against
Hut chi nson County." Kenneth Thonpson, Jr., testified that he has
filed a "considerable anobunt of litigation" against Texas prison
officials on his own and other prisoners' behalf. There is no
finding or evidence indicating even approxi mately what portion of
prisoner wit witing is constitutionally protected under the
standards of Lewi s and Ti ghe.

From our appellate review over the years of very |arge
nunbers of Texas prisoner suits, we know that a great
many—per haps the overwhelmng majority or even al nost all —ef
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informati on regardi ng the naned parties, subject matter, arguable
merit, and disposition of those |awsuits, however, there is no way
to determne the extent to which the prisoners' constitutiona
rights of access to the courts, as defined by Lewis and Ti ghe, are
i npl i cat ed. Furthernore, when a prisoner's litigation history
i ncludes both protected and unprotected activity, if a parole
panel's adverse action is attributable to unprotected activity and
woul d have occurred on that basis regardless of the exercise of
protected rights, the claim fails on the elenent of causation,

i.e., the requirenent that "but for the state's notive to
retaliate against the prisoner for the exercise of his
constitutional rights parole would not have been denied.® See
Enpl anar, Inc., 11 F. 3d at 1297.

While the magistrate judge's use of an inproper and overly
inclusive legal standard (viewng any and all wit witing as
constitutionally protected) alone requires reversal, we also note
ot her inadequacies in the findings on which the judgnent below
depends. Because this is an official capacity lawsuit, it is a
condition precedent to liability under section 1983 that the

chal | enged conduct of the individual Board nenbers be tied to an

of ficial Board customor policy, formal or informal. Kentucky v.

t hem have been w thout arguable nerit.

\When a substantial anpunt of a wit witer's time i s devoted
to litigation-related activity which is unprotected, generalized
references in the parole file or during parole interviews to
"l'itigiousness" will wusually be insufficient to prove that the
state has retaliated against the prisoner for his or her exercise
of a constitutional right.
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Graham 473 U. S. 159, 165-167, 105 S. Ct. 3099, 3105, 87 L. Ed. 2d 114
(1985); Polk County v. Dodson, 454 U.S. 312, 325-327, 102 S.C
445, 454, 70 L.Ed.2d 509 (1981). Wiile the magistrate judge did
observe that "wit witing activities are frequently discussed in
parole interviews and that docunentation of such activities
frequently appears in inmtes' parole files," Johnson Il, 910
F. Supp. at 1214, he nmade no finding that these actions were
sufficiently w despr ead and approved to represent t he
i npl ementation of an official formal or informal customor policy
of the Board. See Ruiz v. Estelle, 679 F.2d 1115, 1154 (5th
Cir.1982) (citation omtted ) ("systemm de injunctive relief may
not be predicated on individual msconduct that "is not part of a
pattern of persistent and deliberate official policy' "), opinion
anended in part and vacated in part, 688 F.2d 266 (5th Cr.1982),
cert. denied 460 U S. 1042, 103 S.Ct. 1438, 75 L. Ed.2d 795 (1983).
In the absence of this threshold finding, the inposition of
liability, wunder either a retaliation or an equal protection
t heory, was prenature.

Furthernore, while we do not directly address the sufficiency
of the evidence to support the magistrate judge's finding that
there has historically been a bias against wit witers by
enpl oyees of the Texas prison system we nonethel ess express
concern over the magistrate judge's reliance, both expressly and
t hrough apparent reliance on wtness testinony, upon findings
associated with the hallmark Texas prison litigation case of Ruiz

v. Estelle, 503 F. Supp. 1265 (S.D. Tex.1980), aff'd in part, rev'd
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in part, 679 F.2d 1115 (5th G r.1982), opinion anended in part and
vacated in part, 688 F.2d 266 (5th Cr.1982), cert. denied 460 U S.
1042, 103 S.C. 1438, 75 L.Ed.2d 795 (1983). Johnson |1, 910
F. Supp. at 1212 n. 12. The findings involved in that case were made
nmore than a decade and a half ago and involved the day-to-day
adm ni stration of penal institutions run by the predecessor of the
TDCJ-ID, not the parole system which is the object of this
litigation. Findings that in the past (or present), enployees of
ot her state departnents or agencies have exhibited a bias agai nst
wit witers do not support a conclusion that the defendants in
this case, nenbers of the Board, have acted and continue to act
wth retaliatory aninus in denying prisoners parole. The findings
of the Ruiz court are generally inapposite and of only the nobst
mar gi nal relevance to the current litigation.

In addition, we hold that the magi strate judge's findings of
causation are inadequate because the nere consideration of
litigation activities, even if such activities are protected under
Lewws and Tighe, does not in and of itself nake out Johnson's
retaliation claim Johnson 11, 910 F. Supp. at 1215-1216 n. 17
There nmust be a finding, adequately supported by the evidence, that
pursuant to an established policy or custom (formal or informal),
the Board retaliated against wit witers for engaging in protected
activity by w thholding parole. The causative conponent of this
claimis an adequately supported finding that the Board's policy or
custom actually played a part in its denial of parole to Johnson

(and other wit witers) and that but for the Board' s policy or
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custom Johnson (and other wit witers) would not have been denied
parol e.*®* Nowhere, however, does the opinion bel ow make any such
determ nation. Rather, the magi strate judge's opinion nerely nmakes
several references to instances where |litigation activities
appeared in parole files or were raised in interviews, and
di scusses the prisoners' perception of a |inkage between parole
denial and prisoner litigiousness. There is no finding whatever
that adverse consideration of wit witing by the Board actually
pl ayed a part inits denial of parole to any particular inmte (or
any identified group of inmates). The absence of such afinding is
especially significant given the background of Johnson and the

other testifying prisoners, which raises substantial doubt as to

¥I'n this regard, the dearth of statistical or other evidence
showng the relative parole rates of wit witers versus the
general prison popul ation is damaging to Johnson's case. Wile the
absence of this wevidence is not necessarily fatal to the
retaliation theory, it does dimnish Johnson's chances of proving
causati on.

W are not unmndful that "[a]ln action notivated by
retaliation for the exercise of a constitutionally protected
right is actionable, even if the act, when taken for a
di fferent reason, m ght have been legitimte." Wods, 60 F. 3d
at 1165. The situation of pretext, however, concerns the
exi stence of retaliatory notivation, not causation. Unless
t he conpl ai ned- of action would not have taken place "but for"
the retaliatory aninus, then the retaliation claim has not
been made out. ld. at 1166. Moreover, there nust be a
finding that retaliation was actually a "but for" cause of the
conpl ai ned of action (denial of parole). Cf. St. Mary's Honor
Center v. Hicks, 509 U.S. 502, 113 S. . 2742, 125 L. Ed. 2d 407
(1993) (in claimfor discrimnatory discharge, there nust be
finding that discharge would not have occurred but for
discrimnatory aninus, not nerely that enployer's stated
nondi scrim natory reasons were pretextual).
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whet her this record woul d adequately support such a finding.?°
Finally, we regard the evidence cited by the nmagi strate judge
to denonstrate the "chilling" of protected rights systemw de as
i nadequate. |In support of his finding, the magi strate judge noted
only the testinony of two witnesses: the first, a single prisoner
who once refused to receive legal mail because of his own,
sel f-generated personal belief that this would i nprove his chances
of obtaining parole; the second, a staff attorney for the 1l4th
District Court of Appeals in Houston, Texas, who related double
hearsay statenents purportedly originating from unidentified
prisoners regarding their having "dism ssed appeals of their own

convi ctions," supposedly for parole-rel ated reasons.? Johnson |1,

20Johnson was convi cted of aggravated rape, involving the use
of a knife, and began a sentence of lifetinme inprisonnment on Apri
26, 1977. \Wen his conviction was affirnmed on appeal, five other
pendi ng indictnments for rape were dism ssed. Johnson's crim nal
hi story includes half-a-dozen prior arrests, and he has escaped
from several jails and prisons in both Texas and Il 1linois. The
bul k of the other prisoners who testified simlarly face a |ong
period of incarceration for violent offenses, typically mnurder
and/ or sone variety of sexual assault, and have extensive crim nal
hi stories. There is no substantial evidence that simlarly
situated prisoners with conparable (or worse) records, but who were
not wit witers, were granted parole in the sanme general tine
frame that these prisoners were denied it.

2'The only fair reading of this testinony is that it relates
solely to direct appeals of conviction. The staff counsel
testified that "from the mail of the crimnal appellants
t hensel ves” and from "personal conversations with sonme crimna
defense attorneys" she was infornmed that appeals were wthdrawn
"because they felt they would not be considered for parole." She
also said "I think sonme would say they couldn't get it [parole];
ot hers woul d say they woul dn't be considered.” She testified that
in the court she worked for "about 55 to 60 percent of our appeals
each year are crimnal. That's about 750, 800 appeals, all
crimnal." Al t hough she had been wth the court sone
ei ght -and-a-hal f years, she began noticing the di sm ssal of appeals
only about three years before her testinony. She further stated
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910 F. Supp. at 1215 n. 19. The magi strate judge's concl usion of

constitutional injury relies exclusively upon testinony concerning

that over the last two years "to nmake an estimte" she woul d say
"about twenty" appeal s—which would be I ess than 1.5 percent of the
t ot al |had been thus withdrawn. This witness gave no specifics: no
names or descriptions of any particular cases, appellants, or
def ense counsel; no copy or extract from any pleading or
correspondence; no particular words quoted or even paraphrased;
no record or log, formal or otherw se, of dism ssed appeals; and
not hi ng to suggest that any of these sone twenty appeals had (or
were believed by anybody to have had) any arguable nerit. There
was no corroboration for her testinony. She admtted she had no
know edge whatever as to whether appeal precl uded parole
consideration or had any adverse effect on it, but was only
testifying as to "the perception conveyed to" her by appellants and
their attorneys. The witness did not recount any reason given her
for the asserted beliefs of any of these sone twenty appellants or
their attorneys.

There is no evidence or finding that direct appeal of
one's own conviction was regarded by anybody as "wit
witing." Johnson in his brief states that "[t]he termwit
witer refers to inmates who file or assist others in filing
law suits, including wits of habeas corpus and attacks on
conditions of confinenent, seeking injunctive relief or
nmonet ary danmages." There is no evidence as to whether or not
the Board had any policy or practice to postpone either
consideration of parole or the gathering of information for
parol e consi deration purposes until the conviction resulting
in the incarceration from which the inmate m ght be parol ed
becane final on direct appeal. We observe that prisoners
whose sentences are ten years or less remain in | ocal custody
pendi ng conpletion of direct appeal unless they request or
consent to transfer to TDCJ-1D. See Tex.Code Crim Proc. Art.
42.09 sec. 4; Ex Parte Rodriguez, 597 S . wW2d 771
(Tex. Crim App. 1980). There is absolutely no evidence that the
Board had any policy or practice to deny parole to an inmate
once his conviction becane final on appeal in whole or in part
because the conviction had been appeal ed (or that whether the
conviction was appealed was ever noted or discussed in the
parol e process).

In sum the testinony of the staff attorney is
essentially irrelevant. Mreover, it is far too attenuated
and weak—speaki ng at nost to her conclusory inpression of why
less than 1.5 percent of crimnal direct appeals were
voluntarily dismssed in a two-year period—to support any
finding of a general chilling effect respecting wit witing.
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the subjective appraisal of prisoners, with little or nothing in
t he way of objective evidence of actual injury.? See United States
v. Ramsey, 431 U. S. 606, 622-624, 97 S.C. 1972, 1982, 52 L.Ed.2d
617 (1977) (to state actionable retaliation claimany "chill" of
protected rights nust be nore than "mninmal" and not "wholly
subj ective"). Moreover, the findings and evidence do not identify
and address in this connection wit witing which is protectable
under Lewis and Tighe, as distinguished fromother wit witing.
There is no evidence of any specific wit witing activity
protectable under Lewis and Tighe which was actually foregone
because of this purported "chill." The evidence di scussed does not
address any "chill" of the constitutionally protected right of
access to the courts actually suffered by Johnson, the class
representative, and is in any case insufficient to independently
justify systemm de relief. Lews, --- US at ---- - ----, 116
S.C. at 2183-2184.

In sum we conclude that due to the application of an i nproper
| egal standard concerning the extent to which the right of access
to the courts protects particular litigation activities of
prisoners, the judgnment finding nmerit in Johnson's retaliation

cl ai mnmust be reversed and remanded for further consideration. On

22Johnson presented no evidence of reduced filings or filings
bel ow what would be normally expected. We observe that in the
twel ve nonths ending June 30, 1985, a total of 2,127 suits were
filed by Texas prisoners in federal district court in Texas. In
the twel ve nonths ending June 30, 1990, the total was 2,457; in
the twel ve nont hs endi ng Septenber 30, 1995, it had reached 5, 547.
Annual Report of the Director of the Admnistrative Ofice of the
U S Courts, 1985, 1990, 1995. It is hard to see that there has
been any "chilling."
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remand, findings nust be made regarding the extent to which
Johnson, the only nanmed plaintiff, has engaged in constitutionally
protected litigation activities and whether a Board custom or
policy (formal or informal) authorizing or endorsing punitive
retaliation for that protected activity actually played a part in
its denial of his parole.?® And, if he would have been denied
parol e notw t hstandi ng such consi deration, an actionable claimis
not established. On the basis of these findings, the trial court
shoul d determ ne whether Johnson has suffered any injury which
gives him standing to pursue relief in his capacity as class
representative. Lews, --- US at ----, 116 S.C. at 2183;
Arlington Heights, , 429 U S. at 262-266, 97 S.C. at 562-563
Warth v. Seldin, 422 U S. 490, 502-503, 95 S. C. 2197, 2207, 45
L. Ed. 2d 343 (1975).

| f Johnson is found to have suffered redressable injury in his
capacity as class representative, particularized findings will also
be needed regarding the nature and scope of the |litigation
activities and constitutionally cognizable injuries, if any,
suffered by contenporary class nenbers. Any conclusion that there
is an actionable class injury sufficiently w despread to warrant
systemc relief, whether under a retaliation theory or an equal

protection theory, nust rest on substantially nore than the

2To order relief, whether under a retaliation theory or an
equal protection theory, the nmagi strate judge nust conclude in this
connection, on the basis of adequate evidence, that consideration
of protected litigation activities by individual Board nenbers was
undert aken pursuant to an established, al beit possibly unwitten or
unofficial, customor policy of the Board.
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hi storical findings of other courts, such as the Ruiz court, and
t he subj ective perceptions of class nenbers. Lews, --- US at --
--, 116 S. . at 2184. Finally, any relief ordered under any
theory is to be narrowWy confined to renediation of any proven
constitutional violation; no ordered relief may prohibit the
Board's consideration of frivolous |awsuits or other nonprotected
litigation activities in making parole determ nations.
2. The Equal Protection Theory

The generally applicable |egal standards are noted in our
di scussi on under subpart 11(C, supra. And, nmuch of what we have
said regarding the wit witer retaliation theory is |ikew se
applicable to the wit witer equal protection theory, including
the fact, fatal to the judgnent below that the magi strate judge
proceeded on the erroneous assunption that any and all wit witing
was constitutionally protected. W assune, arguendo, that a viable
sub-class of the prison population—+.e. those who engage in
constitutionally protected wit witing—ay be shown.?* To properly
prove his clai munder this theory, Johnson had to show that because
of his constitutionally protected wit witing "he was treated
unfairly conpared to ot her prisoners who were [otherwi se] simlarly
situated." Hlliard v. Board of Pardons and Paroles, 759 F.2d
1190, 1193 (5th Cir.1985) (citation omtted). The nagistrate judge
stated that "[a] ny distinction nade between i nnmat es who seek access

to the courts and those who do not violates the equal protection

24The class certified, however, was all present and future
inmates of TDCJ-1D, not wit witers, nuch |less those engaged in
constitutionally protected wit witing.

34



clause."” Johnson Il, 910 F. Supp. at 1213.

However, the magistrate judge nmade no finding that in the
case of Johnson, or of any other specific inmte, adverse
consideration by the Board of his wit witing—Auch less his
constitutionally protected wit witing—actually played a part in
its denial of parole to him Nor does the evidence show this.
Further, no findings were nmade respecting the treatnent neted out
by the Board to conparable segnents of the nonlitigious prison
popul ation, and the record does not provide an adequate basis for
any such finding. There is no statistical or simlar evidence
what ever in the record conparing the parole rates of litigious and
nonlitigious prisoners, |let alone a conparison of those who engage
in constitutionally protected wit witing and those who do not.
Even were Johnson able to show that the Board had a |argely
negative view of wit witing in general, he does not appear to
have denonstrated any actual "di sparate" inpact upon any "cl ass" of
those engaging in constitutionally protected wit witing.
McCl eskey, 481 U. S. at 292-293, 107 S.C. at 1767 (part of Equal
Protection chall enge is proof that "purposeful discrimnation "had
a discrimnatory effect' "), quoting Wayte v. United States, 470
U S 598, 608-609, 105 S.Ct. 1524, 1531, 84 L.Ed.2d 547 (1985).

We further note that although litigation related activity
tangentially defines the paraneters of the allegedly aggrieved
class, the practice actually challenged directly affects only
parol e consideration and not a prisoner's ability tofile alawsuit

or assi st another in doing so. Conpare Lyng v. Castillo, 477 U. S.
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635, 637-642, 106 S.Ct. 2727, 2729-2731, 91 L.Ed.2d 527 (1986);
Richard v. H nson, 70 F.3d 415, 417 (5th G r.1995), cert. denied,
--- US ----, 116 S.C. 2522, 135 L.Ed.2d 1047 (1996); Wayne v.
Tennessee Valley Authority, 730 F.2d 392, 403-404 (5th G r.1984),
cert. denied, 469 U. S. 1159, 105 S.C. 908, 83 L.Ed.2d 922 (1985).
And, not all prisoner litigation activity is protected. Lew s;
Ti ghe. Thus, any burden which customary consideration in the
parol e process of litigation activity generally may inpose upon a
"fundanental right" is "incidental" and does not warrant strict
scrutiny under an equal protection analysis. Planned Parenthood of
Sout heastern Penn. v. Casey, 505 U. S. 833, 872-874, 112 S.Ct. 2791,
2818- 2819 (1992); Younger v. Harris, 401 U. S. 37, 49-52, 91 S. C

746, 753-754, 27 L.Ed.2d 669 (1971). Hence, for equal protection
purposes only a conceivable rational relationship is required

Stern, 778 F.2d at 1054. It is sinply not irrational to consider
general litigiousness, or the filing (or aiding in the filing or
the fonenting) of frivolous law suits, or concentration on being a
"jail house | awyer," or the like, as anti-social activity which may
to sonme extent interfere with and adversely reflect on a prisoner's

rehabilitation.?® If in a rare, given instance such a general

2Cf., e.g., Justice Powell's observations in Schneckloth v.
Bust anonte, 412 U.S. 218, 260-262, 93 S.Ct. 2041, 2065, 36 L.Ed.2d
854 (1973) (Powell, J., concurring, joined by the Chief Justice and
Justi ce Rehnquist):

"At sone point the |law nust convey to those in custody
that a wong has been commtted, that consequent
puni shment has been inposed, that one should no | onger
| ook back with the viewto resurrecting every i nagi nabl e
basis for further litigation but rather should [ ook
forward to rehabilitation and to becom ng a constructive
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approach happens to result in the Board' s adverse consi deration of
a given inmate's constitutionally protected wit witing activity
having actually played a part in its denial of parole to that
particul ar inmate, 2® then that may be addressed and redressed under
standards essentially conparable to those applicable to the
retaliation theory.

We accordingly reverse and remand the nmgistrate judge's
ruling on the "wit witer" claim
| V. The Attorneys' Fee Award

Because the magistrate judge's judgnent has been reversed,
Johnson can no | onger be considered a "prevailing party" entitled
to attorneys' fees. 42 U S C. 8§ 1988. The award of attorneys’
fees is accordingly vacat ed.

Concl usi on

The magi strate judge's ruling on the protest letter claimis
reversed and on remand that claim shall be dismssed wth
prej udi ce. The magistrate judge's judgnent on the wit witer
claimis reversed and remanded for reconsideration and/or further

proceedi ngs in accordance herewith. The magi strate judge's award

citizen." (Footnote omtted).

Justice Blackmun stated that he agreed "with nearly all that
M. Justice Powell has to say in his detailed and persuasive
concurring opinion." ld. at 249, 93 S. . at 2059. Thi s
portion of Justice Powell's Schneckl oth concurrence was cited
with approval in Kuhlmann v. WIlson, 477 U S. 436, 451-453,
106 S.Ct. 2616, 2626, 91 L.Ed.2d 364 (1986).

26There is no finding and no evidence tending to indicate even

approxi mately what portion of prisoner wit witing s
constitutionally protected. Qur experience would suggest that it
is extrenely small. See note 17, supra.
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of attorney's fees is vacated.

REVERSED i n PART; VACATED in PART, and REMANDED.
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