United States Court of Appeals,
Fifth Grcuit.
No. 95-50207
Summary Cal endar.

Mel vin GENTRY, Individually and as Personal Representative of the
Estate of M chael Lee Gentry, Deceased; Betty CGentry, Plaintiffs,
and
Cat heri ne Johnson, as Natural Guardian of the Person of and Legal
Guardi an of the Estate of and as Next Friend of Jordan Elizabeth

Centry, a Mnor, Plaintiff-Appellee,

V.

FLI NT ENG NEERI NG AND CONSTRUCTI ON COVPANY, INC.; Sunbelt
Tractor & Equi pnent Conpany, Defendants,

and
Pl anet | nsurance Conpany, Movant- Appel | ant.
Feb. 28, 1996.

Appeal from the United States District Court for the Western
District of Texas.

Bef ore WENER, PARKER and DENNI'S, Crcuit Judges.

PER CURI AM

This case presents the 1issue of whether an enployer
constitutes a "third-party" for purposes of the subrogation
provi sion of the Texas workers' conpensation statute. Tex. Labor
Code 8§ 417.001-417.002 (West Panphlet 1995). Follow ng the death
of Mchael Gentry in a workplace-rel ated acci dent, the appellant,
Pl anet | nsurance, paid $66, 000 i n workers' conpensation benefits to
the mnor child of M. Gentry. The deceased's parents and child
then brought this action under diversity jurisdiction against his
enpl oyer, Flint Engi neering and Construction Co., seeking exenpl ary
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damages pursuant to Tex. Lab. Code Ann. § 408.001(b). The enpl oyer
settled the claimfor $125,000, and Pl anet |Insurance intervened in
the suit seeking a subrogation |ien against the settlenent for the
return of the $66, 000 i n workers' conpensation benefits paid to the
child. The district court denied the claimand Planet |nsurance
now appeals. W affirm

Texas | aw provides for subrogation by insurance carriers to
"enforce the liability of the third party in the nane of the
injured enployee,” and for reinbursenents from awards already
col l ected. Tex. Labor Code § 417.001-417.002 (West Panphl et 1995).
Pl anet | nsurance argues that it can seek reinbursenent from the
plaintiff for funds paid to her in settlenent of her exenplary
damage clains by Planet's insured, the enployer, because an
enployer is a third party under the statute. The district court
held that an enployer is not a third party under the statute.

We review conclusions of |aw de novo. WIllis v. Roche
Bi onedi cal Laboratories, 21 F.3d 1368, 1370 (5th Cr.1994).

In general, the concept of "third persons" against whom
comon-|law actions may be brought for conpensable injuries,
i ncludes all persons other than the injured person's own enpl oyer
and cl asses of persons treated the sanme as the enployer for this
purpose by statute or judicial decision. See Larson, The Law of
Wrkers' Conpensation Vol. 2A § 72.00 et seq. (1995) The Texas
statute shows no intent to depart fromthis general concept.

The full text of the provision at issue is as foll ows:

8§ 417.001. Third-Party Liability



(a) An enployee or legal beneficiary may seek damages
froma third-party who is or becones |iable to pay damages for
an injury or death that is conpensabl e under this subtitle and
may al so pursue a claim for workers' conpensation benefits
under this subtitle.

(b) If a benefit is clainmed by an injured enpl oyee or a
| egal beneficiary of an injured enployee, the insurance
carrier is subrogated to the rights of the injured enpl oyee
and may enforce the liability of the third party in the nane
of the injured enployee or the | egal beneficiary ...

8§ 417.002 Recovery in Third-Party Action
(a) The net amount recovered by a claimant in a
third-party action shall be used to reinburse the insurance
carrier for benefits, including nedical benefits, that have
been paid for the conpensable injury.
We have not found any Texas court decision on the issue of whether
the definition of third-party may include an enpl oyer; neit her
does the statute define "third-party.” W nust therefore |ook to
the ordinary neaning of the term Rivas v. State, 787 S.W2d 113,
115 (Tex. App. —Bal las 1990, no wit.) 1In a statute which describes
the |egal duties owed between enployers and enployees,
“"third-party" clearly nust exclude these first and second parties.?

Any other interpretation of third-party would negate other
sections of the statute. See Volunteer Council v. Berry, 795
S.W2d 230, 240 (Tex.App.-Pballas 1990, wit denied) (Statutory
provi si ons should not be interpreted to conflict with each other.)
For exanple, 8 417.001(a) all ows enpl oyees to sue third-parties for
damages outside of workers' conpensation. Interpretation of

third-party to include enployers would permt tort suits against

!Because we conclude that the enployer is not a "third-party"
we need not reach the question of whether the insurance carrier is
subrogated to the rights of the enployee to punitive or exenplary
damages as well as conpensatory danmages. See 2A Larson 8§ 74. 37.
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enpl oyers and would place this provision in direct conflict with
the exclusive renedy provision in 8§ 408.001(a). Al so, a
differentiation in meani ng between the two ternms is indicated by §
417.004, "Enployer Liability to Third-Party," (enployer is not
liable to third party for reinbursenent or damages unless the
enpl oyer executed, before the enployee's injury or death, a witten
agreenent with the third party to assune the liability.)

The appellants argue that the 1993 anendnents to the Act
indicate a legislative intent to include enployers in the
definition of third-parties. The statute previously read:

8§ 6a. Recovery fromthird person; subrogation; attorney's
f ees.

(a) If the injury for which conpensation is payabl e under th
| aw was caused under circunstances creating a legal liabili
in sone person other than the subscriber to pay damages

respect thereof,

is
ty
in

Tex.Rev.Civ. Stat. Ann. art. 8307 § 6a(a) (Vernon's 1995 Supp. to
Vol une 23) (repealed). The appellants interpret the | ater om ssion
of the language "in sone person other than the subscriber"” as
evi dence of a change in the neaning of the statute.

The replacenent of "person other than the subscriber"” wth
"third-party"” nerely substitutes ternms wi t hout changi ng t he neani ng
of the law. The ordinary neaning of the termitself, especially
within the structure of the workers' conpensation statute, allows
no other interpretation.

Accordi ngly, we AFFI RM



