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Appeals from the United States District Court for the Eastern
District of Louisiana.

Bef ore REAVLEY, H G3 NBOTHAM and BARKSDALE, Circuit Judges.

REAVLEY, Circuit Judge:

On Novenber 7, 1992 an allision occurred between the MV Hatty
Candi es, owned by Oto Candies, Inc., and an offshore oil and gas
platform owned by Nerco Ol & Gas, Inc. and Agip Petrol eum Co.
Nerco's assets were |ater purchased by LLECO Holdings, Inc. As a
result of the accident, three of the wells on the platform were
shut-in for between 31 and 50 days. The parties settled all clains
of actual damages to the platform and tried to the district court
the neasure of danages for the resulting shut-in of the three
wel | s. The district court awarded danmages based upon Candies'
expert's estimation of | oss, and specifically rejected the platform
owner's "lost profits"” calculation of damages. LLECO Hol di ngs,
Inc. v. Oto Candies, Inc., 867 F. Supp. 444, 450-451 (E.D. La. 1994).

The district court's award also included royalty paynents



potentially owed by the platform owers to the U S. Mneral
Managenent Service. |1d. at 451. Both parties appeal.

W are initially asked to resolve the question of whether
"l ost profits" is the proper neasure of danmages when an offshore
well is shut-in as the result of an allision. Qur review of the
district court's | egal conclusions is de novo. Dow Chem cal Co. v.
MV Roberta Tabor, 815 F.2d 1037, 1042 (5th G r.1987). W review
the factual findings under the clearly erroneous standard. |[d.

l.

We begin with the | egal neasure of damages and our deci sion
in Continental Gl Co. v. SS Electra, 431 F.2d 391 (5th G r.1970),
cert. denied, 401 U S 937, 91 S.C. 925, 27 L.Ed.2d 216 (1971).
In a simlar allision, the S.S. Electra collided wth an offshore
oil platform owned by Continental in the Gulf of Mexico. No oi
was | ost in the accident. However, the damage to the platformwas
severe and production was halted. The parties stipulated that the
net inconme which would have been realized during the shut-in was
$60, 000. The district court in Electra awarded Continental
interest on the $60,000 for the 130 day shut-in period as damages.
W rejected this neasure of damages because it did not properly
award Continental for its return on investnent. W stated:

The [platform owners] have lost the use of their capita

i nvestnment in lease, platformand producing wells for 130 days

during which that investnent was tied up without return. The

fact that the sanme anount of profit can be nmade at a later

time wth the sane i nvestnent of capital by renoving fromthe

ground a like quantity of oil at the sane site does not alter

the fact that the [platformowners] are out of pocket a return

on 130 days of use of their investnent. Presumably the oi

conpanies ultimtely wll produce fromthe reservoir all the

oil that is economc to produce, but, as the District Court
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pointed out, it will require 130 days longer to do so. The
[ pl at f orm owners] nust stay on the site 130 days |longer, with
investnment in place, than necessary but for the ship's
negl i gence.

This is no theoretical, shadowy concept of loss. It is
squarely within the basic damage doctrine for mari ne col lision
of restitutio in integrum as applied in nmany conparable
situations.

Electra, 431 F.2d at 392. The doctrine of restitutio in integrum
strictly construed, would limt danages to the difference in the
val ue of the vessel before and after the collision. Delta Mrine
Drilling Co. v. MYV Baroid Ranger, 454 F.2d 128, 129 (5th
Cir.1972). Under this theory of recovery, the owners of an injured
vessel are often entitled to recover for the |oss of the vessel's
use, while laid up for repairs. The Potomac, 105 U. S. 630, 26
L. Ed. 1194 (1882); Electra, 431 F.2d at 392. The recovery of |oss
of earnings has often depended upon the circunstances of the
accident. \ere the accident victim can show no | oss of incone,
the courts have not awarded damages. Brooklyn Eastern Term nal v.
United States, 287 U S 170, 53 S.C. 103, 77 L.Ed. 240 (1932)
(plaintiff's two tugs did the same work as the three had done
before one was damaged); Bolivar County Gravel Co. v. Thomas
Marine Co., 585 F.2d 1306, 1309 (5th Cr.1978) (gravel conpany was
in sane position as before the accident to its dredge and had | ost
no sal es because stockpile of gravel was repl enished after repairs
to dredge). \Were |oss of earnings was shown the plaintiff has
been permtted to recover. Delta Marine, 454 F.2d at 130 (oil
platformi s contract with oil conpany required paynent of $4, 300 per

day while drilling and $3,500 per day for tine in tow or in



repair). In this case Nerco/LLECO and Agip were not able to
produce oil fromother wells to nake up for the | oss of their three
wel | s. Neverthel ess, the platform owers lost no oil or gas
because of the accident. The true danmage to the platformowners as
acknowl edged in Electra is that they will be required to remain at
the site |longer than expected to recover the oil and gas.

The court in Electra rejected the district court's neasure of
damages and chose the alternative neasure of "lost profits”
proposed by Continental. |In a footnote the Electra court |limted
the holding by noting that because the only evidence before the
court was of lost profit, the court did not have to consider
whether a fair return on investnent would be a better neasure of
damages. 431 F.2d at 393 n. 3. Contrary to the platformowner's
position, our holding in Electra did not determne that "Il ost
profits" was the required neasure. W only determned that it was
one neasure of damages and that it was a better neasure than
interest on lost profits.

Candi es' expert, Hi se, testified as to the value of the
platformowner's loss. He testified that only an interruption of
production occurred in this case. Hise estinmated what the nonthly
net revenue of the platformover the |ife of production would have
been had no accident occurred. He also estimted the nonthly net
revenue of the platformduring the life of production after the
shut down due to the accident. Both estimations were discounted to
present value, and the difference constituted what H se determ ned

was the loss to the platformowners as a result of the allision.



The post-col lision val ue necessarily factors in the additional tinme
necessary to recover all oil and gas fromthe reservoir, the | oss
of cash flow during the shut-in period, and the nonthly delay in
receiving revenue over the life of the well as a result of the
acci dent.

The platform owners argue that the mgnitude of the
di screpancy between "lost profits" ($766,018.00) and the actua
award ($140,987.00) are not "in the sane bal |l park™ which indicates
that Hise's calculations nust be incorrect. This evidence could
just as easily denonstrate how excessive the "l ost profits" neasure
of damages is, when conpared to the owners' real | oss.

The platform owners also argue that Hise's opinion and his
calculations are not the "fair return on investnent" contenpl ated
in Electra. The expert acknow edged that his nethodol ogy was
different, but Hi se testified that his nmethod cane to the sane
point as a fair return on investnent. Nevertheless, it is
inportant at this juncture to note that the platformowners offered
no other nethod of calculation for the fair return on investnent.
Rat her, their position before the district court was that they were
entitled to their conputation of |ost profits.

We agree with the district court that Hise's nethodology is a
better neasure of the platform owner's loss than the platform
owners' sumof "lost profits.”

.
The platformowners al so argue the district court was clearly

erroneous i n adopting several of Hise's factual assunptions. They



contend the price of gas forecasted by Hi se has since been proven
not to be true; gas reserves were actually lost during the
shut-in; and finally, the diagram H se used to explain his nodel
does not correspond with the evidence. The platform owner's
conpl aint concerning the decrease in the price of gas in the spot
market is based upon changes in the nmarket after the district
court's judgnent. There was no objection to Hise's price forecast
at trial, and we are not inclined to take "judicial notice" of the
specul ative spot market price for gas and recal cul at e danages. The
district court was not clearly erroneous in accepting Hi se's
estimation of future gas prices.

The platform owner's argunents concerning Hi se's nodel and
the lost oil and gas are contingent upon a finding of actual |oss
or | eakage of reserves. Both argunents require an estimation on
the part of the platformowners to prove their oil or gas |osses.
See Bolivar, 585 F.2d at 1308 n. 2 (burden of establishing that
profits were lost is upon the plaintiff); Skou v. United States,
478 F.2d 343, 345 (5th Cr.1973) (sane). There was no proof that
the platform owners suffered a loss of oil or gas during the
shutdown. Their own expert testified that she was not hired to
determ ne whet her reserves were |lost. A week before trial during
her deposition she testified that there was no | oss. Before trial,
the platform owers filed a nmotion in limne in which they
recogni zed that they were not seeking damages for |ost oil or gas.
LLECO, 867 F.Supp. at 449 n. 8. At trial their expert indicated

that gas or oil reserves were | ost, but she could not estinmate that



| oss. W do not believe the trial court was clearly erroneous in
adopting Hi se's assunptions.
L1,

In Candi es' cross-appeal, it asserts that the district court
was clearly erroneous in not deducting the United States M neral
and Mning Service (MMS.) royalty in its conputation of nonthly
revenue during the shutdown. 1In his original net revenue esti nate,
H se deducted as an expense the MMS. royalty. The district
court, however, required Hi se to recal cul ate those figures w thout
t he expense deducti on. The district court's reasoning for not
i ncludi ng this expense was based on the prem se that after the suit
the platformowners may be forced to pay the MMS. royalty on the
award. The district court's decision was based upon specul ative
testinony. Hise testified that he had heard of one case in which
the MMS. had sought royalty paynents on a court recovery for
shut-in tine. He was unaware of whether the MMS. actually
recovered.

The platformowner's oil and gas | ease requires themto pay a
royalty of 162/ 3%in anmount or val ue of "production saved, renoved
or sold from the |ease area.” W have defined the word
"production,” as "the actual physical severance of mnerals from
the formation." D anond Shanrock Exploration Co., v. Hodel, 853
F.2d 1159, 1168 (5th Cir.1988). Therefore, under this |ease, the
MMS. would not be entitled to a royalty until "production.” No
physi cal severance of oil or gas occurred during the "shut-in"

period. Because the testinony concerning the MMS.'s desire to



seek royalty in the "shut-in" case is specul ative, and because the
| ease indicates the MM S. would not be entitled to such a royalty,
we believe the district court was clearly erroneous in including
the royalty paynents inits award. The | ease between the platform
owners and the MMS. does require a mninmum royalty paynent of
$3. 00 per acre per year to maintain the | ease. W presune that the
actual royalty paynents paid during the year of the accident were
in excess of the mnimumroyalty due, but if not, Candies wll be
responsible for a portion of that cost. Therefore, we remand the
case to the district court to nodify the award to correct the
MMS. royalty rei nbursenent.
| V.

The district court's judgnent is vacated and the case is

remanded for nodification of the anpbunt of recovery.

VACATED and REMANDED.



