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Beverly WOODSON, as Executrix of the Estate of Hayes Hudson
Deceased, Plaintiff-Appellant,

V.

SURG TEK, I NC., Medical Engineering Corp., and Bristol-Mers
Squi bb Co., Defendants-Appell ees.

July 19, 1995.

Appeals from the United States District Court for the Southern
District of Texas.

Before SMTH, EM LIO M GARZA and PARKER, Circuit Judges.

ROBERT M PARKER, Circuit Judge:

Plaintiff appeals the district court's judgnent di sm ssing the
plaintiff's conplaint with prejudice. The district court ordered
the dismssal under its inherent power as a sanction for delays
caused by the plaintiff. Finding that the district court did not
abuse its discretion, we affirm

| .

Unfortunately, to reviewthe sanction of dismssal ultimtely
i nposed by the district court, we nust recount the long and
tortured course this litigation has taken. On Decenber 4, 1991,

the plaintiff, Hayes Hudson,! t hrough his attorney, Veronica Davis,

IM . Hudson died shortly before this appeal was perfected,
and Beverly Wodson has been substituted in his place as
executrix of his estate. However, the relevant proceedings in
the district court occurred during M. Hudson's lifetine.
Therefore, although this appeal is now being pursued on behal f of
M. Hudson's estate, we refer to M. Hudson as the plaintiff.
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filed suit inthe 56th Judicial D strict Court of Gal veston County,
Texas. Hudson all eged that the defendants, Surgitek, Inc., Medical
Engi neering Corporation, and Bristol-Mers Squi bb, were guilty of
negl i gence and gross negligence in the manufacturing and marketing
of penile prosthetic devices, two of which had been surgically
inplanted into plaintiff's body and failed. The inplantation of
t hese devi ces was done, apparently, to counteract inpotence caused
by the advancenent of plaintiff's severe diabetes.

On January 15, 1992, the defendants renoved the case to
federal district court based on diversity of citizenship and it was
assigned to Judge Lake of the Southern District of Texas, Houston
Di vision. The case was ordered to proceed under the Cost and Del ay
Reduction Plan of the Cvil Justice Reform Act providing for
accel erated di scovery. However, the record reflects a conspi cuous
| ack  of activity until June 3, 1992, when a joint
di scovery/ managenent plan was filed. All parties admtted that the
accel erated discovery had not occurred. The defendants' counsel
cl ai med i nadvertence while the plaintiff's counsel, Veroni ca Davi s,
clai med that her personal illness was the reason for nonconpliance.

At a scheduling conference held June 10, 1992, Judge Lake
granted the plaintiff's unopposed notion to transfer venue, and
transferred this case to the Glveston Division of the sane
district. At the sane tine, Judge Lake entered a docket control
order which, anong other things, set Decenber 18, 1992, as the
deadl ine for the conpletion of discovery. In that status, the case

was transferred to the docket of Judge Sanuel B. Kent.



After the transfer of venue, the district court entered an
order announcing that a scheduling conference would be held on
Novenber 5, 1992. Again, the record reflects a conplete | ack of
activity prior to the scheduling conference. A new docket control
order was entered, which provided, anong other things, that
plaintiff would designate his expert wtnesses no later than
Decenber 18, 1992, that defendants woul d designate their expert
W tnesses no |later than January 29, 1993, that discovery would be
conpleted by March 5, 1993, and that trial would begin March 22,
1993. Naturally, these events did not cone to pass as schedul ed.

On January 5, 1993, plaintiff filed a pleading entitled
"Request for a Jury Trial and Change of Trial Date," which alleged
that plaintiff had suffered nedical conplications "believed to be
the result of prosthetic fluid leaking into the body of the
plaintiff," which required additional nedical confirmation. Since
the alleged leaking fluid was a new devel opnment, unknown at the
time of the filing of the original conplaint, and was possibly
"critical to the instant case," plaintiff requested a conti nuance.
On the sane day of the filing of the request for continuance, the
plaintiff filed a "Mdtion to Conpel" challenging the defendants'
asserted objections to her interrogatories and requests for
producti on. This pleading, filed by M. Davis, also included
al l egations of defense counsel's bad faith; it was at this point,
according to the district court, that the proceedings began to
di si ntegrate.

The plaintiff's notions were referred to a magi strate judge



and were heard on January 25, 1993. Because of the plaintiff's
apparently poor nedical condition, the nagistrate postponed ruling
on the request for continuance until February 11, 1993. The
parties were instructed to initiate a tel ephone conference on that
date to update the Court on the plaintiff's nmedical status. The
magi strate extended the defendants' expert wtness designation
deadl ine until February 8, 1993.

The magi strate granted in part and denied in part plaintiff's
Motion to Conpel and ordered answers to the interrogatories to be
made by February 8, 1993, conditioned upon plaintiff's execution of
a confidentiality agreenent. Because of the nearing trial date,
the magistrate scheduled a March 2, 1993 hearing to address, as
necessary, any lingering discovery problens. Final ly, because
plaintiff's jury request was not tinely, and was opposed by the
defendants, the magistrate solicited a pronpt notion from the
plaintiff pursuant to Federal Rule of G vil Procedure 39(b).

On January 26, 1993, the defendants filed an opposed notion
for leave to anend their original answer to respond nore
specifically to the allegations of plaintiff's conplaint and to
clarify and expand the affirmative defenses they wi shed to assert.
The magi strate granted defendants' notion, and the anended answer
was filed that sane day.

On February 5, 1993, the defendants filed a "Motion to Strike
Plaintiff's Late Designated Experts or, in the alternative, to
Conpel Production of Experts' Reports." The notion also contained

a request for continuance. The notion alleged that plaintiff's



expert wtnesses were designated several days too late and,
regardl ess, that no expert reports had been supplied. The docket
control order specifically required that the designation of expert
W t nesses be acconpanied by the contenporaneous tender of each
expert's prelimnary witten report. The nmagistrate |judge
imedi ately attenpted to schedule a hearing on the notion by
t el ephone. However, plaintiff's counsel Davis was unavail abl e at
that time and then failed to contact the Court, as ordered, by noon
of that day in order to coordinate the hearing. In fact, Davis
never contacted the magistrate by phone, electing instead to
forward a witten response by facsimle to the clerk on February 8,
1993.

The plaintiff's witten response stated that expert reports
had not been produced because none had been prepared, wth the
exception of the inplantation and explantation reports of Dr.
M chael Warren, the surgeon who perforned those procedures.
Plaintiff's counsel argued that plaintiff should not be required to
produce a docunent that is not in existence. M. Davis apparently
offered no explanation for the failure to have such reports
prepared except that because the plaintiff was still undergoing
treatnent preparation of such reports would be premature.

The magi strate excused the tardy designation, but required
witten reports fromplaintiff's identified experts, Drs. Warren
and Rogers, to be provided no later that February 16, 1993, wth
the warning that failure to provide the reports would result in the

non-conplying expert being stricken. The defendants' expert



W t ness designation deadline was extended to March 5, 1993, and
di scovery was extended to March 17, 1993. The defendants' request
for a continuance was denied, but the due date for the joint
pretrial order and the date of the pretrial conference were
extended. Both parties' requests for sanctions were deni ed.

On February 9, 1993, the plaintiff filed a "Mtion for
Protective Oder/Mtion to Quash Taking of Deposi tions, "
conplaining that the depositions of Drs. Warren and Rogers and
ot hers were schedul ed wi thout reasonable notice. The notion al so
alleged that the plaintiff, health permtting, intended to have Dr.
Warren renove the penile device still in plaintiff's body prior to
trial and that the defendants had w thheld from production the
first penile device thereby frustrating plaintiff's ability to
determ ne the cause of his nedical problens. Plaintiff's counsel
contended that these two problens needed to be solved before the
doctors' depositions would be conpletely neaningful. The notion
al so chall enged the defendants' attenpt to take Davis' deposition
on the issue of attorneys' fees.

The defendants filed a response to plaintiff's notions the
sane day. The defendants did not object to the postponenent of the
schedul ed depositions, but alleged that Davis had rebuffed all
efforts by defense counsel to confer prior to the filing of the
nmotion regarding alternate nmutual ly conveni ent depositions dates.
The defendants attached as an exhibit to their response a letter
fromdefense counsel to Ms. Davis dated February 8, confirm ng that

the depositions were cancelled and in the process of being



reschedul ed.

The magistrate held a tel ephone conference on plaintiff's
nmotion to quash on February 10, 1993. The nmgi strate quashed the
doctors' depositions, subject to sanme being rescheduled prior to
March 5, 1993. The nmgi strate al so quashed the deposition of Davis
in favor of subm ssion of a detailed report of her attorney's fees
by March 12, 1993. In addition, the nagistrate ordered the
def endants to produce the first prosthetic device.

On February 16, 1993, the plaintiff tendered an expert report
fromDr. Warren. The magistrate held a tel ephone conference the
sane day on the defendants' clains that the tendered report was not
sufficient. The magi strate ordered that the report be suppl enent ed
by the followi ng day. The supplenental report was not provided,
however, until February 23, 1993. On February 23, the defendants
moved to strike the plaintiff's designation of Dr. Warren as an
expert wi tness because of fatal deficiencies in his reports.? The
plaintiff's designation of Dr. Rogers as an expert had al ready been
stricken because of plaintiff's failure to provide the required
expert witness report. Noting that an order striking Dr. Warren
woul d | eave the plaintiff w thout any expert witness for trial, the

magi strate deni ed the defendants' notion.

2The defendants contended that the reports, even as
suppl enented, failed to contain any opinion of Dr. Warren
concerning the ultimate issues in the case: whether the devices
were defectively designed or manufactured, whether the defendants
were negligent, whether the defendants failed to warn plaintiff
of any matters relating to the devices, or why the devices had
failed. In its order dismssing the plaintiff's clains, the
district court noted that it had reviewed the reports and agreed
wi th the defendants' assessnent.



On February 25, 1993, the nagistrate again held a tel ephone
conference on the i ssue of depositions. The defendants had noticed
the depositions of the plaintiff and Dr. Warren on February 3,
1993, to be taken March 2 and March 3, respectively. The
magi strate ordered that the plaintiff appear for his deposition on
March 2. This order apparently not being satisfactory to the
plaintiff, plaintiff's counsel, M. Davis, filed a "Mtion for
Protective Order/ Mtion to Quash Taki ng of Depositions/ (bjections
to Order of Magistrate" on March 1, 1993. The defendants filed a
response the sane day.

Davis alleged that on February 23 (twenty days after the
depositions were noticed) she discussed possible dates for the
depositions and advi sed counsel of a personal doctor's appoi nt nent
that she m ght not be able to reschedul e. She also stated that she
was not sure that plaintiff's health would permt the taking of his
deposition although he had recently been discharged from the
hospital. Additionally, Davis conpl ai ned that during the tel ephone
conference of February 25, defense counsel had m srepresented facts
and failed to permt her sufficient tine to present her argunent.
The defendants chall enged all of Davis' allegations.

Thus, the magistrate held another telephone conference on
March 1, 1993 on the matter of depositions. The magi strate ordered
plaintiff's deposition to commence on March 3, 1993 at 8:00 a. m,
in Galveston, Texas, at a mutually acceptable site or at the
courthouse. The plaintiff's deposition was to recess to permt Dr.

Warren's deposition to be taken beginning at 1:00 p.m the sane



day. The plaintiff's deposition was to continue thereafter until
conpl eted. The magi strate cautioned that plaintiff's nonappearance
woul d be excused only if his treating physician would confirm by
affidavit that his travel to Galveston was |ife-threatening.

On the norning of March 3, three attorneys representing the
vari ous defendants appeared at the federal courthouse in Gal veston
for plaintiff's deposition, having traveled from Dallas, San
Antoni o, and New York, only to find that neither plaintiff nor
plaintiff's counsel was going to appear. Davis had notified the
magi strate's office that the plaintiff was not going to appear, but
gave no such notice to defense counsel. Davis had not provided an
affidavit fromplaintiff's doctor. The nagistrate, in the presence
of defense counsel, pronptly initiated another tel ephone conference
with Davis. The magistrate ordered Davis to submt an affidavit
fromplaintiff's doctor to verify that the plaintiff was unable to
attend his deposition for nedical reasons. The nmagistrate
cautioned that failure to provide such an affidavit by the
follow ng day woul d result in a recomendation that the plaintiff's
conpl ai nt be stricken. The deposition of Dr. WArren was ordered to
proceed in Davis' absence.

Shortly after the tel ephone conference, however, word was
received that Ms. Davis had contacted Dr. Warren and advised him
that he m ght be joined as a defendant in this litigation. G ven
that Dr. Warren, plaintiff's only remaining expert w tness, m ght
be joined as a party-defendant, the nmgistrate canceled his

deposition pending resolution of the proposed |oinder. The



magi strate informed the parties that if he received the doctor's
af fidavit, he woul d postpone the trial date and enter a stay of the
litigation to nonitor the plaintiff's nedical condition and to
allow for the sixty-day notice period required by the Texas Mdi cal
Liability and I nsurance | nprovenent Act.® The nmmgi strate al so gave
t he defendants until March 15, 1993 to file a notion for sanctions
to recoup the costs and attorneys' fees attendant to their
fruitless trip to Gal veston.*

Late in the day on March 3, the magistrate received an
affidavit from the plaintiff's doctor confirmng plaintiff's
inability to appear for his deposition. The next day, the
magi strate entered an order staying the litigation until June 4,
1993, at which tinme a scheduling conference was to be conduct ed.
The order specifically advised that the sixty-day notice period
woul d not be considered tolled by the stay, and that the questions
of sanctions and settlenent m ght be addressed during the stay.

At the time the stay was ordered, there renained pending
motions filed by the plaintiff regardi ng di scovery and joi nder, as
well as plaintiff's objections to the magistrate's order all ow ng
the defendants to anmend their answer. On March 15, 1993,
defendants filed a motion for sanctions, seeking $2,617.40 as
costs, expenses, and fees attendant to the Galveston trip. On the

sane day, although the magi strate had not inposed sanctions at that

STexas Revised Cvil Statutes, Art. 4590i § 4.01.

“The sanctions, if any, were to be inposed on Davis
personal ly, pursuant to 28 U. S.C. § 1927
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time, the plaintiff filed "Plaintiff's Cbjections to Magistrate's
Order for Sanctions and Staying Further Litigation," which rehashed
Davis' conplaints about defense counsel and asked for the
i nposition of sanctions.

On April 15, 1993, the magistrate sent a nenorandum to the
district court coordinator suggesting that a settlenent conference
m ght be in order because of the incredible level to which this

litigation had deteriorated.® Thus, at the magistrate's urging,

The nenb was not intended to be a part of the file, but it
was placed on the correspondence side of the clerk's file and al
parties becane aware of its existence. Because of the nature of
its ultimate disposition, the district court nmade all relevant
correspondence a part of the record. The neno read as foll ows:

DATE: April 15, 1993

TO Loui se Johnson

FROM John R Froeschner

RE: Hudson v. Surgitek, C. A No. G 92-284

In early March | entered an Order staying any
proceedings in this cause by virtue of the Plaintiff's
poor health; by doctor's affidavit submtted to ne he
was found physically unable to appear for deposition or
to appear for trial. M observations, for what they
are worth, lead ne to believe that Plaintiff's counse
is not financially able to pursue this clai magainst
t he Defendant and, as a result, the case, which appears
to have substantial nerit, has deteriorated to the
poi nt where a disservice mght be suffered by the
Plaintiff when the stay is |lifted. | also believe that
t he Defendants would very nuch like to settle this
matter but have not been able to get Plaintiff's
counsel to engage in any reasonable settl enent
di scussi ons.

| believe that if the cause were set for a
settl enent conference sonetine in May or early June (I
have a scheduling conference set for June 4 at 10: 00
a.m) that Judge Kent could get the matter settled
which is probably in the best interest of everyone

11



the district court scheduled a settlenent conference for June 3,
1993. The nmagistrate rescheduled the post-stay scheduling
conference for June 3, 1993, comencing imediately after the
settl enment conference, if necessary.

On June 3, 1993, the attorneys attended the settlenent
conference and t hrough adm ttedly aggressi ve negoti ations, wth the
district judge participating, agreed to settle the case for
$85, 000. 00.® The next day, the district court entered an order
adm nistratively closing the case without prejudice to any party to
re-open the matter if the settlenent could not be perfected.
Pendi ng final settlenent, both parties' requests for sanctions were
def erred. As it turned out, however, this matter was far from
over.

On July 2, 1993, the defendants filed a notion to enforce the

settlenment agreenent, alleging that the plaintiff, through his

involved in this litigation.

My stay order specifically notified the parties
that | wll deal wth possible sanctions agai nst
Plaintiff's counsel for her failure to notify defense
counsel not to appear in Galveston for the
Court-ordered deposition of her client and further that
the District Court mght schedule a settl enent
conference during the period of the stay. The sanction
request is ripe for consideration, but if Judge Kent
el ects to have a settlenent conference, | would prefer
to |l eave that matter unresolved until the conpletion of
the settlenent conference. | would be happy to do the
settlenment conference but | don't think I would be able
to get the matter resolved; | think Judge Kent can.

| you have any questions, please call, and pl ease
keep ne advi sed.

5The settl ement negotiations held June 3 were conducted off
t he record.
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counsel Davis, refused to settle any claimhe m ght have rel ating
to silicone poisoning unless the defendants woul d pay $210, 000. 00.
The defendants sought specific perfornmance of the settlenent
agreenent and attorneys' fees attendant to the notion. On the sane
day, the district court entered an order granting the defendants

notion to enforce the settlenent.

On July 6, 1993, Davis filed the Plaintiff's "Mdtion to
Enforce Settlenent Agreenent as Verbalized or Mtion to Re-Open
Case," all eging that she had expressly reserved the right to pursue
the silicone cause of action. She asked the district court to
force the defendants to pay the $85,000.00 while preserving the
plaintiff's right to pursue the silicone claim or, in the
alternative, to re-open the case. The district court entered
another order, this tine on plaintiff's notion, to enforce the
settlenent, and ordering execution of a "full and final rel ease ...
releasing all clains Plaintiff has arising from his allegedly
failed penile inplant."

On July 23, 1993, the defendants filed their "First Anended
Motion to Enforce Settlenent Agreenent" because, despite the
district court's orders of July 2 and July 6, M. Davis stil
refused to execute any release that failed to preserve plaintiff's
right to pursue a future cause of action for silicone poisoning.
This notion pronpted the July 26 filing of "Plaintiff's Second
Motion to Enforce Settlenent Agreenent as Verbalized or Mdtion to
Re- Open Case, " which agai n argued that the silicone poi soning claim

had been specifically exenpted fromthe settlenent. The plaintiff
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sei zed upon the | anguage in the district court's July 2 order that
the settlenment addressed only clains "raised inthis lawsuit" and
its July 6 order that plaintiff was settling "all clains Plaintiff
has," which Davis argued did not include the | ong-ago di scl osed but
not vyet affirmatively pleaded cause of action for silicone
poi soni ng. Davis al so sought sanctions fromdefense counsel in the
amount of $100,000.00 and attorneys' fees of $2,000.00 for the
defendants' recalcitrant behavior in refusing to honor the
settlenment and the district court's orders enforcing sane.

The district court set a hearing for August 21, 1993 to
resolve this dispute. Qobvi ously, however, the hearing date
schedul ed was not soon enough to satisfy Ms. Davis. On August 4,
1993, she filed "Plaintiff's Second Motion for Sanctions/Mtion to
Enter Orders for Settlement and Rel ease."’ The notion, insofar as
it dealt wth sanctions, conplained that the defendants
"subterfuge, recalcitrance," and dishonesty in the discovery
ordered by the Magistrate Judge on January 25, 1993, had denied

plaintiff proper discovery and inflanmed the district court, in sone

This notion was acconpanied by a letter to the district
court's coordi nator dated August 2, 1993. Alleging, initially,
t he defendant's underhanded tactics in procuring the setting of
t he August 21, 1993 hearing date, the body of the letter
concl uded

[t] he date of August 21, 1993, is wholly unacceptable.
My client is an extrenely ill man. This is one of the
reasons he chose to enter into settlenent negotiations.
H's health is indeed to (sic) precarious to wait that
long. If Judge Kent can not (sic) entertain the
Motions before this Court, | amrequesting that he
appoint a Visiting Judge or transfer this cause to
anot her area of venue, preferably Houston or Dallas so
that this matter m ght be ruled on i medi ately.
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unexpl ai ned way, so as to "devalue Plaintiff's case" to a val ue of
$85, 000. 00. Davi s sought an award of costs and attorneys' fees and
an order striking the defendants' pleadings.

On August 13, 1993, the defendants responded by rem ndi ng t he
district court that the plaintiff had only one remaining expert,
Dr. Warren, who not only was unable to give an opinion as to the
defendants' liability on any ultimte issue in the case, but also,
if the case were re-opened, was going to be sued by the plaintiff,
presumably for sonme form of nmal practice. The defendants argued
that despite the "sunmmary judgnent" posture of the case, they
settled the matter in its entirety for $85,000.00. Any
post-settlenment attenpt to "carve out"” the silicone poi soni ng cause
of action, they argued, was unfounded and defi ed conmon sense. The
defendants took issue with M. Davis' harangue and asked the
district court to order plaintiff to execute a release of all
clains, including any cause of action for silicone poisoning.

On August 20, 1993, the district court heard the nptions
relating to enforcenent of the settlenent.® |t becane apparent at
the hearing, and the district court specifically found, that there
had not been a neeting of the mnds regarding the scope of the

settlenent negotiated June 3.° In an effort to salvage the

8Thi s hearing was recorded and transcribed in its entirety,
and is part of the record on appeal.

However, in its opinion of January 5, 1994, the district
court said "There is no doubt in this Court's mnd that the
prospect of a silicone poisoning cause of action surviving a
settl enent agreenent was never discussed at the settl enent
conference on June 3, 1993." Dist.C.Op. at 25 (Cv. No. G92-
284, January 5, 1994).
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settlenent, the district court, with the agreenent of all parties,
ordered that the plaintiff undergo nedical testing to determ ne the
presence, if any, of silicone in his body. The parties agreed, on
the record, that if the testing were negative the settlenent would
be enforced and the silicone poisoning cause of action rel eased.
On the other hand, if the test results were positive, the
settlement would be set aside, the case would be reinstated, and
the plaintiff would be permtted to anend his conpl ai nt and proceed
to trial before a different district judge.?

Still hoping to facilitate settlenent in reasonably pronpt
fashion, the district court asked the parties to acconplish the
agreed upon nedical testing "cooperatively and pleasantly."” The
specinen retrieval was to take place within thirty days, and the
testing was to be conpleted within thirty days of the sanple
retrieval. The parties were asked to agree, if possible, on a
pat hol ogi st to performthe testing or, absent such agreenent, to
submt two nanes each to the district court from which the court
woul d choose. The record clearly indicates that the parties agreed
to these terns voluntarily.

The district court noted the "vituperative pleadings that
[ had] been rifling back and forth," and asked the parties to
initiate a conference call regardi ng any probl ens that m ght ari se,

rather than filing any pl eadi ngs and att acki ng one anot her therein.

°Judge Kent indicated at the hearing that he would grant a
nmotion for recusal if this matter were to proceed to trial
because of the intimate role the court had played in the
settl enment negotiations and evaluation of plaintiff's case.
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Despite the district court's request, on August 31, 1993, Davis
sent a letter to the district court asking the court, once again,
to enforce the plaintiff's version of the settlenent agreenent
reserving to plaintiff and/or his heirs the right to pursue a
subsequent action for silicone poisoning and/or wongful death in
connection therewith. The letter also clained a fruitless attenpt
to locate a pathologist to perform the necessary testing.
According to the letter, the court's proposal was unworkable
because the necessary tissue retrieval would require extensive
surgi cal procedures prohibited by plaintiff's current nedical
condition.'* Davis' letter also nade another attenpt to convince
the district court that plaintiff had "been forced to be subjected
to this position due to the recalcitrance and/or refusal of the
Defendants in entering into the settl enent as agreed on the date of
June 03, 1993."

Naturally, Davis' letter pronpted a response from the
def endant s. By letter dated Septenber 3, 1993, the defendants
confirmed that the proper testing would require a tissue bi opsy but
took issue with the clainmed inability to |ocate a pathol ogist
willing to performthe procedure. The defendants asserted that a
Dr. WIllianms, the Chief of Pathology at St. Joseph's Hospital in
Houston, Texas, was willing to performthe testing and that they
had | eft several unanswered nessages at Davis' office in an attenpt

to confer wwth her in this regard.

1The district court later learned that Dr. Carl Davis,
plaintiff's attendi ng surgeon, was not infornmed of the court's
order for specinen retrieval until OCctober 18, 1993.
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A witten order nenorializing the contingent settlenent
agreenent reached at the August 20 hearing was signed Septenber 10
and entered Septenber 13, 1993. However, still undaunted by the
district court's order requiring negative results of the silicone
testing as a condition to enforcing the $85, 000. 00 settlenment, and
t he adnoni shnment against filing further interim pleadings, Davis
filed a "Motion for Contenpt and Brief in Support Thereof and
Motion for Sanctions" on Septenber 23, 1993. Davis again argued
that she had expressly reserved the right to pursue the silicone
poi soni ng cause of action, and condemed t he def endants' "w ongful"
refusal to honor the $85,000.00 "partial" settlenent. Plaintiff's
counsel went so far as to claimthat there were no disputed facts

regardi ng the settlenment agreenent," and asked the district court
to find the defendants and their counsel to be in contenpt, to
assess damages agai nst the defendants and their counsel in the
amount of $250, 000.00, and to award plaintiff attorney's fees in
t he amount of $14,553.00. Contenporaneously, Davis also filed a
"Motion to Lift Stay of Discovery and Motion to Conpel Discovery,"
re-urging conplaints previously nmade regardi ng discovery. Thi s
motion, while briefly reiterating allegations of defense counsel's
dilatory tactics, also suggested that the "clear failure" of the
district court to correctly apply the | aw of di scovery was an abuse
of discretion subject to nmandanus.

On Septenber 24, 1993, in response to the notions filed by

Davis the day before, the district court set a status conference

for October 5, 1993, and sent witten notice of the conference to
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all parties. The district court's attenpts to set these
proceedi ngs back on track obviously did not neet with plaintiff's
approval, as Davis imediately filed a petition for wit of
mandanmus with this Court. After reciting a litany of "abuses" she
and the plaintiff had been subjected to by the district court and
magi strate judge, Davis asked this Court to enforce the $85, 000. 00
partial settlenment and to vacate all orders relating to silicone
testing. In the alternative, Davis asked this Court to nandate
that the district court |ift the stay of discovery and transfer the
matter to Houston because of the extrene prejudice shown by the
judges in the Galveston division. Davis also asked that the
litigation be stayed pending this Court's ruling on plaintiff's
petition.

On Sept enber 30, 1993, Davis sent the district court a copy of
the petition, advised the court that she was seeking a stay of the
litigation, and announced that she would thus not appear at the
status conference on Cctober 5, 1993. Upon | earning of plaintiff's
petitionto this Court, and to allowtine for proper consideration,
the district court cancel ed the conference schedul ed for Cctober 5.

On Cctober 5, this Court denied plaintiff's petition for wit
of mandanus. Upon receipt of this Court's ruling, the district
court reschedul ed the status conference for Novenber 2, 1993, and
sent notice to counsel. It was clear to the district court that
"the case needed to be re-opened and a docket control order

established to provide for its disposition." Unfortunately, the

2Dist. Ct. Op. at 24.
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plaintiff seemed determ ned not to give the district court any such
opportunity.

Not being satisfied with this Court's initial determnation
that an extraordinary wit was unwarranted, Davis sought a
rehearing en banc of plaintiff's petition. On Novenber 1, 1993,
Davis again asked this Court for a stay of proceedings in the
district court pending a ruling on plaintiff's suggestion for
rehearing en banc. Davis notified the district court of her
filings by facsimle transm ssion on the sane day.

This Court denied plaintiff's notion to stay proceedi ngs on

BMs. Davis' letter to the clerk of this Court dated
Novenber 1, 1993, went, in relevant part, as foll ows:

On or about Cctober 22, 1993, | filed a Suggestion for
Rehearing in the above referenced cause. In so doing,

| requested a stay of all matters pending in the United
States District Court pending a ruling on the
Suggestion for Rehearing. A Scheduling conference is
schedul ed for tonorrow, Novenber 02, 1993. O course,
the scheduling of the hearing conference indicates that
the trial judge will not uphold the orders entered in
connection with the settlenent which is the object of
the Wit of Mandanus and the Request for Rehearing.

Since the Court of Appeals has not yet made a ruling on
the matters | have filed which are pending before it, |
am requesting the granting of the stay of litigation in
this matter until a ruling fromthe Court of Appeals
has been obt ai ned.

| regret the |lateness with which this is being
forwarded to you. Unfortunately, | spent the norning
at the doctor's office being exam ned, discussing test
results and being prepared for preoperative procedures.
Pl ease be advised that | will be in Houston on Tuesday,
Novenber 02, 1993, being subjected to preoperative
procedures and will be having surgery on Novenber 03,
1993. You may reach ne at (409) 345-2092. A recorder
will be onif | amnot available to answer the

t el ephone.
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t he sane day, Novenber 1. Relying on her suggestion for rehearing
en banc, a personal nedical appointnment, and an unresolved
t el ephone request with the district clerk's office, plaintiff's
counsel failed to appear at the status conference on Novenber 2,
1993. Ms. Davis had not, at that tine, identified the nature of
her all eged nedi cal appointnent or explained why it could not be
rescheduled. Gven the history of delays and schedul i ng probl ens
inthislitigation,* the district court quite understandably vi ewed
this excuse with skepticism Under the circunstances, the district
court viewed Davis' failure to appear as "yet another obstruction
to the progress of this plagued and hostile litigation."*™ Thus,
in the exercise of its inherent powers to control the conduct of
| awyers practicing beforeit, the district court pronptly di sm ssed
the plaintiff's cause of action with prejudice.

On Novenber 23, 1993, the plaintiff filed a "Mtion for
Rehearing/ Motion for New Trial/Mtion to Recuse." Finally, with
this notion, Davis submtted proof of her nedical treatnent on
Novenber 2. Davis contended, however, that she did not request a
conti nuance of the status conference because (1) there was no
action before the district court at the tine because this Court had

not yet ruled on her suggestion for rehearing of plaintiff's

YThe district court noted that it was not "the first tine
Davi s' all eged personal nedical problens had i npeded the progress
of this case; it had kept her fromengaging in the accel erated
di scovery during the five nonths imediately foll ow ng the
renmoval of this case to federal court and it had caused probl ens
schedul i ng depositions.” Dist.C.Qp. at 24.

Bhist.Ct.Op. at 25.
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petition for wit of mndanus, and (2) counsel was totally
prohibited from filing any further pleadings in this matter by
order of the district court. Davis also argued that the district
court had failed to respond to her telephone inquiries of the
clerk's office regardi ng whet her she was expected to appear at the
status conference. |In addition, Davis argued that the actions of
Judge Kent were the result of bias and prejudice, and thus that
Judge Kent shoul d recuse hinsel f.16

Al so on Novenber 24, the district court received a copy of a
letter Ms. Davis sent to one of the defendants' attorneys, which
conplained of a "conplete subversion of the judicial process.”
Stating that she found defense counsel's actions to be "equally

cul pable as the Court['s]," she accused her adversaries of serious
acts of m sconduct, and enclosed a draft of a letter to the State
Bar of Texas Disciplinary Conmttee reconendi ng their disbarnent.
The l etter | evel ed nunerous all egati ons of m sconduct, including an
all egation that sone special relationship existed between defense
counsel and the district court. On the sane day, the district
court received a letter fromDr. Carl Davis, plaintiff's attending
surgeon, which indicated that he had not been infornmed of the
court's order for specinen retrieval until October 18, 1993. By

tragic coincidence, Novenber 24 was also the day that the

plaintiff, Hayes Hudson, died at Methodi st Hospital in Houston

W& note that Judge Kent had already indicated on the
record his willingness, if this matter were reinstated, to recuse
hi msel f because of his intimate role in settlenent negotiations.
Ms. Davis' clains of bias and prejudice were thus certainly
grat ui t ous.
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Texas.

On January 4, 1994, the district court denied plaintiff's
nmotions for rehearing and new trial, issued an opinion and order,
and entered final judgnent dismssing plaintiff's cause of action
wth prejudice. This appeal followed.

.

The appel | ant, the personal representative of Hudson's Estate,
argues that the district court abused its discretion when it
di sm ssed Hudson's cause of action under its inherent authority.
The appellant also argues that the district court erred by
di sm ssing Hudson's clainms while a Suggestion for Reheari ng En Banc
on plaintiff's Petition for Wit of Mandanus was pendi ng because if
the petition had been granted the clains before the district court
woul d have been settled. Appellant contends that the petition and
suggestion for rehearing divested the district court of
jurisdiction and thus it was without power to enter an order of
dismssal. Finally, appellant argues that the district court erred
in refusing to enforce the plaintiff's version of the purported
settl enent.

The Defendants/ Appellees contend that the dismssal wth
prejudice was within the district court's inherent power and was
appropriate under the circunstances. The Defendants al so argue
that the district court was not without jurisdiction to dismss
plaintiff's clains, and that the district court's finding that
there was no neeting of the mnds as a result of the June 3

settl enment conference was not clearly erroneous. W agree.
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L1,
A. JURI SDI CTI ON

Appel lant's contention that the district court was deprived
of jurisdiction by the petition for wit of nmandanus and request
for stay is without nerit. As a general rule, a perfected appeal
froma final judgnent or reviewable order of a district court does
vest jurisdiction in the appellate court and termnates the
jurisdiction of the district court. This rule does not apply to
petitions for wit of nandanus.

Mandanus petitions request an extraordinary renedy that is
only appropriate in exceptional circunstances. Moreover, because
such requests are only granted in exceptional circunstances, the
Federal Rules of Cvil Procedure do not provide for an automatic
stay of district court proceedings while a petition for wit of
mandanus is pending. |If the district court or the court of appeals
finds it appropriate to stay proceedings while a petition for
mandanmus relief is pending, such a stay may be granted in the
court's discretion. However, absent such a stay, the jurisdiction
of the district court is not interrupted. |In the present case, no
stay was granted. Thus, the district court had jurisdiction and
retained the authority to enter the order of dism ssal.

B. REFUSAL TO ENFORCE SETTLEMENT
The appellant's contention that the district court erred in

refusing to enforce the plaintiff's version of the settlenent

Y"Griggs v. Provident Consunmer Discount Co., 459 U.S. 56,
58, 103 S.Ct. 400, 401-02, 74 L.Ed.2d 225 (1982).
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pursuant to its July 2 and July 6, 1993 orders is also wthout
merit. It is apparent fromthe record that follow ng the June 3,
1993 settlenent conference, the district court believed that
agreenent had been reached to settle all clains arising fromthe
allegedly defective penile inplants. Despite the appellant's
creative attenpts to construe the court's orders to the contrary,
it is clear that it was with this intention that the district
court's orders of July 2 and July 6 were entered. In its opinion,
the district court stated unequivocally that it did not recall the
express reservation of the silicone poisoning claim plaintiff's
counsel clainms to have made on June 3. It is clear, however, that
the court accepted plaintiff's counsel's statenents regardi ng her
under st andi ng of the June 3 settl enent and found that there had not
been a neeting of the mnds on that date. Under the circunstances,
we cannot say that this finding is clearly erroneous.

In any event, the July 2 and July 6 orders were superseded by
the district court's order follow ng the August 20, 1993 heari ng.
This order reflected the agreenent of all parties, through counsel,
that settlenent of all of plaintiff's clainms would be enforced only
if testing for silicone poisoning returned negative results. The
only alternative provided in the order was re-opening the case with
an opportunity for plaintiff to anmend his conplaint. There was no
provi sion for enforcenent of a partial settlenent |Iike that desired
by the appellant. Thus, appellant's contention that a partial
settl enment should now be enforced by this court is wthout basis.

C. DI SM SSAL UNDER THE COURT' S | NHERENT POVER
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Followng plaintiff's counsel's failure to appear at the
stat us conference on Novenber 2, 1993, the district court di sm ssed
the plaintiff's clains under its inherent power to control the
conduct of attorneys practicing before it. Based primarily on
plaintiff's continued and extraordinary efforts to enforce the
purported settlenent of June 3, and plaintiff's apparent refusal to
conply with the contingent settlenment agreed to on August 20, the
district <court found that the clear record of delay and
cont umaci ous conduct justified the dism ssal of the conplaint.

The federal courts are vested wth the inherent power "to
manage their own affairs so as to achieve the orderly and
expedi ti ous disposition of cases."'® This power is necessarily
incident to the judicial power granted under Article Il of the
Constitution.!® This includes the power of the court to control its
docket by dism ssing a case as a sanction for a party's failure to
obey court orders.? However, when these inherent powers are

i nvoked, they nust be exercised with "restraint and di scretion."?

Dismssing a case with prejudice is a harsh sanction, but we wll

8 jnk v. Wabash R Co., 370 U S. 626, 630, 82 S.Ct. 1386,
1389, 8 L.Ed.2d 734 (1962).

®Natural Gas Pipeline Co. of America v. Energy Gathering,
Inc., 2 F.3d 1397, 1406 (5th Cr.1993), cert. denied, --- US --
--, 114 S.Ct. 882, 127 L.Ed.2d 77 (1994).

2%l'n re United Markets International, Inc., 24 F.3d 650, 654
(5th Gr.), cert. denied, --- US ----, 115 S.C. 356, 130
L. Ed. 2d 310 (1994).

2lChanbers v. NASCO, Inc., 501 U S 32, 44, 111 S.Ct. 2123,
2132, 115 L.Ed.2d 27 (1991); Natural Gas Pipeline, 2 F.3d at
1406 (quoting Roadway Express, Inc. v. Piper, 447 U S. 752, 764,
100 S. . 2455, 2463, 65 L.Ed.2d 488 (1980)).
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uphold an involuntary dism ssal unless the district court has
abused its discretion.?? This Court has held that such sanctions
shoul d be confined to instances of "bad faith or willful abuse of
the judicial process.” W hold that plaintiff's actions neet this

st andar d. 23

22Chanbers, 501 U.S. at 54-56, 111 S.C. at 2138; United
Mar kets, 24 F.3d at 654.

ZUnited Markets, 24 F.3d at 654 (quoting Pressey v.
Patterson, 898 F.2d 1018, 1021 (5th Cir.1990)). The district
court inplicitly found "a clear record of delay or contumacious
conduct" that justified dismssal. 1In along |ine of cases, this
Court has held that the sanction of dism ssal should only be
i nposed in the face of a "clear record of delay or contumacious
conduct" if "the court first finds that a | esser sanction would
not have served the interests of justice." Securities and
Exchange Commin v. First Houston Capital Resources Fund, Inc.,
979 F.2d 380, 382 (5th Cr.1992); Berry v. CIGNA/RSI-CI GNA, 975
F.2d 1188, 1191 (5th Cr.1992); MNeal v. Papasan, 842 F.2d 787,
790 (5th Cir.1988); Price v. Mcdathery, 792 F.2d 472, 474 (5th
Cir.1986); Callip v. Harris County Child Wl fare Dept., 757 F.2d
1513, 1519 (5th G r.1985); Rogers v. Kroger Co., 669 F.2d 317
320 (5th G r.1982); Veazey v. Young's Yacht Sale and Service,
Inc., 644 F.2d 475, 477 (5th Cr. Unit A 1981). However, each of
t hese cases involved a review of sanctions inposed under the
Federal Rules of G vil Procedure.

By contrast, sone of this Court's opinions involving
review of sanctions inposed under the court's inherent power
have hel d the sanction of dism ssal should be [imted to
i nstances of "bad faith or willful abuse of the judicial
process.” In re United Markets International, Inc., 24 F. 3d
650, 654 (5th G r.1994); Pressey v. Patterson, 898 F.2d
1018, 1021 (5th G r.1990). Although this Court has never
expressly addressed the distinction between these two
standards, it has at |least stated that "[t]he trial court's
di scretion to inpose sanctions under its inherent power is
even nore limted." Pressey, 898 F.2d at 1021.

Since the appellant does not argue that the district

court applied the wong standard, we will not address the
substantive difference between these distinct |ines of
authority. Instead, we find that any error in this regard

woul d be harmless in the present case since the nore
stringent standard has been net.
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Al t hough the district court recounted the entire history of
this hostile litigation in its order of dismssal, we read the
district court's opinion as relying primarily on plaintiff's
counsel's conduct followi ng the hearing held August 20, 1993. As
di scussed above, all parties agreed at this hearing that absent
negative results of tests for silicone poisoning the settlenent
agreenent would not be enforced. Yet, despite Ms. Davis' express
agreenent to the testing conditions, she filed another request to
enforce a partial settlenent.

Davis' letter to the court of August 31 clainmed an inability
to find a pathologist to performthe necessary tests and that the
tests were prohibited by the plaintiff's nmedical condition. The
record reflects, however, that defense counsel |ocated qualified
pat hol ogists and that plaintiff's counsel was wunavailable to
di scuss an agreeable selection. Furthernore, the record reflects
that Davis did not inform plaintiff's attending surgeon of the
court's order for testing until COctober 18, 1993.

The district court reaffirmed the contingent settlenent
agreenent by order entered Septenber 13, 1993. Yet, plaintiff's
counsel filed a notion for contenpt and sancti ons on Septenber 23,
1993, claimng, wthout any basis, that the defendants had
wongfully refused to enter a partial settlenent pursuant to the
"agreenent" reached at the June 3 settl enent conference. WMboreover,
when the district court attenpted to put this litigation back on
track by scheduling a status conference, plaintiff's counsel nade

the sanme frivol ous argunents regarding a partial settlenment tothis
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Court by Petition for Wit of Mandanus. Absent any | egal basis for
such extraordinary relief in this case, the mandanus petition seens
to have been intended nerely to create additional procedural del ay.
These facts fully support a finding that the plaintiff was
willfully and in bad faith refusing to conply with the court's
August 20 and Septenber 13, 1993 orders.

The appellant attenpts to characterize the district court's
di sm ssal as a sanction under Federal Rule of Cvil Procedure 16
for failure of plaintiff's counsel to appear for the status
conference on Novenber 2, 1993. The district court's opinion is
not so limted, however, and we need not decide whether that
failure to appear al one woul d support the dism ssal. The district
court relied onthe entire history of the litigation, includingthe
previ ous del ays occasioned by the plaintiff.?2

We recogni ze that "[w hen parties or their attorneys engage in
bad faith conduct, a court should ordinarily rely on the Federal
Rul es as the basis for sanctions.” Natural Gas Pipeline, 2 F.3d at
1410 (citing Chanbers, 501 U S at 50-52, 111 S. . at 2136).
I ndeed, it appears in this case that sone of the conduct of
plaintiff's counsel arguably provided the basis for sancti ons under
Rules 11, 16, and 37. However, given the entirety of the
ci rcunst ances and the wi de range of willful conduct observed by the

district court, it was not error for the court to resort solely to

24The Suprene Court has held in a simlar case that "failure
to appear at a pretrial conference may, in the context of other
evi dence of delay, be considered by a District Court as
justifying a dismssal with prejudice.” Link, 370 U S. at 635,
82 S.Ct. at 1391.
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its inherent power. 1In cases like this, "requiring a court first
to apply rules and statutes containing sanctioning provisions to
di screte occurrences before invoking inherent power to address
remai ni ng i nstances of sanctionable conduct would serve only to
foster extensive and needless satellite litigation, which is
contrary to the aimof the rules thenselves."?

I n addition, we recogni ze that dism ssal with prejudice "is an
extrene sanction that deprives a litigant of the opportunity to
pursue his claim"2 Thus, we do not easily affirma sanction of
dismssal in a case, such as this one, where the sanctionable
conduct was attributable to counsel rather than to the plaintiff
directly. There is no question, however, that a party is bound by
the acts of his attorney.?” "[I]f an attorney's conduct falls
substantially bel owwhat i s reasonabl e under the circunstances, the
client's renedy is against the attorney in a suit for mal practi ce.
But keeping this suit alive nerely because plaintiff should not be
penal i zed for the om ssions of his own attorney would be visiting
the sins of plaintiff's |lawer upon the defendant[s]."?8

Consi dering the nunmerous obstacles and del ays encountered in

this case, we commend the district court for its patience. Under

#Chanbers, 501 U.S. at 51, 111 S.Ct. at 2136.

2Cal l'ip, 757 F.2d at 1519.

2Link, 370 U.S. at 632-34, 82 S.C. at 1390 ("Petitioner
voluntarily chose this attorney as his representative in the
action, and he cannot now avoi d the consequences of the acts or
om ssions of this freely selected agent."); Callip, 757 F.2d at
1522.

2link, 370 S.C. at 634 n. 10, 82 S.C. at 1390 n. 10.
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the circunstances, we cannot say that the district court abusedits
discretion in dismssing plaintiff's clains with prejudice.
| V.
For the foregoi ng reasons, the judgnent of the district court

dismssing plaintiff's clains with prejudice is AFFI RVED
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