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UNI TED STATES OF AMERI CA,
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VERSUS
PATRI CI A ANN SHAW
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

(August 10, 1994)

Bef ore DUHE, W ENER, and STEWART, Circuit Judges.
PER CURI AM

Patricia A Shaw pleaded guilty in 1988 to manufacture of
met hanphet am ne, conspiracy to manufacture and possess with intent
to di stribute net hanphet am ne, and unl awf ul possessi on of a nmachi ne
gun. Based on an offense level of 39 and a crimnal history
category of |, Shaw s sentencing guidelines range was 262 to 327
mont hs. The court departed downward because of Shaw s cooperati on
and sentenced her to a prison term of 180 nonths on each of the
drug charges and a 40-nonth termon the weapons violation, to run
concurrently. W affirnmed Shaw s sentence on direct appeal, United

States v. Shaw, 883 F.2d 10, 13 (5th Cr.) cert. denied, 493 U S

983 (1989), and affirnmed the district court's denial of her notion



to vacate, set aside, or correct sentence under 28 U S.C. § 2255.

Shaw subsequently noved pro se to nodify the terns of her
sentence under 18 U S.C. 8§ 3582(c)(2). She argued that: (1)
byproducts of the drug manufacturing process that the Sentencing
Commi ssi on subsequent |y and retroactively excl uded from
consi deration for sentencing purposes were used in cal cul ati ng her
sentence, resulting in a sentence that should be reduced; and (2)
the district court assuned that she was responsible for one of two
types of nethanphetamine listed in the guidelines, which resulted
in a greater offense level than the other type, wthout any
evidentiary support for which kind of nethanphetam ne had been
sei zed.

The district court denied Shaw s § 3582(c)(2) notion on the
grounds that even excluding the byproducts, she still possessed
enough net hanphetam ne to produce the sane offense |evel she was
originally assigned and because her argunent about the different
types of nethanphetam ne was not supported by the record. Shaw
appeals. W affirm

Shaw argues that, because of a retroactive anendnent to the
guidelines, the district court used the wong version of the
gui delines in recal cul ati ng the anount of drugs for which she could
be puni shed.

Prior to Novenber 1993, U S.S.G § 2D1.1 provided that
"[u] nl ess ot herwi se specified, the weight of a controll ed substance
set forth in the table refers to the entire weight of any m xture

or substance containing a detectable anmount of the controlled



substance." 8§ 2D1.1(c) (footnote to drug quantity table) (Nov.
1993). Anmendnent 484 changed an application note to 8 2D1.1 by
explaining that a m xture or substance generally "does not include
materials that nust be separated from the controlled substance
before the controlled substance can be used.”" US S. G App. C
anendnent 484. An exanple of such a material that is excluded from

determ ning the weight of the m xture or substance is "waste water

from an illicit |aboratory used to manufacture a controlled
substance." [d. Chemcals seized before the end of processing are
i kewi se excluded from consideration at sentencing. 1d. (citing

United States v. Sherrod, 964 F.2d 1501 (5th Cr. 1992), cert.

denied, 113 S. C. 832 (1992), cert. dismssed, 113 S. Ct. 834

(1992), and cert. denied, 113 S. C. 1367, 1422 (1993)). The

Sentencing Comm ssion gave this anmendnent retroactive effect.
U.S.S.G § 1B1.10(d).

The district court ruled that even accepting Shaw s prem se
that approximately 35 pounds of waste byproduct should not have
been considered in the drug quantity originally attributed to her,
the anmobunt that renmained, 11 kil ograns of nethanphetam ne, still
corresponded to a base offense | evel of 36 under the 1993 gui deline
in effect now and thus it was unnecessary to resentence her. Shaw
does not challenge this calculation, but argues that the court
shoul d have used the 1987 guidelines after recal cul ating the drug
quantities. She contends that the court violated her right to be

free fromex post facto |aws by using the 1993 gui deli nes.

The Suprenme Court has held that a crimnal law is ex post



facto if the law is "retrospective" and "disadvantage[s] the
of fender affected by it" by altering "substantial personal rights."

MIler v. Florida, 482 U S. 423, 430, (1987). In this case, the

court's reliance on the 1993 guidelines did not disadvantage Shaw
by altering "substantial personal rights." As the district court
noted it had already granted Shaw a significant departure in her
sentence, and under the circunstances she was not entitled to a
further reduction.

If the district court had originally used the 11 kil ograns of
met hanphet am ne when applying the 1987 guidelines, Shaw s base
offense level would have been 34 instead of 36; her adjusted
of fense | evel woul d have been 37 instead of 39; and her applicable
sent enci ng range woul d have been 210 to 262 nonths rather than 262
to 327 nonths.

Resear ch di scl oses no opi nion addressing the interaction of §
3582 and U.S.S.G § 1B1.10. By the ternms of the statute, however,
application of 8§ 3582(c)(2) is discretionary: "the court may reduce
the termof inprisonnent, after considering the factors set forth
in section 3553(a) to the extent that they are applicable, if such
a reduction is consistent with applicable policy statenents issued
by the Sentencing Comm ssion." The guideline is also witten so

that its application is discretionary: a reduction in the

defendant's term of inprisonnent may be considered . when an
appl i cabl e guideline range has subsequently been |owered by the
Sentencing Conm ssion and given retroactive effect. US S G

§ 1B1.10(a).



QO her courts have treated the guideline and statute as

discretionary. United States v. Mieller, No. 93-1481, 1994 U. S.

App. LEXI S 15495 at *7 n.5 (10th Cr. June 22, 1994); United States

v. Connell, 960 F.2d 191, 197 (1st Cr. 1992); United States v.

Coohey, 11 F.3d 97, 101 (8th GCr. 1993); United States v. WAles,

977 F.2d 1323, 1327-28 (9th Cr. 1992); see United States v.

Marcell o, 13 F.3d 752, 757-58 (3d Cir. 1994).

The guidelines instruct the court that "[i]n determ ning
whether a reduction in sentence is warranted for a defendant
eligible for consideration under . . . 8 3582(c)(2), the court
shoul d consider the sentence that it would have originally inposed
had the guidelines, as anended, been in effect at that tine." 8§
1B1. 10(b). In this case the district court responded to Shaw s
argunent that she was entitled to a | ower sentence by expl aini ng:

Because the [c]Jourt granted a downward
departure and sentenced Movant below the
gui deline range, the [c]ourt sees no basis to
resentence Movant. Myvant's adjusted offense
| evel provided for 262-327 nonths. Mvant was
sentenced to 180 nonths. The [c]ourt was
extrenely lenient in its downward departure
and would not resentence Myvant below this.
Moreover, the facts of this case do not, under
any circunstances, justify a further downward
departure.
R 2, 333. Thus, inplicitly, the district court considered at
| east sone of the factors set forth in § 3553(a)! and the

applicable policy statenents issued by the Sentencing Conmm ssion.

! These factors include: the nature and circunstances of the
of fense and the history and characteristics of the defendant; the
need for the sentence inposed; and the kinds of sentences
available. 18 U S.C. § 3553(a).



There is no indication that the court was under the m staken
inpression that it could not reduce Shaw s sentence further under
§ 3582(c)(2).

The absence of authority explaining how to interpret the
guideline and statute under consideration raise a nunber of
questions about howthe two are to be utilized. It is not evident
what the court is supposed to do, in a case such as this, when
there has been a departure in the original sentencing decision.?
Additionally, it is not clear if the court is supposed to use the
guidelines in effect at the tine of the § 3582(c)(2) notion or the
guidelines in effect at the tinme of the original sentencing
determ nation if the court decides to exercise its discretion and
| oner the sentence.

We need not deci de these i ssues, however, because the ultimate
determ nation on departure is discretionary and the district court
considered the factors delineated in 8 3553(a) and the Sentencing
Comm ssion's policy statenents. Because the court determ ned after
that consideration, that it would not depart further under the
circunstances presented, the district court did not abuse its
di scretion.

Shaw al so argues that the district court erred in sentencing

her in the first instance by assumng that she had been

2 Section 1B1.10(c) provides that "a reduction in a defendant's
termof inprisonnent may, in no event, exceed the nunber of nonths
by which the maximum of the guideline range applicable to the
def endant (from Chapter Five, Part A) has been | owered." However,
it does not explain what effect a departure has on this
determ nation



manuf act uri ng regul ar met hanphet am ne rat her t han L-
met hanphet am ne. Under the 1987 guideline's drug equival ency
t abl es, L-nethanphetam ne was equivalent to 0.2 grans of cocaine
whi | e regul ar net hanphet am ne was equi val ent to 2 grans of cocai ne.
§ 2D1. 1.

A section 8 3582(c)(2) notion is not the appropriate vehicle
for raising this i ssue because Appell ant i s not seeking retroactive
application of a subsequently |owered guideline range. She is
attenpting to relitigate an issue which she admts she failed to
bring up at sentencing. The issue is not cognizable under 8§
3582(c)(2), which only applies to retroactive gui deli ne anendnents.

US S G 8§ 1B1.10(d); United States v. MIller, 903 F.2d 341, 349

(5th Gir. 1990).
AFFI RVED.



