IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-41265

HAI HAI VUONG,
Petitioner- Appel | ant,

VERSUS
WAYNE SCOTT, Director,
Texas Departnent of Crimnal Justice,
Institutional D vision

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas

August 16, 1995

Bef ore H Gd NBOTHAM SM TH, and DeMOSS, Circuit Judges.
JERRY EE. SMTH, G rcuit Judge:

Hai Hai Vuong chal | enges the dism ssal of his petition for a
writ of habeas corpus contesting his death sentence under 28 U. S. C

§ 2254. Concluding that the district court did not err, we affirm

| .
The facts are set forth in Vuong v. State, 830 S. W2d 929, 933

(Tex. Crim App.), cert. denied, 113 S. C. 595 (1992), and \Vuong

v. Collins, 867 F. Supp. 1268, 1271 (E.D. Tex. 1994), and are now

recounted here. On Decenber 7, 1986, Vuong and two friends were



pl ayi ng pool and drinking beer at the Tam Ganme Roomin Port Arthur,
Texas. Vuong clainms that Vietnanese gang nenbers from New O| eans
started to threaten him there. Vuong becane angry, left the
establ i shnment, and went honme to retrieve a Colt AR-15 or M16
automatic or sem -automatic! .223 caliber rifle.

Vuong returned to the gane room with his friend Thien Huu
Nguyen, who was arnmed with a pistol. Vuong fired two shots into
the rear wall or ceiling of the Gane Room and told the patrons to
remain as they were. The alleged gang nenbers then exited the
establi shnent. Vuong proceeded to shoot Nang Pham who escaped out
the front door, and Luan M en Do.

Vuong shot and killed Tien Van Nguyen ("Nguyen") and cl ains
t hat Nguyen stood up from behind a pool table and was reaching for
a gun when shot. No weapon was found on Nguyen, and the testi nony
of witnesses indicated that he stood up and stated "Hai, it's ne,"
in Vietnanese before he was shot.

After killing Nguyen, Vuong shot and wounded Bi nh Nguyen as he
tried to run away, then shot Do a second tine. Vuong went to the
doorway t hat separated the gane roomfromthe adj oi ni ng cafe, which
was part of the sanme business establishnent. He wal ked toward a
tabl e where H en Quang Tran was seated. Tran stood up, and Vuong
shot himin the chin, killing him Vuong took a tel ephone fromthe
owner of the ganme roomand left.

Vuong fired a total of el even rounds. Two persons were kil led

1 Petitioner maintains that the rifle was automatic rather than seni-
automatic. The weapon has never been recovered.
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and three others wounded. Vuong, Thien, and Tuan Van Nguyen | eft
in a blue Monte Carlo that Tuan Van Nguyen had parked and waiting
in the street. An arrest warrant was issued, but Vuong el uded

pol i ce.

1.

In March 1987, a grand jury indicted Vuong for the capita
murder of Hien Quang Tran in the course of commtting the nurder of
Nguyen, in violation of Tex. PENaL CobE ANN. § 19. 03(a)(6)(A).2 Vuong
eventually was arrested on a public intoxication charge in
California in July 1987 and was extradited to Texas.

Vuong gave a statenment on August 28, 1987, in which he
admtted to firing several shots in the gane room but maintai ned
that he did not recall hitting anyone. Hs trial began in My
1988. The jury convicted him of capital murder and answered
affirmatively the special issues set out in TeEx. CobE CRIM PRroC. ANN.
art. 37.071, whereupon he was sentenced to death.

The conviction was affirmed on direct review. Vuong v. State,

830 S.W2d 929 (Tex. Crim App.), cert. denied, 113 S. C. 595

(1992). After an execution date was set by the state trial court,
Vuong filed a federal habeas petition, alleging one claim The
district court granted a stay of execution and a notion for
substitution of counsel. Vuong filed an anended petition, alleging

eight errors. The state asserted that Vuong had failed to exhaust

2 At that time, the statute provided that a person is guilty of capita
nurder if "he nurders nore than one person during the sane criminal transac-
tion." This provision is now found in § 19.03(a)(7)(A).
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state renedies, and the petition was dism ssed w thout prejudice.

Vuong filed for state collateral relief and filed notions for
a stay of execution, an evidentiary hearing, and the recusal of the
j udge who had presided over the trial. The recusal notion was
deni ed by anot her judge on April 12, 1993.

The trial judge denied the notion for an evidentiary hearing
and ordered that affidavits be filed by the parties. After that
occurred, the state court entered findings of fact and concl usi ons
of law recommending that relief be denied. After the Texas Court
of Crimnal Appeals accepted the trial court's recomendati ons,
Vuong filed another federal habeas petition.

Vuong again raised eight grounds for relief and asked for a
stay of execution, which was granted. The district court di sm ssed
the petition and denied the notion for an evidentiary hearing

Vuong v. Collins, 867 F. Supp. 1268 (E.D. Tex. 1994). \Vuong now

appeal s.

L1l
Vuong's first claimis that the jury was unconstitutionally
prevented from adequately considering certain mtigating evidence

at the punishnment phase of the trial. See Penry v. Lynaugh, 492

U S 302, 322-24 (1989). In Texas, the jury nust answer three
"special issues" affirmatively before a sentence of death nay be
i nposed. See Tex. CooE CRM Proc. ANN. art. 37.071(b). Under Texas
| aw applicable to Vuong, in a nultiple nurder case under TEX. PENAL

CooE § 19.03(a)(6), the court was to submit the three special issues



only with regard to the "conduct of the defendant in nurdering the
deceased individual first naned in the indictnment." Tex. CooE CRM
Proc. ANN. art. 37.071(f).

The i ndi ctment named H en Quang Tran first and Nguyen second. 3

As a result, the special issues were submtted as foll ows:
1. Do you believe beyond a reasonabl e doubt that

t he conduct of the defendant that caused the death of

H en Quang Tran was commtted deliberately and with the

reasonabl e expectation that the death of H en Quang Tran

or another would result? .

2. Do you believe beyond a reasonabl e doubt that

there is a probability that the defendant would comm t

crimnal acts of violence that would constitute a

continuing threat to society?

3. Do you believe beyond a reasonabl e doubt that

the conduct of the defendant in killing H en Quang Tran

was unreasonabl e in response to the provocation, if any,

by H en Quang Tran?

Vuong now nmaintains that the operation of article 37.071(f)
prevented the jury fromconsidering the possible mtigating effects
of the alleged provocation by Nguyen.

Under Texas |law that applied at the tinme of this case, in a
capital nurder case alleging two or nore nurders in the sane
transaction, the defendant was prosecuted for the nurder of the
victimnaned first inthe indictnent while in the course of killing

the other victim regardl ess of whether the first-nanmed victimwas

8 According to the relevant portion of the indictnent:

. . . HAIl HAI VUONG and THI EN HUU NGUYEN on or about the 7th day
of Decenber, 1986, and anterior to the presentnent of this indict-
ment, in the County of Jefferson and State of Texas, did then and
there intentionally and know ngly cause the death of an individ-
ual , H EN QUANG TRAN, 't\)ly shooting himwith a firearm and the said
HAI HAI VUONG and THI EN HUU NGUYEN did then and there intention-
al Iy and know ngly cause the death of an individual, TIEN VAN

EN, by shooting himwith a firearm and both of said nurders
were commtted during the sane crimnal transaction .

5



murdered first in tine. Narvaiz v. State, 840 S. W2d 415, 433

(Tex. Crim App. 1992), cert. denied, 113 S. . 1422 (1993). The

state needed to satisfy the three special issues only wth respect
tothe first-named victim |d. Consequently, the trial court was
correct to submt the special issues as they were worded.

Thi s court has consi dered nunerous clai nms by capital petition-
ers that the Texas special issue system has inpermssibly re-
stricted the sentencer's ability to consider relevant mtigating
evi dence.* Because Vuong's claimis before us on a petition for
federal habeas relief, "we nust determne, as a threshold matter,

whet her granting himthe relief he seeks would create a 'newrule

of constitutional |aw under Teaque v. Lane, 489 U S. 288, 311

(1989).°

Under Teagque, "a case announces a new rule when it breaks new
ground or inposes a new obligation on the States or the Federa
Governnent" or was not "dictated by precedent existing at the tine
t he defendant's conviction becane final." 1d. at 301. The Teaque
principle seeks to validate "good faith interpretations of existing

precedents nmade by state courts.” Butler v. MKellar, 494 U S

4 See, e.qg., Allridge v. Scott, 41 F.3d 213, 223 (5th Gr. 1994)
Sf ather's testinmony of petitioner's nental ill nessé, cert. denied, 115 S Ct.
959 (1995); Jacobs v. Scott, 31 F.3d 1319, 1326-27 (5th Gr. 199425 gew dence
of non-triggerman status and troubl ed chil dhood), cert. denied, 115 S. . 711
(1995); Lackey v. Scott, 28 F.3d 486, 488-90 (5th Gr. 1994) (intoxication at
the time of the offense, history of excessive drinking, low intelligence,
chi | dhood abuse), cert. denied, 115 S. C. 743 (1995); Andrews v. Collins, 21
F.3d 612, 629-30 (5th Gr. 1994) ggood famly relationship and Towintelll -
ence), cert. denied, 115 S Ct. 8 (1995); Madden v. Collins, 18 F.3d 304,
06-08 (5th Cr. 1994) (evidence of "personality avoidance disorder," |earning
disability, troubled childhood), cert. denied, 115 S. . 1114 (1995).

> Penry, 492 U.S. at 313. See, e.q., Jark v. Collins, 19 F.3d 959 (5th
Cir.), cert. denied, 115 S. Ct. 432 (1994); Mtley v. Collins, 18 F.3d 1223
(5th  Gr.), cert. denied, 115 S. C. 418 (1994).
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407, 414 (1990). This maximapplies even if those interpretations
"are shown to be contrary to |ater decisions.” |d. "Thus, unless
reasonable jurists hearing petitioner's claim at the tinme his
conviction becane final 'would have felt conpelled by existing
precedent' to rule in his favor, we are barred fromdoi ng so now."

G ahamv. Collins, 113 S. C. 892, 898 (1993) (quoting Saffle v.

Parks, 494 U.S. 484, 488 (1990)).

In order to determ ne whether Vuong is asking this court to
fashion a new rule, we nust examne the law pertaining to the
proper treatnment of mtigating evidence in Texas at the tine that
Vuong's conviction becane final. W begin with the instances in
whi ch the Suprenme Court has reviewed the question of whether the
Texas capital punishnent schene adequately allows a jury to

consider relevant mtigating evidence. See Johnson v. Texas, 113

S. C. 2658 (1993); Graham Penry v. Lynaugh, 492 U S. 302 (1989);

Franklin v. Lynaugh, 487 U. S. 164 (1988); Jurek v. Texas, 428 U. S.

262 (1976).

In Jurek, the Court rejected a facial challenge to Texas's
unique three special issues schene and determned that the
"constitutionality of the Texas procedures turn[ed] on whether the
enunerated questions allow consideration of particularized
mtigating factors." 1d. at 272. After noting that the Texas
Court of Crimnal Appeals had indicated that as to the second
special issue it would "allow a defendant to bring to the jury's
attention whatever mtigating circunstances he may be able to

show," id. (plurality opinion), the Court held that the system



pronoted "the evenhanded, rational and consistent inposition of

deat h sentences . Id. at 276 (plurality opinion). Thus,
art. 37.071 survived the petitioner's constitutional challenge.

In Franklin, the petitioner contended that the Texas system
was unconstitutional as applied because the jury was unable to
consider his record of good conduct in prison. 487 U S. at 172
(plurality opinion). Between the tinme of Jurek and Franklin, the
Court had determned that, as a matter of law, in a capital case

the sentencer . . . [may] not be precluded from considering, as

a mtigating factor, any aspect of a defendant's character or

record and any of the circunstances of the offense that the

defendant proffers as a basis for a sentence |ess than death.

Eddi ngs v. &l ahoma, 455 U. S. 104, 110 (1982) (quoting Lockett V.

Ghio, 438 U.S. 586, 604 (1978)). The petitioner in Franklin argued
that the instructions in his case violated this so-called "Lockett-
Eddi ngs rule." He was not denied the opportunity to present his
mtigating evidence but contended that the special issues did not
give the jury "sufficient opportunity” to give "adequate weight" to
the evidence. 487 U S. at 172 (plurality opinion).

The Court rejected Franklin's claim The plurality noted that
whil e the state may not excl ude evidence of a defendant's charac-
ter, record, or the circunstances of the offense, it nay provide
the jury with sone "framework for discharging [its] responsibili-
ties." 1d. at 179 (plurality opinion). The Court found that "the
jury was conpletely free to give [the] evidence appropriate wei ght

in arriving at its answers to the Special I|ssues.” ld. at 180



(plurality opinion).
In her concurring opinion, Justice O Connor expressed the
foll ow ng concerns about the Texas system

Under t he sentencing procedure followed in this case
the jury could express its views about the appropriate
puni shment only by answering the special verdict ques-
tions regardi ng the deliberateness of the nurder and the
def endant's future dangerousness. To the extent that the
mtigating evidence i ntroduced by petitioner was rel evant
to one of the special verdict questions, the jury was
free to give effect to that evidence by returning a
negative answer to that question. I f, however, peti-
tioner had introduced mtigating evidence about his
background or character or the circunstances of the crinme
that was not relevant to the special verdict questions,
or that had rel evance to the defendant's noral cul pabil -
ity beyond the scope of the special verdict questions,
the jury instructions would have provided the jury with
no vehicle for expressing its "reasoned noral response"
to that evidence. If this were such a case, then we
woul d have t o deci de whether the jury's inability to give
effect to that evidence anbunted to an Ei ghth Anmendnent
vi ol ati on.

Id. at 185 (O Connor, J., concurring in the judgnent).

The Court found just such a situation in Penry, 492 U S. at
322-28, in which the Court determ ned that the Texas system absent
a special instruction, did not allowthe jury properly to consider
Penry's evidence of nental retardation and chil dhood abuse. 1d. at
322-28. The Court reaffirmed the principle, as enbodi ed by Lockett
and Eddi ngs, that "punishnment should be directly related to the
personal cul pability of the crimnal defendant." [d. at 319. The
special issues, according to the Court, did not provide the
sentencer with "a vehicle for expressing its 'reasoned noral

response to the mtigating evidence. |d. at 328.

More specifically, the Court found that, absent a definition

of "deliberately,”" the jury was not able properly to consider the
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evidence as it bore on Penry's "personal culpability”" as encom
passed in the first special issue. Id. at 323. On the second
issue, the Court held that the evidence, absent an instruction
coul d be a "two-edged sword, " both di m ni shing Penry's bl amewort hi -
ness for the crine and increasing the probability that he woul d be
dangerous in the future.® 1d. at 324. Finally, the Court stated
that a juror who concluded that Penry's nental state made himl ess
cul pabl e than a normal adult for his actions, still could concl ude
that Penry's actions were unreasonabl e in response to the anount of
provocation by the victim Id. The solution was "instructions
informng the jury that it could consider and give effect to the
mtigating evidence of Penry's nental retardation and abused
background by declining to inpose the death penalty . . . ." 1d.
at 328.7

Foll ow ng Penry, as the cases cited previously indicate, this

court has faced a nyriad of "Penry" clains. Subsequent to Penry,
however, we have stated that "while Penry appears to be worded
broadly, the case has been interpreted narromy." Alridge, 41

F.3d at 223.8

6 Evidence indicated that Penry's nental state was such that he was
unable to learn fromhis mstakes. 492 U S. at 323.

" In response to Penry, Texas |aw was changed to provide that juries be
instructed to "consider all evidence adnitted at the guilt or innocence stage
and the puni shment stage, including evidence of the defendant's background or
character or the circunstances of the offense that nmlitates for or nmitigates
against the inposition of the death penalty." Tex Coe CGrm Proc Aw art.
37.071(2)(d) (Vernon Supp. 1995) (eff. Sept. 1, 1991).

8 Because the Penry Court rejected the argunment that Teague barred
petitioner's claim Penry, 492 U S. at 319, it necessarily did not create a
‘new rule.” Gaham 113 S. . at 901.
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Qur narrow interpretation was |ater approved in Gaham in
which the Court held that the petitioner's claim was barred by
Teaque. Petitioner had argued that the jury was unable to give
effect to the mtigating evidence of his youth, famly background,
and positive character traits. 113 S. . at 895. G aham s
convi ction becane final on Septenber 10, 1984. The Court concl uded
t hat

reasonable jurists in 1984 would have found that, under

our cases, the Texas statute satisfied the commands of

the Eighth Amendnent: it permtted petitioner to place

before the jury whatever mtigating evidence he could

show, including his age, while focusing the jury's
attention upon what that evidence revealed about the
defendant's capacity for deliberation and prospects for
rehabilitation.
ld. at 900. Inportantly, the Court found that nothing in Franklin
or Penry underm ned this conclusion. |d.

The Court specifically stated that it "did not read Penry as
effecting a sea change in this Court's view of the constitutional -
ity of the fornmer Texas death penalty statute; it does not broadly
suggest the invalidity of the special issues franmework." [d. at
901 (footnote omtted). The Court noted that, unlike the situation

in Penry, the "mtigating evidence was not pl aced beyond the jury's

effective reach.” ld. at 902. The Court held that the jury
pl ai nly could have answered "no" to the special issues based upon
mtigating evidence, consistently wth its instructions. | d.

Whereas Penry's evidence "conpelled" an affirmative answer to the
future dangerousness issue and had sone mtigating significance,
"Graham s evidence quite readily could have supported a negative
answer." |d.
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The Court stated that "neither Penry nor any of its predeces-
sors 'dictates' the relief that G aham seeks within the neaning
requi red by Teague." Id. Concentrating on the "reasonable
jurists” inquiry, the Court concl uded:

We cannot say that all reasonable jurists would have
deened t hensel ves conpelled to accept Gahanmis claimin

1984. Nor can we say, even with the benefit of the
Court's subsequent decision in Penry, that reasonable

jurists would be of one mnd in ruling on G aham s cl ai m
today. The ruling G aham seeks, therefore, would be a
"new rul e" under Teague.
ld. at 903.
Finally, during the sanme term as G aham the Court decided

Johnson v. Texas, 113 S. C. 2658 (1993). The petitioner presented

the Court with a Penry claimsimlar to the one raised in G aham
but on direct review rather than on habeas. Thus, the Court was
not constrained by Teaque. The defendant in Johnson, as the
petitioner in G aham had done, contended that the Texas speci al
i ssues, absent special instructions, did not allowthe jury to give
adequate weight to mtigating evidence of his youth at the tine of

the of fense. Johnson, id. at 2661. The Court, however, decli ned

to take the step that woul d have anounted to a newrule in G aham
Id. at 2668. As this court has indicated, "the Court's anal ysis of
Johnson's cl aimspeaks directly not only to the scope of Penry but
also to how the 'rule' Johnson requested would be viewed under
Teaque." Mtley, 18 F.3d at 1233.

The Johnson Court had no doubt that the petitioner's youth was
a relevant mtigating circunstance that should be within the

effective reach of the sentencer. 113 S. C. at 2668. The Court
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concluded that "there is anple roomin the assessnent of future
dangerousness for a juror to take account of the difficulties of
youth as a mtigating force in the sentencing determnation." 1d.
at 2669. Furthernore, "the fact that a juror mght view the
evi dence of youth as aggravating, as opposed to mtigating, does
not nean that the rule of Lockett is violated." Id. (citing
G aham 113 S. . at 901-02). The key is whether the "mtigating
evidence is within 'the effective reach of the sentencer'’ "
Id. Therein was the difference between Penry and Johnson: The
jury "had a neani ngful basis to consider the relevant mtigating
qualities of petitioner's youth . . . ." 1d. As a result, Texas
was not required to give the jury an additional instruction beyond
those given with the special issues. |1d. at 2670.

Vuong's conviction becane final on the day certiorari was
deni ed, Novenber 30, 1992. We nust decide whether reasonable
jurists, at that tine, would have deened thensel ves conpelled to
accept Vuong's clai munder Penry. In order to grant relief inthis
case, we would be required to hold that at the tine Vuong's
convi ction becane final, the Ei ghth Anendnent, in a nultiple nurder
case in Texas, required that a jury be given a special instruction
so that it could give proper weight to mtigating evidence of
provocation by a victimnot nanmed first in the indictnent. Under
G aham if the jury was able to give proper mtigating effect to
t he evi dence under the instructions as given, such a hol di ng))t hat
a special instructionis required))would constitute a "new rul e" of

constitutional |aw under Teague.
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As a threshold matter, we note that a jury is required to give
effect only to relevant evidence. As we stated earlier, in Texas
a doubl e nurder case is treated as the killing of one victimin the
course of killing another. The special issues need be submtted
only with respect to the first victimnaned in the indictnent.

The initial question is whether provocation on the part of the
second-naned victimis relevant mtigating evidence if that victim
was killed first in tine. W are not prepared to say that such
evidence, as a matter of law, is not relevant. Certainly,
provocation by one of the victinse may be a circunstance of the

of fense that could affect culpability. See First v. State, 846

S.W2d 836, 837-38 (Tex. Crim App. 1992).

For exanple, provocation by the first victimin tinme mght
have "carried over" in sone sense to the second victimif the two
killings occur in close succession. The evidence in such a case
m ght indicate that the killing of the second victim first-naned,

was not "deliberate" under the first i ssue. WMdreover, the evidence

mght indicate that the killing of the second victim is not
indicative of the killer's likelihood to commt crines in the
future.

Much of \Vuong's argunent is premsed on First v. State. In

that case, the court found that the operation of art. 37.071(f)
violated the dictates of Penry. Vuong now principally relies upon
First in his Penry argunent. The facts of First are as foll ows:
On May 30, 1986, the conplainants, Luke Davis and
Ki mberly Hol | ey, spend several hours at a Lubbock tavern.
Later in the evening, appellant [Keith Wayne First] and
Pierce Horton arrived at the tavern and began playing

14



pool with Davis and Holley. At approximately 1:00 a. m
appellant, Horton, Davis, and Holley left the bar
t oget her. Wiile in the parking lot, Davis and Holl ey
assaulted appellant and Horton. Davis overpowered
appel l ant and repeatedly slamed appellant's head into
the sidewal k and into the bunper of a parked autonobil e.
Testinony as to the nunber of tines appellant's head hit
the car and sidewalk differed, but various w tnesses
agreed that Davis was in control of the fight. During
the fight, Holl ey produced a kni fe and held Horton at bay
by threatening to "cut [Horton's] goddammed guts out" if
Horton attenpted to assist appellant. Upon |earning of
the fight, the bar's doornman went outside and told the
four to |eave. When the fight between appellant and
Davi s ended, appellant retrieved a revol ver fromHorton's
aut onobi | e. Appellant fired at and hit a passing
vehi cl e. Davis and Holley attenpted to escape in
Holley's car. Appellant fatally shot Davis as Davis sat
in the passenger seat of the car. Holley, standing on
the driver's side, turned and attenpted to flee.
Appellant fired a fatal shot into the back of Holley.
Monments later, police officers arrested Horton and
appel | ant .

First, 846 S.W2d at 837-38.

The court found that provocation on the part of Davis, who was
t he second-naned victim was a rel evant circunstance of the of fense
that the jury should have been able to consider as mtigating
evi dence. ld. at 840. The court further held that the existing
special issues did not provide an adequate neans whereby that
evi dence could be considered. ld. at 842. In rejecting the
state's contention that the puni shnent charge provi ded an adequate
means by which the jury could give mtigating effect to the
evi dence, the court quoted the charge:

In this case, the defendant, KENNETH WAYNE FI| RST,

has proffered the followwng mtters as evidence of

mtigating facts or circunstances: (1) voluntary

intoxication at the tinme of the offense, (2) sexua

nmol estation of the defendant as a child, (3) |ack of

education, (4) the youthful age of the defendant.

Id. at 841. The court concentrated on the fact that the tria
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court presented the jury with an inclusive list of mtigating
evidence. "It is clear . . . that the E ghth and Fourteenth
Amendnents are viol ated when the jury's considerationislimtedto
an inclusive list of mtigating circunstances."” Id. (footnote
omtted).

A majority of the court also concluded that the operation of
art. 37.071(f) itself "precluded the jury's consideration of the
mtigating evidence as it related to the provocation of Davis."
Id. at 840; 1d. at 845 (MIller, J., concurring). According to the
concurrence, "by directing the jury's attention to only Holley's
conduct, the charge inplicitly encouraged the jury to not consider
the conduct of Holley's acconplice, Davis, in considering whether
or not to assess the death penalty.” 1d. (Mller, J., concurring).

For two reasons, we conclude that Vuong's clai mneverthel ess
must fail. First, the facts in Vuong's case, unlike those in
First, sinply do not support a special instruction on the assertion
t hat provocation by Nguyen affects Vuong' s cul pability with respect
tothe killing of Tran. The evidence indicates that Vuong hinsel f
initiated the violence in the first place by going hone, retrieving
arifle, and returning to the gane room At |east two persons were
shot by Vuong before the alleged provocation by Nguyen occurred.
There is no testinony, other than Vuong's, to support the claim
t hat Nguyen was reachi ng for a gun when he was shot, and no gun was
found at the scene. Petitioner then shot a fourth person and one
of the previous victins a second tine before turning the gun on

Tr an.
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Mor eover, Vuong argues at | ength about the all eged provocation
by Nguyen but fails to indicate how Nguyen's actions reduce his
cul pability for the killing of Tran.® Thus, reasonable jurists
coul d have concl uded t hat Vuong' s sentence was not constitutionally
infirm

Even if petitioner had made out a good factual case for
relevant mtigating evidence, the argunent fails as a legal matter.
Inits answers to the special issues, a Texas jury is able to give
adequate weight to the type of provocation evidence that WVuong
cl ai ns he presented.

As an initial matter, we enphasi ze that the punishnent charge
in Vuong's case, unlike First's, did not contain an inclusive |ist
of mtigating factors for the jury to consider. The charge
instructed the jury to consider "any evidence which . . . mtigates
agai nst an answer of 'yes' to each issue, including any aspects of
the Defendant's character or record, and any of the circunstances
of the comm ssion of this offense which you find to be mtigating."
Thus, one of the First court's legal rationales, nanely that the
jury was given only aninclusive list of mtigating factors, sinply

does not apply here.

9 See Madden, 18 F.3d at 307 (in which court found that in contrast to
Madden's case, in Penry "there was a clear nexus between Penry's handi cap and
his crim nal act"?; ci. Earhart v. State, 877 S.W2d 759 (Tex. Crim .
("To obtain relief under Penry, a defendant nust establish a nexus between the
mtigating evidence and the circunstances of the offense which tend to excuse
or explain the conm ssion of the offense, suggestlng that the defendant is
| ess deserving of a death sentence."), cert. denied, 115 S. C. 431 (1994).
This point is inmportant, as once the jury had found that both victins were
killed intentionally (thereby rendering the defendant death-eligible), the
court was required to submt the special issues only with respect to the first
victim Therefore, the fact that provocation by Nguyen mi ght reduce Vuong's
cul pability for the killing of hEuyen only would not be relevant unless it
reduced the culpability for the killing of Tran as well.
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Mor eover, reasonable jurists |ooking at Vuong's conviction
woul d not have felt conpelled to conclude that the charge was
deficient solely on account of the operation of art. 37.071(f).?1°
This court has held that the possible mtigating effect of
provocation by a victi mcan be adequately accounted for under Penry

in the first two special issues. In Wite v. Collins, 959 F.2d

1319 (5th Cir.), cert. denied, 503 U.S. 1001 (1992), the petitioner

had not requested that the third special issue be submtted, and
consequently it was not submtted as part of the punishnent charge.
The petitioner, in his habeas proceeding, clainmed that the victim
had sprayed himw th nmace, therefore provoking a violent reaction.
Id. at 1323-24. The court decided that the jury could have
concluded that "absent such provocation, [petitioner] would be
nonvi ol ent” and thus could have rendered a negative answer to the
future dangerousness inquiry. 1d. at 1324.

This reasoning of Wite is also applicable here, where it is
not the provocation of the victimwth respect to whomthe speci al
i ssues were submitted that is at issue, but provocation by anot her
victim If, as Vuong clains, Nguyen provoked a violent response
spilling over to the second victim the jury could have concl uded

t hat Vuong did not pose a danger in the future.!

10 W acknow edge that to the extent that the holding in First was
premi sed on a | egal conclusion that art. 37.071(f) was legally infirmand not
just that it was infirmas applied to First's case, our conclusion is at odds
with First. W note, however, that we are not bound by the state court's
pronouncenments concerning the operation of Teague and the Penry rule.

11 ¢f. Narvaiz, 840 S.W2d at 433 n.18 ("Al though the substantive crinme
of capital nurder is conplete with the conm ssion of the second nurder,
whet her or not it was done "deliberately," the jury can still consider any

(continued...)

18



In response to Wiite's claimthat he accidentally or by reflex
action discharged the gun because of the effect of the nace, the
court determned that the jury mght have answered "no" to the
deli berateness inquiry of the first punishnent phase. Id.
Simlarly, Vuong's jury could have determ ned that any provocation
by Nguyen reduced the probability that the killing of Tran was
"deliberate" and, as a result, could have returned a negative

answer to the first special issue. See Heckert v. State, 612

S.W2d 549 (Tex. Cim App. 1981) (holding that "deliberately" and
"intentionally" are not linguistic equivalents that would render
art. 37.071 a nullity).

The court also found that the jury could have given effect to
White's evidence at the guilt phase by determ ning "that Wite had
no intent to kill." Wite, 959 F.2d at 1324. The sane is true in
our case. The jury was, in fact, given a self-defense instruction
and coul d have determ ned that Nguyen was not killed intentionally.
If so, then Vuong would not have been eligible for the death
penalty. Accordingly, as reasonable jurists would not have felt
that relief to Vuong was conpelled by Penry, we nust reject his

claimin accordance with Teague.

| V.
Vuong's final two clains arise out of events that occurred

during the deliberations at the punishnent stage of the trial.

(... continued)

lack of deliberation in the second nurder in its consideration of the second
puni shrment issue.").
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Wil e deliberating, the jury submtted a note to the court asking,
anong other things, about Vuong's weligibility for parole.
According to Texas law, "a jury may not consi der the possibility of

parole in its deliberations on punishnent."” Felder v. State, 758

S.W2d 760, 762 (Tex. Crim App. 1988). The court responded with
an explanatory note indicating that a person sentenced to life in
prison could earn good tine that woul d reduce the anount of tine he
had to serve. The court also indicated that the jury was not to
consi der parole when determ ning the sentence.

Vuong now al l eges two errors, the first of which is that the
court communicated with the jury in response to the note w thout
consulting with the defense attorneys. Vuong clains that this ex
parte contact violated his Si xth Anendnent and Due Process ri ghts. 12
Vuong asserts that the federal district court erred in affording a
presunption of correctness, and thereby denying an evidentiary
hearing on this issue, to the state court's collateral review
finding that there had not been an ex parte comuni cati on regardi ng
parol e between the trial judge and the jury. Vuong now requests a
federal evidentiary hearing on this issue. In the event that this
court deni es the hearing and uphol ds the presunpti on, Vuong asserts
that his trial counsel rendered ineffective assistance by failing

to object to the communication to the jury.

12 \Were "the def endant is not actually confronting w tnesses or
evi dence against him" the right to gresence "is Brot ect ed by t he Due Process
470 U.S. 522,

Cl ause. United States v. Gagnon, 26 (1985); Young v. Herring,
938 F.2d 543, 557 (5th Cr 18915, cert. denied, 503 U S. 940 (1992).
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A

Vuong initially raised his Sixth Anendnent claimat his state
habeas proceeding. Prior to the resolution of his clains, Vuong
asked that the trial judge be recused from the state collatera
revi ew proceedi ng because he had presided over the original trial.
After a live hearing conducted by another judge, the notion to
recuse was deni ed.

The trial judge then denied Vuong's notion for an evidentiary
hearing and ordered the parties to submt affidavits addressing the
rel evant issues. Based upon the affidavits of the |ead defense
counsel, JimDelee, and the | ead prosecutor, Paul McWIIians, and
relying upon his personal recollections, the judge concl uded that
the petitioner had not shown that an ex parte conmunication in fact
had occurred.

Federal habeas courts accord state findings of fact a
presunption of correctness, provided the factfinding procedures
enpl oyed were "adequate." 28 U.S.C. § 2254(d)(2).* This court has
indicated that "it is clear that 8 2254(d) does not preclude a
federal court from presum ng the correctness of factfindi ngs nade

from a paper record.” May v. Collins, 955 F.2d 299, 312 (5th

Cr.), cert. denied, 504 U S. 901 (1992). As long as the habeas

applicant and the state are parties to the proceeding and the state

court evidences its determnation with a a witten finding,

witten opinion, or other reliable and adequate indicia, a

13 The statute states that the presunption of factual correctness shal
not apply where "the factfinding procedure enployed by the State court was not
adequate to afford a full and fair hearing."

21



heari ng has taken place. Summer v. W©Mata, 449 U.S. 539, 546-47

(1981) (quoting § 2254(d)).

I n order to determ ne whether the requirenments of § 2254(d) (2)
have been net by a paper hearing, "it is necessary to examne in
each case whether a paper hearing is appropriate to the resol ution
of the factual disputes underlying the petitioner's claim" My,
955 F. 2d at 312. Vuong asserts that it was i nproper for the trial
judge to rely upon personal recollections to resolve his state
habeas clains. Therefore, Vuong contends, under 8§ 2254(d)(2) and
the related provision in 8§ 2254(d)(3), that the trial judge's
findings on this issue are not entitled to the presunption of
correctness that they were accorded by the federal district court.
See Vuong, 867 F. Supp. at 1274-75.

We find Vuong's contention to be without nerit. Under Texas
| aw, judges nmay use, anong ot her things, "personal recollection" to
resol ve any unresolved facts raised by a state habeas petitioner.
TeEx. CobE CRRIM PrRoc. ANN. art. 11.07(2)(d). In My, the state judge
made a decision, based upon affidavits and his own firsthand
know edge of the trial, constituting a credibility determ nation
t hat was accorded a presunption of correctness. 955 F. 2d at 314-

15; see also Sawers v. Collins, 986 F.2d 1493, 1505 (5th Gr.

1993) (state habeas judge in a position to assess credibility of

conpeting affiants), cert. denied, 113 S. C. 2405 (1993).

In fact, this court has found that a state habeas judge who

14 Section 2254(d)(3) provides that the presunption shall not apply
\r/]mere "the material facts were not adequately devel oped at the State court
earing . "
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al so conducted the trial is "in a different and better positionto
make determ nations regarding the facts and ci rcunst ances surround-
ing that trial than other courts on direct or collateral review"

Buxton v. Lynaugh, 879 F.2d 140, 146 (5th Gr. 1989), cert. deni ed,

497 U. S. 1031 (1990). Thus, the fact that the judge has a personal
recol l ection of the proceeding actually contributes to the adequacy
of a paper hearing rather than detracting fromit.?®

Vuong argues that a distinction my be drawn between cases in
which a judge is making credibility determ nations, as in My, and
a case in which the judge is making a factual finding directly
related to his own actions. W find Vuong's distinction unpersua-
sive. He points this court to no authority that indicates that a
state trial judge may not use personal recollection to resolve
factual disputes, as Texas |l aw al |l ows, even with respect to his own
conduct. Judges are repeatedly asked and trusted to exam ne their
own rulings, for exanple on a notion for rehearing or reconsidera-
tion.

Vuong al so contends that the evidence that the state judge
relied upon was i nsufficient to be presuned correct on the i ssue of

whet her an ex parte communi cation had taken place.® The affidavit

15 This fact distinguishes May fromthe case Vuong cites in suefort of
his claim Nethery v. Collins, 993 F.2d 1154 (5th Gr. 1993%, cert. denied,
114 S. . 1416 (1994). Tn Nethery, the court deternmined that the state
habeas findings, nade following a paper hearing, were not entitled to a
presunption of correctness. At issue was the alleged bias of the state trial
Jjudge. The court noted that "unlike the petitioner[] in . . . My, Nethery's
petition was not considered by the sane judge who had presided over his trial
thus, there was never a neaningful opportunity for the court to assess the
credibility of the conflicting affiants." 1d. at 1157 n. 8.

16 Section 2254(d)(8) states that the presunption of correctness does
not apply if )
(continued...)
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of Warren O ark, a nenber of the defense team stated that he could
not recall seeing the judge's communique to the jury on the | aw of
parole. MWIIlianms, the prosecutor, stated that he felt "certain
that all aspects of the Court's response [to the jury note]
i ncl udi ng the parol e response were di scussed with defense counsel ."
DelLee, the other defense attorney, did not recall seeing the note
aski ng about parole information, nor did he recall the court's
response, though he attributed this to the tine | apse between the
trial and the affidavit. He also stated that he had "never known
of any tinme that this court answered a note w thout review by
attorneys."”

The trial judge supplenmented this record information with his
own recollection and determ ned that he had consulted wth the
attorneys on the question. The record information was certainly
sufficient to support the finding of consultation when taken in

conbination with the judge's recoll ection.

B
In the alternative, Vuong contends that his attorneys rendered
i neffective assistance of counsel by not objecting to the subm s-

sion of the note to the jury. See Strickland v. Wishi ngton, 466

U S 668 (1984). Under Washi ngton, Vuong nust establish that his

18(. .. continued)

. . . that part of the record of the State court proceeding in

whi ch the determ nation of such factual issue was nmade perti nent
to a determnation of the sufficiency of the evidence to support
such factual determination, is produced as provided for herel naf-
ter, and the Federal court on a consideration of such part of the
record as a whol e concludes that such factual determination is not
fairly supported by the record.
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attorneys acted objectively unreasonably in failing to object and
that he was prejudiced by the failure to object. |d. at 687.%
Specifically, counsel's performance nust be deficient under
"prevailing professional norns."” |d. at 690. Moreover, Vuong nust
establish nore than that the outcone of his proceedi ng woul d have
been different but for counsel's alleged errors. He nust show t hat
"the result of the proceeding was fundanentally unfair or unreli-

able." Lockhart v. Fretwell, 113 S. C. 838, 842 (1993).

Because we find that Vuong has failed to establish the
requi site prejudi ce, we need not exam ne the reasonabl eness prong.
Vuong argues that had his attorneys objected, the instruction on
parol e woul d not have been submtted to the jury. Vuong, there-
fore, nmust prove that the instruction on parole was prejudicial as
defined by Fretwell.

As we have noted, a jury may not consi der parole possibilities
when rendering its puni shnment decision. MVuong has not proven that
the jury did take parole possibilities into account. Mor eover,
there is no dispute that the judge inforned the jury that it was
not to consider parole. Such limting instructions generally are
sufficient, as juries are presuned to follow their instructions.

See Zafiro v. United States, 113 S. C. 933, 939 (1993).

The judgnent is AFFI RVED

17 Vuong al so woul d have to establish that he was prejudiced by any
al | eged unconstitutional ex parte communication between the judge and the
jury. See Young, 938 F.2d at 557.
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