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Bef ore REYNALDO G GARZA, W ENER, and STEWART, Circuit
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PER CURI AM

BACKGROUND
Appel l ants, Ransey Ramiro Miuni z and Juan Gonzal es, chal |l enge
their convictions for possession of cocaine with intent to
distribute, in wviolation of 21 US C 8841(a)(l), and for

conspiring to possess cocaine with intent to distribute, 1in



violation of 21 U. S.C. 8846. Miniz and Gonzal es were arrested in
Lewisville, Texas, a Dallas suburb, as a result of a DEA
investigation in March 1994. The DEA was conducting surveill ance
of a suspected drug trafficker, Donacio Medina, who arrived in
Dall as on March 10. Muni z, who allegedly had cone to Dallas on
| egal business with Gonzal es at roughly the sane tinme, picked up
Medina at Love Field and took himto Frisco, Texas.! Miniz and
Medi na were observed by Dal | as DEA agents who had been i nfornmed by
Houst on DEA agents of Medina's trip to Dallas. DEA Agent Elliott
was supplied with additional information that Medina was wth

Appel l ants at the Ramada Inn in Lewisville.?

Muni z was a forner |awer and political figure, chanpioning
the rights of Mexican-Anericans in the early 1970s, until his
i nvol venent in drug trafficking brought hima prison sentence and
di sbar nent . After release from prison, Miniz worked as a |ega
assistant to various firnms, helping them obtain clients. He
claimed to be in Dallas to find clients for a Corpus Christ
| awer, Ron Barroso. Gonzal es was an unenpl oyed construction
wor ker who occasionally served as a driver for Miuniz. Gonzal es had
driven Muniz to Dallas on March 8 from Houston. Miniz had al ready
met with Medina in Houston between February 27 and March 8
ostensibly to arrange legal services for a nenber of Medina's
famly. According to Appellants, the events in Dallas relate to
conti nued discussion of this possibility.

2 Elliott confirnmed Muniz's and Medina's presence at the
Ramada t hr ough t el ephone calls and interviews with the notel staff.
Elliott also noted a white Mercury Topaz in the parking lot, the
sanme nodel in which the cocai ne was found. A shadowy figure naned
"Her nandez" enters the story at this point. Medina was all egedly
meeting with himat the dassic Inn in Fort Woirth around the sane
time that negotiations were underway with Gonzales and Miniz.
Muni z argued that he heard soneone el se with Medi na at the Ranmada
on the night of Mrch 10 and that person was Hernandez.
Her nandez's nanme will appear at sporadic points in this opinion
though little is known about him The rel evance of this character
was unknown to anyone except Miuniz who tried to subpoena the desk
clerk of the CassiclInnlate at trial to verify that Hernandez was
at the Cassic Inn. The district court's refusal to enforce that
| ate request is discussed infra.



On March 11, Agent Elliott and four others set up surveill ance
of Medina's room (218) at the Ranada. That norning at
approximately 9:00 AM the agents observed Medina and Gonzal es
| eave room 218 and wal k down to the | obby. Muiniz joined themthere
a fewmnutes later. The three went to Omens' Restaurant, next to
the notel, for breakfast. Seated wi thin earshot were Agents Chavez
and Crawford. Chavez, fluent in Spanish, heard Medina say: "I
don't know them too well, but the deal will go down and there's
going to be a neeting at ten o' clock."® Appellants and Medi na were
in the restaurant about a half hour but the agents heard and
under st ood no other words. Appellants and Medina returned to the
nmotel where Medina | oaded his bags into Gonzales's Toyota Canry.
Gonzales with Muniz drove Medina to Love Field.* Medina went to
the boarding area and was not seen agai n.

On the return to the Ranmada, Appellants stopped three tines;
tw ce CGonzal es used a pay phone and once he stopped at a service
station but did not exit the vehicle. Gonzal es dropped off Miniz
at the Ramada and went one mle to a nearby La Quinta Inn. Miniz
was seen entering a white Mercury Topaz which he drove to the La
Quinta as well. The five DEA agents foll owed Gonzal es and Muniz to

the La Quinta, requesting assistance fromlocal |aw enforcenent.

3 Muiniz clainmed this comment was nmade in reference to
fundraising efforts to pay for |egal representation for Medina's
famly nenber.

4 Muni z allegedly planned to return home on the afternoon of
March 11 though CGonzales intended to stay in Dallas. Muni z had
made t he pl ane reservations for Medi na and soneone naned Her nandez.
The nanme Hernandez was on a slip of paper with flight information
found on Mini z.



Gonzal es parked his Canry at the entrance to the La
Quinta. DEA Agent Crawford net Gonzal es at the door of the notel
and introduced hinself. Crawford requested identification from
Gonzales and, on discovering that Gonzales was not a | ocal
resident, asked hi mhis purpose in Dallas. Gonzal es cl ai ned he had
cone from Houst on seeki ng enpl oynent. To Crawford's question as to
whet her he was traveling with anyone, Gonzales stated that he had
come alone. Crawford asked for Gonzales's consent to search the
Camry. (Gonzal es assented, but Crawford di scovered not hing.

Agent Elliott arrived and asked Gonzal es simlar questions.
Gonzal es stated that he had cone for work and that no one el se had
been in his car recently. Elliott also asked if Gonzal es was
famliar with the man driving the white Topaz. Gonzal es deni ed
knowi ng him Crawford asked for and recei ved perm ssion to search
the white Topaz which Gonzal es granted.

Muni z had parked at a different section of the La Quinta Inn
parking lot. He |ocked the car and headed away fromthe hotel past
two restaurants toward a Honda deal ership. He | ooked over his
shoul der at the parking lot as he wal ked off. He al so saw Agent
Chavez and waved at him On his own adm ssion, Miniz had seen the
mar ked police cars there, suspected possible trouble, and sought to
get to a phone and talk to a | awyer.

Agent s Chavez and Cash pursued Mini z, intercepting himat the
Honda deal ershi p. They stopped him identified thenselves and
requested identification from him Muni z was unable to produce

anyt hing but his business card. The agents requested and were



granted perm ssion to pat down Miniz for weapons. Muni z tw ce
deni ed having driven a car despite Agent Chavez's statenent that he
had seen Muniz in the white Topaz.® Agent Cash had a few nore
questions to which Miuniz explained his |egal business in Dallas,
told of his arrival in Dallas, denied know ng about the white car,
and stated that a man named Hernandez had driven himto the La
Qui nt a. In response to other questions, Miniz confirnmed that
Gonzal es was the man in the Camry and cl ai ned that he (Miniz), was
no longer "in the business.™

To escape a growng crowd, the agents suggested that the
conversation be continued at the La Quinta. Muni z voluntarily
consented to go with themto the La Quinta. There, Cash conferred
with Elliott as to what had been | earned fromMiniz. Crawford went
to assist Chavez. Cash again questioned Gonzales about his
residence and purpose in Dallas. Gonzales repeated his
expl anation, stating that he had driven to Dallas early that
nor ni ng. ©

Upon request by the agents, Miniz went and sat on a grassy
area near the Topaz.’ The court found no evidence of coercion in
the agents' request. Chavez, neanwhile, discovered that the white

Topaz was rented in the nane of Gonzales and was three days

5> Muniz asserted that these fabrications enmerged from his
state of panic.

6 Gonzales left Dallas and drove to his hone in Mathis, Texas,
on a famly matter on March 9 but returned to Dallas on March 11

" According to Appellants, one hour passed before the
investigation culmnated in the discovery of the cocaine.
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overdue.® Chavez asked if he could search Miniz for the Kkey.
Muni z reportedly assented. Chavez found the key in Miniz's sock.
Muni z did not respond when asked why he had put the key in his
sock. Crawford took the keys and requested perm ssion from
Gonzal es to open the trunk to which Gonzales stated that that was
not a problem?®

Before Crawford could open the trunk, a police canine unit
arrived and the dog alerted to the trunk of the Topaz. Crawford
asked Muniz if he had anything to say about the car, but Miniz
again said nothing. Inside the trunk were 40 kil ograns of 88%pure
powder cocaine in boxes. Appellants were given Mranda warni ngs
and then formally arrested.

Appellants filed a pretrial notion to suppress evidence
gathered after the stops, nanely the contents of the Topaz and its
keys found on Muniz. After an evidentiary hearing, the trial court
denied that notion for the reasons stated in oral and witten
rulings. The court also denied Muniz's at-trial request to enforce
a subpoena for the desk clerk of the Classic Inn to cone verify a
registration record for a man nanmed Hernandez. Appel | ants were
convicted and the court sentenced Muniz to life in prison and

Gonzales to 168 nonths. 1 Their tinely appeals are now before the

8 Gonzales rented the Topaz on March 5, 1994, from Budget
Rental Car in Houston, Texas.

® Muniz clains that the agent first requested his pernission
to open the vehicle but that he refused.

10 Bot h defendants had prior drug convictions. Mniz's two
prior drug offenses resulted in a sentence enhancenent to life
I npri sonnment .



Court.

DI SCUSSI ON

Gonzal es and Muni z argue that the notions to suppress should
have been granted and that evidence of possession and conspiracy
was insufficient to support the convictions. Miniz additionally
argues that the court wongfully failed to enforce his subpoena,
that the enhanced sentence was unconstitutional and al so
i nper m ssi bl e because the governnent failed to give proper notice
that it would seek an enhanced sentence based on the prior

convictions. These issues wWill be dealt with in turn

A The Appel |l ants' Mdtions to Suppress.

Prior totrial, appellants filed separate notions to suppress.
Gonzales clained that the stop, arrest, search and interrogation
and the seizure of itenms and papers were effected wthout
reasonabl e suspi ci on or probabl e cause. Miniz al so al | eges that he
was arrested w thout probable cause; that any detention exceeded
the scope of a perm ssible detenti on based on reasonabl e suspi ci on;
and that the seizure of the key and eliciting of statenents were

illegal. The governnment does not assune that the stops were

11 Gonzal es al so attacks the reliability of the narcotics dog
i n one paragraph, argui ng that no probabl e cause exi st ed because of
the dog's unreliability. The court found the dog to be reliable,
rejecting the evidence of Gonzal es at the suppression hearing. The
gover nnment supports its argunents based on consent and reasonabl e
suspicion and scarcely nentions the issue of the dog on this
appeal . Because Gonzal es has shown no clear error in the district
court's finding on the reliability of the drug dog, we wll not
di sturb the finding.



i nvestigative detentions but asserts that the encounters were at
|l east initially consensual, that the searches were by consent, and
that even if the encounters were Terry stops, reasonabl e suspicion
existed to detain the Appellants. The governnent al so contests
Appel l ants' standing to chall enge the search of the Topaz. At the
suppression hearing, Gonzales did not testify or articulate any
factual dispute and provided expert testinony only as to the
reliability of the drug dog. Miniz conceded that he had no privacy
interest in the vehicle but conplainedthat the statenents elicited
fromhimand the search resulting in the keys were both unl awful .
Muni z al so testified as to all eged coerci ve behavi or on the part of
the agents. The district court orally denied both notions, stating
that there was reasonabl e suspicion to make the stop, that there
was probable cause to nmake the arrest later, that the dog was
reasonably reliable and that the consents given to search were
vol unt ary.

Subsequently, the court issued a witten order on Miniz's

motion, finding inter alia the following facts: 1) prior to March

11, 1994, the agents suspected that appellants were involved in
illegal drug activity; 2) Agent Chavez determned that the
restaurant conversation was regardi ng a drug deal, based on his | aw
enforcenent experience; 3) Miniz was not in custody until the
actual arrest, no reasonable person of Muniz's intelligence would
have thought he was, he was never told he had to answer questions
or could not |eave the area, and he was aware of his right to

refrain fromgiving consent; 4) the search and questi oni ng of Mini z



were voluntary; 5) the agents were dressed in civilian clothes and
di spl ayed no weapons; 6) Mini z deni ed know edge of the car; 7) and
Muni z was not arrested until after the discovery of the cocaine.
The court issued no witten order on Gonzal es's notion.

Appel l ate review of a district court's ruling on a notion to
suppress based on testinony at a suppression hearing is subject to

the clearly erroneous standard. U.S. v. Cooper, 43 F.3d 140, 144

(5th Gr. 1995). Questions of |law are of course revi ewed de novo,
but questions of fact are accepted unless the district court's
findings were clearly erroneous, or influenced by an i ncorrect view

of the law. U.S. v. Miniz- Ml chor, 894 F. 2d 1430, 1433 (5th CGr.),

cert. denied 495 U S. 923 (1990). Furthernore, the evidence nust

be viewed in the light nost favorable to the party prevailing
bel ow, except where such a view is either not consistent wth the
district court's findings or is clearly erroneous considering the

evidence as a whole. U.S. v. Shabazz, 993 F. 2d 431, 435 (5th Cr

1993). W affirm the lower court's denial of the Appellants'

nmoti ons.

1. Appel lants' standing to challenge the search of the
Topaz.

The governnent contends that appellants lack standing to
chal | enge the search of the Topaz. Miniz conceded at the hearing
that he | acked standing to chall enge the rental car search, that he
had no expectation of privacy in the rental car. Thus, this
di scussion will focus on Gonzal es. The governnment argues that
al t hough Gonzal es | eased the rental car, the fact that he did not

9



drive the car to the La Quinta and willingly gave the car keys to
Muni z elimnated his expectation of privacy in the car. U.S. V.
Nunn, 525 F.2d 958, 959 (5th Gr. 1976) (court found |ack of
standing for owner of truck who was not driving it when it was
seized with illegal immgrants lying in the truck's open bed).
The governnment concedes that it did not raise the issue of
standi ng before the district court but argues for an exception to

waiver. US. v. Amuny, 767 F.2d 1113, 1121 (5th Cr. 1985). It

offers this Crcuit's exception to the waiver rule for situations
where "no facts are adduced [by the defendant] at the hearing from
whi ch the governnment coul d reasonably have inferred the existence

of the defendant's standing." U.S. v. Cardona, 955 F.2d 976, 981-

982 (5th CGr.), cert. denied 113 S. C 381 (1992) (exception to

wai ver all owed when defendant had no ownership interest in the
vehi cl e and did not focus on the search of the car at the hearing).
The governnent's argunent is based on the facts noted above
(Gonzales turned over the keys and let Miniz drive to the La
Quinta) and the fact that Gonzales did not assert standing at the
hearing or testify at the hearing. The governnent thus contends
that it was not presented with facts fromwhich it could infer that
Gonzal es had an expectation of privacy in the Topaz.

The question before the Court is whether facts were adduced
from which the governnent could have inferred that Gonzal es was
claimng a privacy interest. Such a claimwuld have required a
response on the part of the governnent. Gonzales |eased the car,

drove it around extensively, and, as the governnent notes, was

10



asked by the agents if they could search the vehicle. Accordingto
the governnent, Gonzal es raised none of these fact concerns in a
brief or testinony. Gonzales did however inquire about the vehicle
on cross-exam nation and not just in regard to the drug dog. This
shoul d have triggered a governnent response; thus, the governnent
wai ved the i ssue. (Gonzal es has standing to chal |l enge the search of

t he Topaz.

2. Nature of the initial encounters between appellants and
agents.

The district court nade a specific finding with regard to
Muni z that the initial part of the encounter was a nere consensual
encounter, unregulated by the Fourth Amendnent. This finding of
fact is subject to reversal only if clearly erroneous. U.S. V.

Butler, 988 F.2d 537, 541 (5th Cr.), cert. denied 126 L. Ed.2d 359

(1993). No specific finding on this question was nade with regard
to Gonzales. Analysis of the initial part of the Gonzal es's stop
is nonetheless necessary in determning the propriety of the
court's general denial of Gonzales's notion to suppress.
Appel lants contend that the stops anmounted to investigative
detention w thout reasonable suspicion. The governnent contends
that the facts surroundi ng the encounter, viewed in the |ight nost
favorable to the prevailing party, show that the initial part of
t he encounters were consensual .

Gonzal es argues that he did not feel free to go and that the
initial stop was an investigative detention. An agent stopped
Gonzal es at the door to the La Quinta, identified hinself and asked

11



Gonzales for identification. Then the agent asked Gonzales's
purpose to be in Dallas and asked perm ssion to search Gonzal es's
Toyota Canmry. The agent al so stated that the car that Gonzal es was
traveling in was suspected of being used to transport drugs.
During this discussion, another agent arrived. Shortly thereafter,
Gonzal es |ied about the Topaz.

Muniz nerely assunes that the initial stop was an
i nvestigative detention. Two agents caught up with Miuniz as he was
approachi ng a car deal ership. Miniz had seen agents in the parking
| ot of the La Quinta and had left the scene. They stopped hi mand
patted hi mdown; the court found that Miniz consented to the frisk
for weapons. The agents asked for identification and posed several
gquestions to him about his purpose in Dallas and about the white
car. As a crowd fornmed, the agents allegedly asked Miuniz to
acconpany them to the La Quinta. According to the governnent,
Muni z voluntarily consented to go with them to the La Qinta
There, Miniz was questioned again and all egedly agreed to anot her
frisk. That search resulted in the find of the Topaz keys in
Muni z' s sock

The relevant test in determning whether the initia
encounters descri bed above were actually investigative detentions,

enunciated in Florida v. Bostick, 501 US. 429, 434 (1991), is

whet her a reasonable person in the circunstances presented woul d
feel free to disregard the agents and go about his or her business.
The governnent offers the followng facts in defense of the court's

finding: 1) the agents wore no uniforns and di spl ayed no weapons;

12



2) the agents did not overwhelm appellants in nunbers; 3) the
agents identified thenselves truthfully and asked permi ssion to
speak with appellants; 4) the encounters occurred in a public open
pl ace and appellants' novenents were not blocked; 5) no threats
were made. According to the governnent, the circunstances, when
viewed in their totality, support a conclusion that the initial
conversations were not seizures.

There is no indication fromthe facts of the initial stop of
Gonzales that the agents made any display of authority beyond
identifying thensel ves or attenpted to control Gonzal es's novenent.

In US. v. Galberth, 846 F.2d 983, 989 (5th Cr.), cert. deni ed 488

U S 865 (1988), this Crcuit upheld a | ower court finding that an
encounter was consensual where the police nerely identified
t hensel ves, requested identification and asked questions. See al so

U.S. v. Encarnacion-Galvez, 964 F. 2d 402, 410 (5th Cr.) (encounter

consensual where police just identified thensel ves, requested proof
of «citizenship, but did not attenpt to block novenent of

defendant), cert. denied 506 U. S. 945 (1992); U.S. v. Valdiosera-

Godi nez, 932 F.2d 1093, 1099 and n.2 (5th Gr.) (neither the fact
that the DEA agents identified thensel ves nor the presence of other
officers automatically converted encounters into an investigatory

detention), cert. denied 124 L.Ed.2d 275 (1993). There is one

troubling elenment: the officers infornmed Gonzal es that the car he
was driving was suspected of being used to transport drugs. This

may have pushed the encounter, which was initially consensual, to

being a Terry stop.

13



This GCrcuit, in Galberth, 846 F.2d at 990 n. 11, noted that a
statenent by a law enforcenent officer that an individual is
suspected of illegal activity is persuasive evidence that the

fourth anmendnent has been i nplicated. See al so Val di osera- Godi nez,

932 F. 2d at 1099 (citing U.S. v. Berry, 670 F. 2d 583, 597 (5th Cr

Unit B 1982) (statenent by officer that "'individuals are suspected

of smuggling drugs is a factor to be given great weight in
determ ning whether the stop was investigative detention). The
statenent by the agent in the instant case about Gonzal es's car
bei ng suspected nmay have i nplicated t he Fourth Anendnent. However,
as di scussed below, the agents |ikely had reasonable suspicion to
detain himat that point anyway and the stop still appears, at its
initial phase, to have been consensual .

The situation with Muiniz is only slightly nore probl ematic.
The police initially caught up with Miniz and then asked to frisk
him Apparently, Miniz voluntarily agreed to be frisked and get in
the car. See discussion infra. There is no evidence of coercion.
He disputes this characterization but, viewed in the |ight nost
favorabl e to the governnent, the record supports the finding of the

trial court that the stop of Miniz was at least initially a

consensual encounter.

3. Consent to the searches of person and autonobile.
Appel l ants chal l enge the legality of the searches perfornmed by
the agents of the Topaz and of Miniz's person. The gover nnent

contends that the court properly found in its oral and witten

14



rulings that Gonzales and Miniz voluntarily consented to the
searches of their persons and vehicles. The governnent maintains
that the searches were voluntary regardl ess of how the encounters
were classified. The district court's finding that the governnent
had nmet its burden of proving by a preponderance of the evidence
t hat appellants' consent was voluntary is reviewed only for clear
error. Cooper, 43 F.3d at 144. Additionally, "'where the judge
bases a finding of consent on the oral testinony at a suppression
hearing, the clearly erroneous standard is particularly strong
since the judge had the opportunity to observe the deneanor of the

wtnesses.'" US. v. Kelley, 981 F.2d 1464, 1470 (5th Cr. 1993)

(citing US. v. Sutton, 850 F.2d 1083, 1086 (5th G r. 1988), cert.

deni ed 124 L. Ed. 2d 647 (1993)).

This Court considers six factors in determ ning whether
consent is given voluntarily: the defendant's custodi al status, the
presence of coercive police procedures, the extent and | evel of the
def endant's cooperation with the police, the defendant's awareness
of his right to refuse consent, the defendant's intelligence, and
the defendant's belief that no incrimnating evidence would be
found. No single factor is dispositive. The question of voluntary
consent is a fact to be discerned from the totality of
ci rcunst ances. Cooper, 43 F. 3d at 144.

The governnent has a winning argunent in favor of voluntary
consent under the six-factor test. As discussed above, arguably
Appel  ants were not detained at any tinme until their actual arrest.

According to the governnent, they were not told they could not

15



| eave. Nor is their evidence of coercion. There is a chain of
consent | eading down to the finding of the key pieces of evidence.
Gonzal es was asked if the officers could inspect the Topaz and he
apparently consented. As stated above, Miniz apparently all owed
the initial frisk, went wwth officers to the La Quinta and al | owed
the search of his person. As for intelligence and awareness of
right to refuse consent, the governnent wi sely notes that Mini z was
a former attorney who undoubtedly was aware that he did not need to
consent to the officers' requests.!? There is no evidence that
Gonzal es was of bel ow average intelligence. Additionally, Gonzal es
hinmself had a prior record and experience with |aw enforcenent
pr ocedur es. The governnent did not inform either of Appellants
that they need not consent. However, there is no absolute
requi renent that the governnent establish that the Appellants knew
they could refuse; it is nerely one of the factors. Cooper, 43 F. 3d
at 148. Thus, the governnent has net its burden of proof on the
first five elenents.

Whet her the Appell ants believed no evidence would be found is
not difficult to discern. Appellants' actions are consistent with
the governnent's theory that both Appellants wanted to distance
thensel ves fromthe Topaz. That Miniz allowed the second search
suggests that he believed that the Topaz keys would not be
di scovered since they had not been discovered on the first search.

Gonzal es apparently believed he could avoid association with the

12 The | ower court found in its suppression ruling that Miniz
had consi derabl e experience in the crimnal |aw and the crim nal
justice systemas a | awer and convict.

16



car as well since Miuniz was the one |ast seen driving it. Thus,
each may have believed that no evidence connected to themcoul d be
f ound. No single factor of the six is dispositive,®® so even if
this factor is weak, the court did not err in finding the existence
of voluntary consent. This is especially true given the anount of
def erence shown to the lower court's ability to view the deneanor

of the w tnesses.

4. Reasonabl e suspicion for investigative detention.

Though we believe that the searches were by consent, for
conpl eteness' s sake, we wi || address the Appell ants' argunents that
the stops were investigative detentions. Appellants analyze the
events, asserting that the stops were i nvestigative detentions nade
i nproperly w thout reasonable suspicion. The governnent argues
that even if the stops are classified as Terry stops, the agents
were justified in their actions.

At the tinme the agents stopped Gonzal es and Muni z, the agents
knew the follow ng about them 1) they were connected wth the
activity of Medina, a suspected drug trafficker with whomthe DEA
was negotiating a drug sale; 2) On March 11, Medina nmet wth
Gonzales and Miuniz and stated that he did not know the other
parties to the deal but that the deal would still occur at 10:00
AM 3) Medina left town before 10:00 that norning, with the other
two presumably remaining to conplete the deal (they were the | ast

two to neet with Medina before he left town); 4) Gonzal es and

13 Cooper, 43 F.3d at 144.
17



Muni z stopped to use pay phones as they headed from Love Field to
the Ranmada; and 5) they noved one mle fromthe Ranada to the La
Qui nt a. Wth regard to Miuniz, the governnent also observed him
enter the parking lot and then | eave when he realized there were
officers there. He was seen watching over his shoulder at the
parking I ot. The governnent argues that the above facts are enough
to create a "reasonable suspicion" that illegal behavior was
occurring.

In U.S. v. Simons, 918 F. 2d 476, 481 (5th Gr. 1990), two DEA

agents in New Ol eans st opped and questi oned two passengers exiting
a flight from Los Angeles w thout specific prior know edge about
ei ther passenger. One appeared intoxicated, the other nervous, and
both were com ng froma known a drug source city. This Court held
that these facts along with an i nprobabl e answer fromone as to why
he was in New Oleans were enough to allow for reasonable
suspicion. |d.

In our estimation, the instant case presented the DEA agents
with enough reasonable suspicion to nerit detention after the
initial consensual encounters. G ven both Agent Chavez' 20 years
experience wth the DEA and the presence of Medina, Chavez was
probably rational in concluding that the transaction discussed at
Ownens' restaurant involved narcotics. The consistent actions after
Medi na | eft woul d have contributed to the reasonabl e suspi ci ons of

the agents | eading to the questions and searches.

18



5. Concl usi on

The district court did not err in denying the notion to
suppress. The stops were at |least initially consensual encounters.
Fromthe initial consensual encounters cane additional information
tojustify investigative detention. The anount of information the
agents had seens to nake their suspicions reasonable. Had the
agents | acked reasonable suspicion, the voluntary consent given
wth regard to the searches would still allowthe evidence to cone
in. ' Appellants were not under arrest until the discovery of the
cocaine in the trunk at which tinme probable cause obviously
exi sted. ™ The evidence on behal f of consent both in the encounters
and the searches is strong enough that the lower court nmade no

clear error in denying the notions to suppress.

B. Sufficiency of the evidence for convictions of conspiracy
and possessi on.

Gonzal es and Muni z chal |l enge the sufficiency of the evidence
on which they were convicted of conspiracy to possess cocaine with
intent to distribute and the conpleted substantive of fense. Wen

considering a chall enge based on sufficiency of the evidence, the

14 The consent obtained in such circunstances is not
i nval i dated by the absence of reasonable suspicion as |long as the
six factors, when considered as a whole, support the district
court's finding. Kelley, 981 F.2d at 1471; Shabazz, 993 F.2d at
439 n.10. See consideration of consent supra.

15 Qur conclusion that the stops were at nobst investigative
detentions wth reasonable suspicion and that the searches
performed were by consent obviates all but cursory disposal of the
Appel l ants' contention that the stops were arrests w t hout probabl e
cause prior to the actual arrests.
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review ng court nust consider all of the evidence in the |Iight nost
favorable to the verdict and determ ne whether a rational trier of
fact could have found all the elenents of the offense beyond a

reasonabl e doubt. U.S. v. Chavez, 947 F.2d 742, 744 (5th Cr.

1991). Direct and circunstanti al evidence are given equal weight,
and the evidence need not exclude every reasonabl e hypothesis of

i nnocence. U.S. v. Dean, 59 F.3d 1479, 1484 (5th G r. 1995), cert.

denied 133 L. Ed.2d 696 (1996).

To establish a drug conspiracy under 21 U S.C. 88 841(a)(1)
and 846, the governnent nust prove: 1) the existence of an
agreenent between two or nore persons to violate federal narcotics
| aws; 2) the defendant's know edge of the agreenent; and 3) the
defendant's voluntary participation in the agreenent. US V.
Gallo, 927 F.2d 815, 820 (5th Cr. 1991). G rcunstantial evidence
wll suffice to denonstrate the existence of a conspiracy. Id.
The exi stence of the agreenent, the defendant's know edge, and the
defendant's participation in the conspiracy may be inferred from
the "' devel opnent and col | ocation of circunstances.'" 1d. (citing

US v. Lentz, 823 F.2d 867, 888 (5th Cir.), cert. denied 484 U S.

957 (1987)). Mere presence at the scene of the crinme or close
association wth co-conspirators wll not alone support an
i nference of conspiracy but are factors that the jury may consi der
in finding conspiratorial activity. |d.

To convi ct a defendant of possession of cocaine withintent to
distribute under 21 U.S.C. 8§ 841(a)(1), the governnent nust prove

beyond a reasonable doubt that the defendant (1) knowingly (2)
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possessed cocaine (3) with intent to distribute it. [|d. Proof of
possession will wusually depend on inference and circunstanti al
evi dence. I d. When evidence is sufficient to establish the
defendant's participationin a conspiracy to possess narcotics, the
defendant will be deened to possess the drugs through the co-

conspirator's possession.

This opinion will briefly consider the evidence agai nst each
def endant .
1. Gonzal es

Gonzales and Muniz were acquainted prior to the events of
March 1994. Gonzal es had served as Muniz's driver on occasion
The two of them net with Medina, a suspected drug trafficker, in
Houston. Gonzal es, though unenpl oyed during this tinme, rented the
white Topaz and failed to return the car on tine. After going hone
for a famly energency, Gonzales returned to the Dallas area
despite the fact the Muniz was | eaving by airplane. Gonzal es was
at the March 11 norning neeting with Medi na at which the "deal" was
di scussed. Gonzal es nmade several phone calls from pay phones on
his return fromthe airport.

When questioned by the agents at the La Quinta Inn, Gonzal es
claimred he had cone to Dallas to seek enploynent despite the
absence of any evidence of a job search. Gonzales lied to the
agents when he asked whet her he had any passengers in his vehicle
recently and whet her he had been to the airport. Gonzales had in

fact given the keys of the white Topaz to Miniz shortly before
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Muni z drove it fromthe Ranmada I nn and after the cocai ne had been
pl aced in the car. The jury al so had evi dence of Gonzal es's prior
convictions on the issue of intent.

Wil e nuch of the evidence above anounts to nere presence or
association wth nore culpable figures, the totality of
circunstances would allow the jury to infer participation in the

conspiracy. U.S. v. Dean, 59 F.3d at 1484. The jury chose not to

beli eve Gonzales's claimthat he was on a job search. Gonzales's
presence at the March 11 neeting when conbined wth his
fabrications regarding the vehicle and delivery of the keys to
Muni z after the cocaine was already in the vehicle are sufficient

evi dence to sustain the convictions.

2. Muni z

The circunstances incrimnating Miniz are obviously simlar to
t hose above. He nmet with Medina in Houston, was present at the
March 11 neeting where Medina set the tinme for the "deal"” and |lied
about not having driven the Topaz. In addition the followng itens
of evidence are present: 1) Miuniz had a |level of reported incone
that was inconsistent wth his frequent statew de travel
suggesting incone fromillicit sources; 2) Miuniz net and spoke with
Medi na on nore occasions than Gonzal es, including one neeting on
the night before the arrests (the Topaz, driven by Miniz, was at
the Ranada, Medina's hotel); 3) Miniz drove the Topaz after the
cocai ne had been placed in the car; 4) Mniz, watching over his

shoul der, left the area of the La Quinta after spotting |aw
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enforcenent officers; 5) Miuniz hid the keys to Topaz in his socks,
t hough he all owed the agents to search him

Wi | e none of the above are concl usive proof of conspiracy and
possession, again it is the totality of circunstances that would
allowa jury to find guilt beyond a reasonabl e doubt. Control of
the vehicle coupled with the attenpt to flee the scene and the lies
about use of the vehicle are enough for the jury to conclude that

Muni z possessed the contraband within. US. v. Carrillo-Mrales,

27 F. 3d 1054, 1064-1065 (5th Cr. 1994), cert. denied 130 L. Ed.2d
1119 (1995). From there, one can build the entire conspiracy.
Gonzal es possessed t he cocai ne t hrough his co-conspirator Mini z and
both of them worked together on the "deal." The jury did not have
to believe Muniz's story that he was in Dallas on | egal business or
that he left the hotel area looking for a pay phone though he
passed two restaurants before being stopped. The evidence agai nst

the two is sufficient to support the convictions.

C. Muni z' s subpoena request.

Muni z appeal s the | ower court's denial of his request at trial
for the court to enforce the defense subpoena issued to the desk
clerk at the Cassic Innin Fort Worth. Miniz clainms the court's
failure to enforce the subpoena is a violation of his Sixth
Amendnent right to conpul sory process and Fifth Anendnent right to
due process. According to Muniz, the desk clerk was in possession
of certain registration records that would all egedly corroborate

Muni z's narration of the events. The | ower court denied the
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request, which was nade at the end of the defense's case-in-chief.
This Court wll review the decision to deny the subpoena request

under an abuse of discretion standard. US. Vv. gebode, 957 F. 2d

1218, 1222 (5th Gr. 1992), cert. denied 122 L.Ed.2d 683 (1993);

U.S. v. Bowran, 636 F.2d 1003, 1013 (5th Gr. 1981).

The Fifth and Sixth Anmendnents guarantee a defendant the
rights to a fair trial and conpul sory process but those rights are
not absolute. Butler, 988 F.2d at 540. Wen requesting a court to
subpoena a witness, a defendant such as Miniz has the duty to
denonstrate the necessity of the witness's testinony. UsS V.

Ram rez, 765 F.2d 438, 441 (5th Gr. 1985), cert. denied 88 L. Ed. 2d

786 (1986); U.S. v. Webster, 750 F.2d 307, 329-330 (5th Gr. 1984),

cert. denied 85 L.Ed.2d 855 (1985); U.S. v. Moore, 917 F.2d 215,

230 (6th Cir. 1990), cert. denied 113 L.Ed.2d 654 (1991). The

governnment may respond by denonstrating that the facts upon which
the defense relies are inaccurate, or that the evidence sought is
immaterial, irrelevant, cunulative or otherwi se unnecessary.
Webster, 750 F.2d at 329-330.

The hotel clerk would have verified the hotel registration
card which showed that a man naned Danny Hernandez had stayed at
the Cassic Inn fromMarch 6-10.% Miniz, in an attenpt to account
for all of his tinme in the Lewisville area, hoped that the jury
could infer the follow ng: that D. Hernandez was the Hernandez on

the slip of paper found on Muni z on which Miuniz had witten airline

16 Government evi dence woul d have shown that Danny Her nandez
provided no identification at the I nn and provi ded a fal se addr ess.
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reservations for "Medina, Hernandez", that D. Hernandez was an
unknown person who allegedly called out to Medina on March 10 at
the Ramada Inn and that Hernandez and Medina had access to the
white Topaz. Miniz stated that he did not know Hernandez but that
Her nandez was the owner and driver of the white Topaz. Muni z
attenpted to account for his nunmerous phone calls (30+) fromthe
hotel as well as the other above-described events. Muni z al so
clai med that the evidence woul d have corroborated Miuni z' s testi nony
that he called the Cassic Inn and spoke to Medina about their
al l eged legitimte business before the Omens' neeting.

The lower court denied Miniz's request because the
regi stration records regardi ng Danny Her nandez | acked rel evance and
coul d possibly confuse the jury. The court pointed to the absence
of any proof that the Danny Hernandez who stayed at the O assic Inn
was t he Her nandez about whom Miuni z had spoken, especially given the
comon nature of the surnane Hernandez, and the |ack of any proof
that Muniz had nade a tel ephone call to Hernandez at the C assic
I nn. Danny Hernandez who stayed at the O assic Inn checked out a
day before Miniz allegedly made a plane reservation for him
Addi tionally, had Muni z been able to connect Mdi na and Hernandez
together with the white Topaz, this would hardly nake either of
these two figures or Muniz | ook | ess cul pable.

The | ower court did not abuse its discretion in refusing to
enforce the subpoena request. Muniz failed to prove that the
evi dence was rel evant. Even assunming the registration records were

rel evant, evidence that a Danny Her nandez had stayed at the C assic
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Inn would have msled the jury given that there was no evidence

that this D. Hernandez was the Hernandez referred to by Mini z.

D. The | awful ness of Muniz's sentence.

Mini z contests the |awfulness of the enhanced sentence he
received on two grounds. He argues that the governnent failed to
conply with the formal requirenents of 21 U.S.C. 8§ 851(a) and that
21 U S.C. 8§ 851(e)'s provision precluding collateral attacks on
previous convictions if five years or older is unconstitutional.
The sufficiency of a 8§ 851(a) information and the constitutionality
of 8 851(e) are questions of law that will be reviewed de novo.

US v. Steen, 55 F.3d 1022, 1025 (5th Cr.), cert. denied 133

L. Ed. 2d 500 (1995).

1. Sufficiency of an Information under 21 U S.C. 8851(a)

Muniz received a |life sentence based on the enhancenent
provisions of 21 U S C 8§ 841(b) because of his two prior drug
convictions. Several nonths prior to trial, the governnent filed
a "Notice of Prior Convictions" for the purpose of informng court
and defendant that the governnent would seek to use the two prior
convictions to seek an enhanced sentence. Such notice is required
by 21 U S.C. 8 851(a). 21 U S.C 8§ 851 states:

(a) (1) No person who stands convicted of an offense

under this part shall be sentenced to increased

puni shment by reason of one or nore prior convictions,

unl ess before trial, * * * the United States attorney

files an information with the court (and serves a copy of

such information on the person or counsel for the person)

stating in witing the previous convictions to be relied

upon.
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The notice given by the governnent stated
Notice is given that in accordance wth Title 21,

United States Code, 8 851, the United States intends to

prove t hat RAMSEY RAM RO MUNI Z, Def endant herein, has two

prior convictions by two different courts for fel ony drug

of fenses, and as such, if convicted of a violation of 21

US C 841(a)(l), the penalty range shall be a fine of

not nore than $8, 000, 000 and i npri sonnent for a nandatory

termof |ife w thout rel ease.

The notice then described the specific convictions (one in the
Sout hern District of Texas involving 1,100 pounds of marijuana and
the other in the Western District of Texas involving 822 pounds).
Muni z argues that the notice given is inadequate because it is not
called an "Information" as referenced in the statute and does not
state the governnent will "rely upon"” the convictions nentioned in
t he noti ce.

Muni z's requi renents are beyond those of the statute. It is
true that the prosecution nust conply wth 8 851's procedura
requi renents or the district court cannot enhance a defendant's
sentence. 1d. at 1025. The essential question, though, is whether
tinmely notice (before trial) has been given of which convictions
will be relied on so that a defendant has an opportunity to

respond. Id. at 1027; U.S. v. Gonzalez-Lerma, 14 F.3d 1479, 1485

(10th Gr.), cert. denied 128 L.Ed.2d 484 (1994). More than one

Circuit, including this one, has observed that § 851 does not state
the formin which the "information" is to appear. Steen, 55 F. 3d
at 1027 (information with msstated priors sufficient because

defendant not prejudiced); Gnzalez-lLerma, 14 F.3d at 1485

(information sufficient though defendant all eged m stakes on date

and pl ace of convictions); U.S. v. Belanger, 970 F. 2d 416, 419 (7th
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Cr. 1992) (information which failed to specify prior convictions
sufficient when particular conviction were naned in a |later pre-
trial docunent).

Muni z does not claimthat the notice was untinely or that the
informati on was inconplete. His criticismis reserved for the
title and wordi ng. Because notice was tinely given and the facts
contained were accurate, the information was sufficient under
St een. As is evident from the "Notice" quoted above, the
governnent infornmed the defendant that it would use the prior
convictions, identified those convictions and did so in a tinely
manner. § 851 is nentioned specifically in the notice. That the
information was titled "Notice" instead of "Information" and did
not use the words "rely on" is of no significance since the
def endant was aware of the convictions that would be used in
connection with an 8 851 sentence enhancenent. The Governnent's

Notice satisfied the requirenents of 21 U S. C. § 851.

2. Constitutionality of 21 U S.C. § 851 (e).

Muni z attacks 8 851 (e) as an unconstitutional violation of
his rights to equal protection of the |aws, due process, and his
right not to be subjected to double jeopardy. Miniz clained that
al though the two prior convictions nentioned above arose out of
guilty pleas in separate jurisdictions, they involved a single
conspiracy. Muni z maintained that the Double Jeopardy C ause
barred consi deration of both convictions separately for enhancenent

pur poses.
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The governemt in this case argues that 8 851 (e) has a
rational basis and should be found constitutional. Al so, the
governnent clains that Muniz fails to nake out a doubl e jeopardy
cl ai mgi ven the tenporal and geographi cal gap bet ween conspiraci es.

21 U S.C. 8 851 (e) states:

No person who stands convicted of an offense under this

part may challenge the validity of any prior conviction

al | eged under this section which occurred nore than five

years before the date of the information alleging such

prior conviction.
Four circuits have held this provision constitutional. UsS V.

McChristian, 47 F.3d 1499, 1503 (9th Gr. 1995); U.S. v. Arango-

Mont oya, 61 F.3d 1331, 1338 (7th Cr. 1995); U.S. v. Jenkins, 4

F.3d 1338, 1343 (6th Cr. 1993), cert. denied 128 L.Ed.2d 197

(1994): U.S. v. Wllians, 954 F.2d 668, 673 (11th Gr. 1992).

The Sixth, Seventh and Eleventh Circuits held that § 851 (e)
is areasonable limtation on defendants to effectuate the purposes
of sentence enhancenent for recidivists and to elimnate a host of
probl enms with respect to ancient or destroyed records. Jenkins, 4

F.3d at 1343; Arango-Mntoya, 61 F.3d at 1338; WIIlians, 954 F. 2d

at 673. In McChristian, the Ninth GCrcuit ruled that the only

constitutional challenge permtted under 8 851 (e) is a claimthat
a conviction was invalid because no counsel was appointed to

represent the defendant. 47 F.3d at 1402; Arango- Montoya, 61 F. 3d

at 1336. No other constitutional attack on 8§ 851 (e) survived the
Suprene Court's holding in CQustis v. US., 114 S . C. 1732 (1994),

that Congress could totally elimnate collateral attacks on prior

convictions with regard to sentence enhancenent if that body so
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chose. Except in the limted circunstance in which the prior
conviction was obtained in violation of the right to have counsel
appoi nted, a defendant has no constitutional right to challenge
prior convictions used to enhance a currently inposed sentence.
Id. at 1737-39.

The Court stated that when Congress wants defendants to have
aright to collateral attack, such is stated in the statute. The
Court offered 8§ 851 as an exanple of Congress authorizing such
attacks when it chose to. 1d. The governnent acknow edges in this
case that the Suprene Court in Custis was review ng not the drug
enhancenent provisions of 851 (e) but simlar provisions in the
Armed Career Crimnal Act, 18 U S.C. § 924 (e). Nonetheless, the
Suprene Court's logic and statenent regarding 8 851 in Custis and
t he deci sions of our fellowcircuits convince us that § 851's five
year limt on collateral attacks is not wunconstitutional. A
defendant has no right to make a collateral attack under these
ci rcunst ances unl ess no counsel was appointed for them Miniz does
not make such a claim and his constitutional attack is thus

unt enabl e. 17

CONCLUSI ON
This Court AFFIRVS the district court's denials of Appellants'

motions to suppress and AFFIRMS in every respect Appellants'

17 Because we hold that 21 U S.C. § 851(e)'s five year lint
constitutional, we do not reach the issue of whether one of the
underlying convictions was actually in violation of the Double
Jeopardy O ause.
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convi ctions and sentences.
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