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| . | NTRODUCTI ON

Appel | ant Robert Lee Gaston ("Gaston") was convicted on Apri
28, 1981, of aggravated rape. He was sentenced to life
i nprisonment Wi thout benefit of parole, probation, or suspension of
sent ence. The conviction and sentence were affirmed on direct
appeal by the Louisiana Suprene Court.

Gaston sought a wit of habeas corpus in the United States
District Court which was denied. He then filed an application for
post-convictionrelief inthe Fourth Judicial D strict Court, which
was al so deni ed. An application for wits on post-conviction
relief with the Louisiana Suprene Court was al so deni ed.

On January 27, 1994, Gaston filed a petition for habeas corpus
wth the Western District of Louisiana, conplaining of allegedly
erroneous jury instructions and i neffective assi stance of counsel.

On Septenber 30, 1994, the district court, concurring with the



magi strate's reconmendati on, denied the petition. Mller filed his
notice of appeal on Cctober 13, 1994. W affirm
1. ANALYSI S
A. Jury Instructions:
The jury charge in Gaston's trial in 1981 as it relates to
reasonabl e doubt stated the foll ow ng:

If you entertain any reasonable doubt as to any fact or
el ement necessary to constitute the defendant's guilt it is
your sworn duty to give him the benefit of that doubt and
return a verdict of acquittal, and even where the evidence
denonstrates a probability of gquilt, yet if it does not
establish it beyond a reasonabl e doubt, you nust acquit him
Thi s doubt nust be a reasonable one. That is one found upon
a real, tangible, substantial basis and not wupon a nere
caprice, fancy or conjecture. It nust be such a doubt as
woul d give rise in your mnds to a grave uncertainty by reason
of the unsatisfactory character of the evidence, one that
woul d make you feel that you had not an abiding conviction to
a nortal —Aoral certainty as to the accused's guilt for that
degree of assurance which induces a man of sound mnd to act
W t hout doubt upon the concl usion to which his m nd | eads him
If after giving a fair and inpartial consideration to all the
facts in the case you find the evidence unsatisfactory upon
any single point indispensably necessary to constitute the
accused's guilt, this would give rise to such a reasonable
doubt as would justify you in returning a verdict of not

guilty.

In Cage v. Louisiana, 498 U.S. 39, 111 S . Ct. 328, 112 L.Ed. 2d
339 (1990), the Suprene Court ruled that a charge very simlar to
this one was unconstitutional because it allowed a finding of guilt
based on a degree of proof below that required by the due process
cl ause of the Fourteenth Anendnent. Gaston argues that Sullivan v.
Loui siana, --- US ----, 113 S.C. 2078, 124 L.Ed.2d 182 (1993),
mandates that Cage be applied retroactively in accordance wth
Teague v. Lane, 489 U S. 288, 109 S.C. 1060, 103 L.Ed.2d 334
(1989).



I n Teague, the Suprene Court stated that "new constitutional
rules of crimnal procedure will not be applicable to those cases
whi ch have becone final before the newrul es are announced, " unl ess
they fall within an exception to the general rule. 1d. at 310, 109
S.Ct. at 1075. The second exception identified by the Teague Court
was that "a newrule should be applied retroactively if it requires
t he observance of those procedures that are inplicit in the concept
of ordered liberty." ld. at 314, 109 S.C. at 1076 (interna
quotations and citations omtted).

In Skelton v. Whitley, 950 F.2d 1037 (5th Cr.), cert. denied,
--- UuS ----, 113 S .. 102, 121 L.Ed.2d 61 (1992), this court
held that Cage did not fit within this second exception of Teague
and therefore was not retroactive. Then in Sullivan, however, the
Suprene Court held that the Cage-type error is structural. "[T]o
hypot hesize a guilty verdict that was never in fact rendered—no
matter how i nescapable the finding to support that verdict m ght
be—aoul d violate the jury-trial guarantee.” Sullivan, --- U S at
----, 113 S. . at 2082. "The right to trial by jury reflects ..
a profound judgnent about the way in which | aw should be enforced
and justice adm nistered. The deprivation of that right, wth
consequences t hat are necessarily unquantifiabl e and i ndet erm nat e,
unquestionably qualifies as structural error."” Id. at ----, 113
S.Ct. at 2083 (internal quotations and citations omtted); see
al so, Harnon v. Marshall, 57 F.3d 763, 764-65 (9th Cir.1995).
Sullivan thus inplies that the Cage-type error is "inplicit in the

concept of ordered liberty" and therefore should be applied



retroactively under Teague. See Adans v. Aiken, 41 F.3d 175 (4th
Cr.1994), cert. denied, --- U S ----, 115 S . C. 2281, 132 L. Ed. 2d
284 (1995); and Nutter v. White, 39 F.3d 1154 (11th Cr.1994).
However, in Victor v. Nebraska, --- U S ----, 114 S . C. 1239,
127 L.Ed.2d 583 (1994), the Suprene Court nodified the Cage
standard of reviewing allegedly erroneous jury instructions. In
Cage, the Court considered how a reasonable juror could have
interpreted the instructions. Cage, 498 U S. at 39-41, 111 S. C
at 329. In Victor, the Court disapproved that test and adopted the
follow ng standard: whether there is a reasonable |ikelihood that
the jury has applied the challenged instruction in a way that
viol ates the Constitution. Victor, --- U S at ----, 114 S.C. at
1243. Thus, if Sullivan and Teague comrand retroactivity here, it
is now Victor, not Cage, which should be applied retroactively.!?
In Victor, the Court disapproved of charges simlar to that
whi ch Gaston received. See Victor, --- U S at ---- and ----, 114
S.C. at 1248 and 1251. In a concurring opinion, Justice Kennedy
even warned state courts that "[t]he inclusion of words so
mal | eabl e, because so obscure, mght in other circunstances have
put the whole instruction at risk." 1d. at ----, 114 S .. at 1251
(Kennedy, J., concurring). Justice Gnsburg reiterated that point
in her concurrence by stating that "the term"noral certainty'...

shoul d be avoi ded as an unhel pful way of expl ai ni ng what reasonabl e

A footnote in the unpublished opinion of Smth v. Stal der,
26 F.3d 1118 (5th G r.1994) (per curian) stated that Skelton
survives Sullivan and Cage should not be applied retroactively.
Smth, at 2 n. 1. This holding my be questionable, but we need
not address it because Victor controls this case.
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doubt neans." ld. at ----, 114 S . C. at 1252 (G nsburg, J.,
concurring). However, the Court held that the wording in question
did not render the instructions taken as a whol e unconstitutional.
ld. at ---- and ----, 114 S.C. at 1248 and 1251.

Applying Victor, we note that Gaston's instruction, like the
Cage instruction, used the words "grave uncertainty" and "nora
certainty," the phrases which the Suprene Court warns should be
avoi ded. However, Gaston's instruction, unlike the Cage
instruction, also included the phrase "that degree of assurance
whi ch induces a man of sound mnd to act w thout doubt upon the
conclusion to which his mnd leads him" Because of this
"alternative definition of reasonable doubt,"” Victor, --- U S at
----, 114 S.Ct. at 1250, it is not reasonably likely that the jury
applied the challenged instruction in a way that violates the
Constitution. Therefore, following Victor, we simlarly di sapprove
of the wording in Gaston's charge but hold that it did not render
the instruction unconstitutional in this case.
B. Ineffective Assistance of Counsel:

Gaston's other claimis that he was deprived a fair and
inpartial trial as aresult of his attorney's failure to object to
the allegedly erroneous jury instruction on reasonable doubt.
Gaston's trial was nine years before the Suprenme Court decl ared the
instruction in question unconstitutional in Cage. Failure to
object to the instruction in light of the state of the |aw at the
ti me does not constitute deficient performance. See Strickland v.

Washi ngton, 466 U. S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984).



Accordingly, the district court's denial of Gaston's petition

i s hereby AFFI RVED.



