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RHESA HAVKI NS BARKSDALE, Circuit Judge:

In this Louisiana wongful death products liability action
agai nst a manufacturer, and arising out of adrilling rig accident,
the principal issue at hand is whether, wunder the Louisiana
Products Liability Act, the clainmed unreasonably dangerous product
was bei ng used (handled) in a manner that the manufacturer, at the
time of manufacture, should reasonably expect (reasonably
antici pated use). The Hunters appeal the apportionnent by the
district court of damages agai nst defendant Knoll Ri g & Equi pnent
Manufacturing Co., Ltd. (KREMCO,; it cross-appeals, contending

that, inter alia, the product (drilling rig racking board) was not



bei ng handl ed i n a reasonably antici pated manner at the tine of the

accident. Because we conclude that, based on this issue, KREMCO

was entitled to judgnent as a matter of |aw, we REVERSE and RENDER
| .

In 1981, KREMCO, a Canadian drilling rig manufacturer, sold
one of its rigs to R L. Long Co.; one conponent was the racking
board in issue. Long nodified the rig and racking board to suit
custoner preferences. Long sold the nodifiedrig, with the racking
board, to Hunter's enployer, Msley Wl Service, in 1984. d aude
Kennet h Hunter was crushed fatally by falling pi pes whil e he worked
i n August 1990 as a derrickman for Mosley on a drilling operation.
Hunter was positioned on the racking board, which was attached,
approxi mately 50 feet above the ground, to the mast of the drilling
rig. The mast, often referred to as a "derrick", was raised to a
near-vertical position at the drilling site.

The frame of the racking board in issue was rectangular, with
one of the shorter sides being partly open; that open end was
closest to the derrick. Handrails enclosed the two | ong sides and
the other short side. As hereinafter described, the top ends of
drilling pipes are brought into the racking board through the open
end. Inside the frame of the racking board is a platform or
"di ving board", on which the derrickman stands; it is attached to
the m ddl e of the back franme of the racking board and runs parall el
toits long sides. On an end-racked racki ng board, such as the one
i nvol ved here, there are fingers on each side of, and parallel to,

the diving board; they point toward the nmast. On the racking



board, there were five fingers to the left of the diving board and
seven to the right, between which the drilling pipes were to be
racked (inserted). As manufactured, the racking board did not have
chains or other restraining devices to assist in preventing the
pi pes fromfalling across the mast if they began to | ean too nuch
in that direction.

The back and side handrails of the KREMCO racki ng board were
nmodi fi ed by another entity subsequent to sale by KREMCO. Wen the
ori gi nal KREMCO back handrail was raised to the upright position
it jutted up against the side handrails. The back handrail was
secured to the side handrails wth heavy-duty pins inserted through
the "ears" at an angle vertical to the ground. This design was
nmodi fied by renoving the ears and attaching a |l atch on each end to
secure the back handrail. It was these |atches that failed,
allowing the handrail to conme forward and the pipes tied to it to
fall across the mast, crushing Hunter.

A derrickman racks stands of pipe, which are about 55-60 feet
in length, as they are renoved from the drilling hole. When
wor kers on the ground renove the pipe, the derrickman naneuvers the
top of the pipe between the racking board fingers, and leans it
agai nst the bottom back franme of the racking board. A crew nenber
on the ground positions the bottomend of the pipe at ground | evel.
The pipe is |leaned away fromthe mast in a "positive lean", as is
the i ndustry standard, and shoul d be supported by the back frane of

the racking board. Leaning the pipe toward the nmast, in a



"negative | ean", is dangerous, because the pipe could fall toward
t he mast.

On an end-racked racking board, one pipe after another is
racked in a row fromthe back to the front of the racking board.
As stated, the derrickman and workers on the ground nust ensure
that the pipes maintain a positive | ean (away fromthe derrick and
toward the back of the racking board). At the tinme of the
accident, Hunter had racked approximately 143 stands of pipe,
wei ghi ng approxi mately 110, 000 pounds. Due to the |arge nunber of
pi pes that had to be racked, the rig workers were concerned that
all of the pipes would not fit into the racking board; accordingly,
in an effort to fit nore pipes, they did not give them nuch
positive lean. |In fact, the pipes were given only about three to
four inches of positive |lean, whereas nornmally the |ean should be
approximately 12 to 20 i nches fromthe vertical, which is sonewhere
i n the nei ghborhood of one to two degrees.

In racking the pipes, Hunter tied the first pipe in each row
to the back handrail of the racking board with a sashcord, and then
tied each successive pipe in each row to the previous pipe. As
not ed, when Hunter began racking the pipes, they were | eaned away
fromthe nmast (positive lean). However, because the pipes being
racked were larger at the top than at the bottom and because the
initial positive |lean was not great enough, the pipes | eaned | ess
and less toward the back of the racking board as nore and nore
pi pes were racked, until the pipes were vertical and then | eaning

toward t he mast.



In industry terns, "the pipes grew'; when this occurs, the
wor kers on the ground should "kick out" the bottom ends of the
pi pes, so that they do not |lean toward the nmast (negative |ean).
Due to his vantage point, the derrickman (Hunter) is the first
person who woul d detect a negative lean; it is his responsibility
to notify the workers on the ground that the bottons of the pipes
need to be noved ("kicked out").

Because the pipes were tied to the back handrail,! when the
pull from the negative |lean of the pipes becane too great, the
| atches failed, allow ng the back handrail and pipes to fall toward
the nmast. In the accident, no part of the racking board
manuf actured by KREMCO failed. Only the latches failed; but, as
noted, they had been installed by an entity other than KREMCO.

After this action was filed against KREMCO in 1991 in
Loui siana state court under the Louisiana Products Liability Act,
LA. Rev. StaT. ANN. 8§ 9:2800.51, et seq. (LPLA), KREMCOrenoved it to
district court based on diversity jurisdiction. The parties
consented to trial before a nmagistrate judge; and, following five
days of testinony, the jury returned a verdict for the Hunters. It
found: (1) the racking board was unreasonably dangerous when it
left KREMCO s control; (2) Hunter's death was caused by an

unr easonabl y dangerous characteristic of the racking board during

. According to testinony, tying pipes to the back
handrail is a msuse of the racking board, because that rail is
desi gned only to support the weight of the derrickman shoul d he
fall. 1In fact, the derrickman's safety wire is attached to that
handrail. According to the testinony, however, pipes are often

tied to the back handrail.



a reasonably anticipated use; (3) Hunter's death was caused al so by
his negligence; (4) the |atches were unreasonably dangerous; (5)
Hunter's death was caused also by an unreasonably dangerous
characteristic of the latches; (6) Long caused the |atches to be
unr easonabl y dangerous; (7) Msley Wll Service did not cause any
unreasonably dangerous characteristic of the latches; and (8)
Hunter's death was caused also by the negligence of Msley Wl
Servi ce enpl oyees. The jury assessed fault as follows: KREMCO
30% Hunter 5% Long 30% and Mosley 35%?2

Post-verdict, the district court found that Long is insolvent
and that the Hunters had not received any conpensation from Long.
O the stipul ated damages of approximately $1.3 million, the court
assessed approxi mately $652, 000 agai nst KREMCO. As it had at the
cl ose of the Hunters' case and of all the evidence, KREMCO noved

for judgnent as a matter of law on, inter alia, whether the

2 The dissent inplies, incorrectly, that this opinion is
based on the proposition that the conparative fault of other
parties insulates KREMCO fromits own fault. Wile sone pre-LPLA
cases have been criticized for going so far under the pre-LPLA
standard of "normal use" as to treat product m suse as a defense
the manufacturer had to prove, rather than sonething the
plaintiff had to prove did not occur (see e.g. Bell v. Jet Weel
Bl ast, 462 So.2d 166, 172 (La. 1985)), the new LPLA standard of
"reasonably anticipated use" is narrower in scope and does not
i ncl ude reasonably foreseeabl e m suse, as discussed infra. Daigle
v. Audi of Anerica, Inc., 598 So.2d 1304, 1307 (La. App. 3d G
1992); Lockart v. Kobe Steel Ltd. Const. Mach. Div., 989 F. 2d
864, 867 (5th Cr. 1993); John Kennedy, A Prinmer on the Louisiana
Products Liability Act, 49 LA L. Rev. 565, 584-86 (1989)

(expl aining that the LPLA standard of "reasonably antici pated
use" is nore narrow than the prior "normal use" standard and,
inter alia, does not include product m suse) (Kennedy was a co-
drafter of the LPLA.). W recognize that there may well be

i nherent conflicts between liability under the LPLA and
conparative fault. The parties do not raise this issue, however,
and we do not reach it.



accident occurred, as required by LPLA during a "reasonably
antici pated use" of the racking board. The notion was deni ed.
.
For this diversity action, the parties do not dispute that
Loui siana |aw controls. Erie Railroad Conpany v. Tonpkins, 304
US 64 (1938). The threshold issue is whether the manner in which
the racking board was wused when the accident occurred was
"reasonably anticipated" by KREMCO at the tine of manufacture.?
The LPLA provides that

[t] he manufacturer of a product shall be

liable to a claimant for damage proxi mately

caused by a characteristic of the product that

renders the product wunreasonably dangerous

when such danage arose from a reasonably

antici pated use of the product by the clai mant

or another person or entity.
LA. Rev. STAT. ANN. 8§ 9:2800.54(A). O critical inportance here,
"reasonably anticipated use" is defined as "a use or handling of a
product that the product's manufacturer shoul d reasonably expect of
an ordinary person in the sane or simlar circunstances." LA REev.
STAT. ANN. 8 9:2800. 53(7) (enphasis added). Accordingly, KREMCO can
be liable only if the particul ar use (negative | ean) of the racking
board was "reasonably anticipated" by it; and, if it was not, we do

not reach whether the racking board was unreasonably dangerous

because, for exanple, it did not have a chain, or chains, across

3 Because we concl ude that the manner in which the pipes
were racked was not a "reasonably anticipated use", we need not
reach the other issues presented, including whether the design of
t he racki ng board was unreasonably dangerous, whet her KREMCO
breached an express warranty, and whether liability and danages
wer e apportioned properly.



the open end. Lockart v. Kobe Steel Ltd. Const. Mach. Div., 989
F.2d 864, 867 (5th Cir. 1993).
In Lockart, a products liability action was filed agai nst the
manuf acturer of an excavator. Two workers had suspended a pontoon
by | ooping a chain around the teeth of the excavator's bucket, but
the chain slipped off the bucket and the pontoon fell, killing one
wor ker and injuring the other. Qur court upheld summary judgnent,
because wusing the excavator to suspend the pontoon was not
"reasonably anticipated" wthin the neaning of the LPLA. The court
rejected the idea that a warning in the operator's manual not to
hang obj ects fromthe bucket was evi dence that the manufacturer had
reasonably anticipated that the excavator would be used in that
manner .
The fact that there were warnings on the product in Lockart
does not distinguish it fromthe Hunters' case:
Even if the warning did not reach the users,
the LPLA speaks of "an ordinary person in
[the] sanme or simlar circunstances". These
users had many years experience mning and
working with heavy machinery, and both had
t aken conpany courses in equi pnent handling in
1986. The dangers of wusing the bucket to
suspend a heavy pontoon should have been
obvi ous to the ordi nary consuner and certainly
to experienced workers.

Lockart, 989 F.2d at 868 (footnote omtted).* This was consistent

with the dictates of the LPLA
A manufacturer is not required to provide an

adequat e warni ng about his product when: ...
The user or handler of the product already

4 In an attenpt to distinguish Lockart, the dissent
appears, erroneously, to rely in part on the warning.

- 8 -



knows or reasonably shoul d be expected to know
of the characteristic of the product that may
cause damage and the danger of such
characteristic.
LA. REv. STAT. ANN. 8§ 9:2800.57(B)(2); see, e.g., Mrgan v. Gyl ord
Contai ner Corp., 30 F.3d 586, 591 (5th Cr. 1994).

In noting that the LPLA standard for reasonably anticipated
use (defined in the previously quoted 8 9:2800.53(7)) is nore
stringent than the pre-LPLA standard, Lockart, 989 F.2d at 867
cited Daigle v. Audi of America, Inc., 598 So.2d 1304, 1307 (La.
App. 3d Cir. 1992), which recognized that "[t]his definition is
narrower in scope than its pre-LPLA counterpart, 'normal use'
whi ch included all reasonably foreseeabl e uses and m suses of the
product." As stated in Lockart, "[t]his nore restrictive scope of
liability was to avoid prior confusion and because virtually any
concei vabl e use is foreseeable". 989 F.2d at 867.

To illustrate the neaning of "reasonably anticipated use",

Dai gle gives the follow ng exanples of what uses a manufacturer

shoul d not reasonably expect of an ordinary person:

"Reasonabl y antici pated use" ... convey[s] the
i nportant nessage that the manufacturer i s not
responsi bl e for accounti ng for every
concei vabl e foreseeable use. It is fore-

seeabl e that a consunmer m ght use a soft drink
bottle for a hamer, mght attenpt to drive
his autonobile across water or mght pour
perfume on a candle to scent it. |[|f he does,
however, the manufacturer of the product
shoul d not be and under the LPLAis not |iable
because the uses in the illustrations are not
the sort that a manufacturer shoul d reasonably
expect of an ordinary consuner.

598 So. 2d at 1307 (quoting John Kennedy, A Prinmer on the Louisiana
Products Liability Act, 49 LA L. Rev. 565, 586 (1989)) (Kennedy was
- 9 -



a co-drafter of the LPLA). Simlarly, in Mers v. Anerican
Seating Co., 637 So.2d 771 (La. App. 1 Cr. 1994), the plaintiff
was i njured when a folding chair jackknifed while she was standi ng
on the rear portion of it. The court denied manufacturer
liability:

Al t hough this use may be a concei vabl e use, it

is not a reasonably anticipated use. Most

peopl e who use a folding chair as a stepl adder

utilize the front portion of the seat upon

which to stand.... [A]lny danger presented by

standing on a folding chair is an obvious

danger to a reasonabl e person.
Myers, 637 So.2d at 779.

Anot her exanpl e is London v. MAC Corp. of Anerica, 44 F. 3d 316

(5th Gr. 1995), in which a worker fell while standing on the
gearbox cover to reach material in a shredder. Pursuant to the
LPLA, our court affirmed judgnent as a natter of |law at the close
of the case for the manufacturer because, "although the use of the
gearbox cover as a wrk station my be conceivable, [the
manuf acturer] could not reasonably anticipate its use in this
fashion". 44 F.3d at 319. Finally, Delphen v. Dep't of Transp. &
Dev., 657 So.2d 328 (La. App. 4th Cr. 1995) concerned, inter alia,
a bicycle manufacturer sued under the LPLA when a quick rel ease
al l owed the front wheel to separate fromthe bicycle. In reversing
a jury verdict against the manufacturer, the court held:

Danger inposed by the wheel would have been

obvious to a reasonable person who would

recogni ze that the bicycle was a specialized

product for sophisticated users, and the

ordi nary person should inquire into the proper

manner of fastening the quick release

mechani sm before using the bicycle again.

Consi dering the obvious danger posed by the

- 10 -



sophisticated bicycle, the fact that [the
plaintiff] rode the bicycle across [a]
dr awbri dge W t hout obt ai ni ng addi ti onal
instructions regarding the bicycle's proper
use and knowi ng that the wheel previously had
becone | oose, was not a reasonably anti ci pated
use of the product.

Del phen, 657 So.2d at 333- 34.

Li kewi se, while it is conceivably foreseeable that rig workers
m ght |ean pipes toward the mast so they may fall, at issue is
whet her, under 8§ 9:2800.53(7), this is the type use that a
manuf acturer of a racking board "should reasonably expect of an
ordinary person in the sane or simlar circunstances". Restated,
the Hunters had the burden of proving that, at the tine of
manuf act ure, KREMCO "shoul d [ have] reasonably expect[ed] ... [that]
an ordi nary" user of the racking board would | ean the pipes toward
the mast as was done the night of the accident. Lockart, 989 F.2d
at 869.

The wel | -known standard for judgnent as a matter of law is
found in FED. R CQv. P. 50, as defined nore fully by Boeing Co. v.
Shi pman, 411 F. 2d 365 (5th Cr. 1969) (en banc). See United States
Fire Ins. Co. v. Confederate Air Force, 16 F.3d 88, 91 (5th GCr.
1994). Rule 50(a)(1) provides:

If during a trial by jury a party has been
fully heard on an issue and there is no
legally sufficient evidentiary basis for a
reasonable jury to find for that party on that
issue, the court may determne the issue
agai nst that party and may grant a notion for
judgnent as a matter of | aw against that party
Wth respect to a claim... that cannot under

the controlling Iaw be nmaintained ... wthout
a favorable finding on that issue.



And, Boeing, 411 F.2d at 37, states:

If the facts and inferences point so strongly
and overwhelmngly in favor of one party that
the Court believes that reasonable nmen could
not arrive at a contrary verdict, granting of
the [notion] is proper. On the other hand, if
there is substantial evidence opposed to the
[motion], that is, evidence of such quality
and wei ght that reasonabl e and fair-m nded nen
in the exercise of inpartial judgnent m ght
reach different conclusions, the [notion]
shoul d be denied, and the case submtted to

the jury. A nere scintilla of evidence is
insufficient to present a question for the
jury.

As stated, at issue is whether the manner in which the pipes
were | eaned was, to KREMCO at the time of nmanufacture, a reasonably
antici pated ("shoul d [ have been] reasonably expect[ed]") use by "an
ordinary person in the sanme or simlar circunstances". LA. REV.
STAT. ANN. 88 9:2800.54(A), .53(7). Based on our review of the
record, we conclude that this particular use was not reasonably
anti ci pat ed.

At the tinme of mnufacture, KREMCO was aware of the

possibility of negative lean and the attendant risk.®> Likew se,

5 Gerald Knoll, the founder of KREMCO, knew at the tine
t he racki ng board was manufactured that, if pipes were not racked
W th enough positive |lean, they would fall toward the nast.
However, Knoll testified that if you start with a proper positive
|l ean, you will "never ... have [the] probleni of pipes grow ng
enough at the top to produce a negative |ean; and that "we felt
that we were selling to know edgeabl e users and that [it] would
be the responsibility of the end user to cone up with the
procedure" for racking the pipe. According to Knoll, KREMCO
didn't nmake any assunptions when it built the racking boards as
to how the end user would use them He testified that he does
not think that the manufacturer had a duty to advise the public
as to the proper way to use the equipnent; that, at the tine,
KREMCO di d not have any information or know edge about how pi pe
woul d be secured in the derrick; and that, although a Canadi an
regul ation instructed that tubes should be secured at the top by

- 12 -



Danny Ray (rig operator), Charles Berry (rig operator), and Kenneth
W I | oughby (derrickhand), testified that there are tinmes when 3 1/2
inch pipe (used at the tinme of the accident) starts to | ean toward
the mast if a | arge nunber of that type are placed in the racking
board. In addition, both Tommy Prince (floorhand and derri cknan)
and Ray testified that they had seen this type pipe racked with a
sashcord tied to the rear handrail to secure the pipe.

But, while it nmay be common for this type pipe to have a
tendency to grow at the top (lean toward the mast), these w tnesses
testified that the common practice is that, once the pipes do start
tolean, the negative lean is corrected. Their testinony indicates
that it is not reasonable, but instead is dangerous and agai nst

i ndustry practice, to allow a negative |lean to subsist.®

means of tie-back ropes or an equival ent device to prevent them
fromfalling out of, or across, the derrick, that statenent was
directed toward the operator or enployer, not the manufacturer.

6 Ray testified that "[]j]Just about any tine you trip pipe
... it nmushroons at the top. Kind of flares out. Gets bigger."
The di ssent erroneously draws the conclusion from Ray's testinony
that a negative lean is conmmon. Although Ray testified that he
had seen pi pes racked as depicted in a diagram presented by the
Hunters' counsel, Ray could not tell how nmuch those pipes were
leaning. Ray testified that if a negative |ean occurs, you then
"space out the bottomsone and it will throw sone | ean back in
once the pipe starts getting too nuch on you"; that if the |ean
gets too nuch toward the nmast "that's when you would start your
next row'; that you don't want the pipes to |lean toward the nast
because you don't want themto fall into it; that "you al ways
want the pipe to go to the back". It is unreasonable to conclude
fromRay's testinony that a negative |l ean is commonpl ace. Ray
testified that a negative lean is sonething you would be worried
about and that it is the job of the derrickman to notify people
on the ground if there is a problemw th the pipes |eaning toward
t he mast.

Berry testified that the normal practice for Msley and
ot her conpanies in the industry is to | ean the pipes away from

- 18 -



Contrary to the Hunters' assertion, the evidence does not

the mast, and that this is the safe practice so the pipes wll
stay in the racking fingers. The dissent states that Berry
confirnmed that pipes are always tied to the handrails. Wile
Berry testified that he tied pipes to the side or back handrai
every tinme, he neither testified that pipes were always tied to
the back handrail, nor that tying negatively |eaning pipes to the
back handrail was a conmon or safe practice. And, contrary to
the dissent, Berry never described a negative | ean as

comonpl ace. He testified that the idea is to have the pipes

| ean away fromthe mast, and that you try to | ean the pi pes away
fromthe mast enough so that when all the pipes are racked, they
will still be Ieaning toward the back of the racking board; that,
if you |l ean pipes toward the mast, you encounter problens.

Though Berry testified that there are tinmes when the wei ght of
the pipes gets too nmuch toward the nast, he testified that, if
there was trouble with the pipes |eaning toward the mast, he
woul d kick the pipes out at the bottomto prevent a negative
lean. Berry confirnmed that it would concern himif the pipes
started |l eaning toward the mast, because it is not safe. He
testified that it was Hunter's responsibility as derricknman to
notify people on the ground of a negative |ean so they could kick
out the pipes.

W I | oughby testified that, according to Mdsley's practice,
and the practice in the industry, you do not |ean pipes toward
the mast during the racking process. He testified that anybody
wWth years of experience in the oilfield would know that it is
not a safe practice to let pipes lean toward the nast and tie
themthat way. WIIoughby testified that even when pipes are
racked all the way to the end of the finger, the pipes should
still be leaning away fromthe nast. He confirned that the
derrickman should notify the people on the ground if the pipes
are leaning toward the mast, so the ground crew can either renedy
the problemor stop racking. According to WIIoughby, the
derrickman is the first one to know there is a problemwth the
| ean of the pipes, and he ought to do sonething to take care of
it. WIIloughby verified that the only two tinmes when Msley Wl
Service has had a pipe swarm ng incident (the accident in issue
and an earlier occasion) is when the pipes were |eaning toward
t he mast.

Al t hough Prince testified that he had seen pipes secured
W th sashcord on a nunber of occasions, he did not testify that
it was common to | ean pipes toward the mast. Prince asserted
that Smth (the tool pusher) and Berry (the rig operator) were
worried about the | ean of the pipes on the night of the accident.
He admtted that it is the responsibility of the derrickman to
notify the people on the ground if there is a problemw th the
| ean.

- 14 -



allow a reasonable juror to find that | eaning the pipes toward the
mast was a conmon occurrence. Kenneth Kaigler, who had worked in
the field for over 40 years, testified for the Hunters as an expert

in the field of rig operations and safety. Wen asked if he had

"ever seen pipe wth a negative lean ... in the racking board", he
replied: " [ Maybe a half a dozen tinmes, not very often. It's
not a common deal, but | have seen it." In short, a reasonable

juror could not conclude fromKaigler's testinony that a negative
| ean was a conmobn occurrence. ’

Testinony, in fact, indicates that the lean at the tine of the
acci dent was obviously dangerous.? Eric Beavers, who was the

fl oorhand on the rig when the accident occurred and was handling

! The di ssent concedes that Kaigler, the Hunters' own
expert witness, testified that negatively | eaning pipe was "not
comon”. I n determ ning whether the manufacturer at the tinme of

manuf act ure shoul d have reasonably expected the dangerous
negative lean, Kaigler's expert testinony is of far greater

i nportance than that of the rig workers (who, as the dissent
admts, negligently failed to correct the negative |lean). Even
assum ng that Ray and Berry thought that |eaning pipes negatively
was conmon, the outconme of the case is no different, because,

obvi ously, "reasonably anticipated use", as applied to KREMCO, is
an objective standard. Daigle, 598 So.2d at 1307; Lockart, 989
F.2d at 867. |In other words, what Ray and Berry thought is of
little, if any, inport; the question is whether, at the tine of
manuf act ure, KREMCO reasonably antici pated (objective standard)
that the pipes would be | eaned toward the mast in a dangerous
manner. Restated, the testinony by Ray and Berry is not a basis
for determ ning whether the objective standard is satisfied. No
reasonabl e juror could have found under an objective standard

t hat KREMCO reasonably antici pated when it manufactured the
racki ng board that pipes would be racked with the dangerous
negative |l ean present in this case.

8 Contrary to the dissent's assertion, we do not seize
upon the existence of a nere negative |ean. While this type of
pi pe may have a tendency to | ean toward the mast, it was not
reasonably antici pated that pipes would be racked with an
obvi ousl y dangerous negative | ean.

- 15 -



the bottomof the pipes, testified that the tool pusher was "rai sing
hel | " because the lean of the pipes "was ridiculous".® Beavers
testified that the tool pusher "ought to have been griping" because
the pipes were leaning to the degree that it was dangerous.

The danger of allowing the pipes to |lean toward the nmast so
that they mght fall should have been obvious to the ordinary user
of racking boards. (This was certainly obvious to the experienced
wor kers at Mosley Well Service. See Lockart, 989 F.2d at 868. As
shown by their testinony, the Msley enployees knew that it was
dangerous, and certainly not the industry practice, to allow the
pi pes to have negative | ean. Furthernore, as noted, Msley had had
a swarmng incident prior to the accident in issue. See Del phen,
657 So.2d at 333-34.) In light of the unreasonable | ean toward the
mast, the manner in which the racking board was used was not a
reasonably anti ci pated use. 1

In sum the LPLA inposes manufacturer liability only if the
accident occurred during a reasonably anticipated (manufacturer
shoul d have reasonably expected) use, not a reasonably foreseeabl e

use or msuse. Daigle, 598 So.2d at 1307; Lockart, 989 F.2d at 867

o Beavers died before trial. Counsel attenpted to
clarify whether Beavers' deposition testinony was that the | ean
was "ridicul ous" or "dangerous", but the clarification only
creates nore confusion. This distinction is immterial; for our
pur poses, both words convey the sane neani ng.

10 Expert witness Howard Elwell, Jr., testified that a
design by a different manufacturer that incorporated chains in
the design "provided insight into the nmanufacturer's know edge
about pi pe-swarm ng problens and how to control themi. But, a
reasonabl e juror could not conclude that the existence of such
desi gns shows that it was reasonably anticipated that pipes would
be racked with a negative |ean.
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(citing Daigle). There is no evidence that it was reasonably
anticipated that the pipes would be racked with such a dangerous
| ean toward the mast.!! A reasonable juror could not have arrived
at a contrary conclusion. Therefore, judgnent as a matter of |aw
for KREMCO was conpel | ed.
L1l

For the foregoing reasons, the judgnent is REVERSED and
judgnment is RENDERED in favor of Knoll Rig & Equipnent
Manuf acturing Co., Ltd.

REVERSED and RENDERED

BENAVI DES, Circuit Judge, dissenting:
The majority reviews the evidence and concludes that the

manner in which the racking board was used was not a "reasonabl e

antici pated use." But because there is evidence from which a
reasonable jury could conclude otherwise, | am conpelled to
di ssent .

In reviewing a jury verdict, our standard is clear: we nust

view all of the evidence in favor of the prevailing party.

1 Despite the dissent's concern that we do, we do not
| ose sight of the fact that the standard for reviewng a jury
verdi ct under Boei ng and subsequent cases is very high; but, on
the other hand, we are conpell ed under Boeing to reverse the jury
when no reasonable juror could have found that, at the tine of
manuf act ure, KREMCO reasonably antici pated the dangerous use to
whi ch the racking board was put. It is true, as the dissent
states, that the jury could have found the testinony of Ray and
Berry credi ble; however, this is irrelevant because, as noted,
nothing in their testinony supports that racking the pipe wth
t he dangerous negative |ean present in this case is comobn or was
a reasonably anticipated use of the racking board.
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Wei ghing the conflicting evidence and the inferences to be drawn
fromit is the province of the jury; its decision nust be accepted
if the record contains any conpetent and substantial evidence

tending to support the verdict. Gann v. Fruehauf Corp., 52 F.3d

1320, 1326 (5th Gr. 1995); Knowton v. G eenwod |ndep. Sch.

Dist., 957 F.2d 1172, 1178 (5th Cr. 1992). "If there is an
evidentiary basis upon which the verdict can be supported, the
jury's determnations will be | eft undi sturbed, even where there is
substantial contradictory evidence that could have supported an

opposite verdict." Gbraltar Sav. v. LDBrinkman Corp., 860 F.2d

1275, 1297 (5th Gr. 1988), cert. denied, 490 U S. 1091 (1989),

accord Know ton, 957 F.2d at 1178. | believe the majority | oses

sight of this standard.

The majority opinion accurately reflects the events
surrounding this drilling rig accident. Wile acting as
derrickman, Hunter was maneuvering pipe into a racking board. The
fl oorhands positioned the pipe at ground level. It is undisputed
that the pipes were initially given positive |l ean, albeit | ess than
desirabl e. Hunter tied the pipe to the back handrail of the
racking board with sashcord which, as the nmgjority notes, is
common. As each successive pipe was tied to the previous one, the
pi pes grew at the top creating a negative |ean. The | atches on the
back handrail failed; the pipes crashed forward; Hunter was kil l ed.

I n absol ving KREMCO of liability, the maority seizes upon the
exi stence of negative |ean and uses it to craft an exclusion from
"reasonably anticipated use." 1In doing so, it usurps the function

of the jury and Hunter's right to the jury's decision. In its



answer to jury question two, the jury found that Hunter's death was
caused by an unreasonably dangerous characteristic of the racking
board during a reasonably antici pated use. G ven our standard of
review, we nust uphold this verdict if there exists evidence in the
record to support that conclusion, even if there is substantia
evidence to the contrary. In this case, there is evidence that
both negative lean itself is comopbn and the overall use of the
racki ng board was routine.

At trial, rig operator Danny Ray testified that pipe is always
tied to the back handrail. Ray exam ned a di agramshow ng negative
| eani ng pipe and testified as foll ows:

Q In looking at this diagram M. Ray, in |ooking at

the way this pipe is racked, is this sonething that is

common to you or at |east seen by you out there in your

work as an oil well service operator?

A Yes, sir. Just about any tine you trip pipe it

al ways--it's tight at the bottom but as you (sic)

collars butt up agai nst one anot her you're com ng out of

it, it nmushroons at the top. Kind of flares out. GCets

bi gger . 12
On cross examnation, in direct response to whether it is common
practice to | ean pipe toward the mast, Ray testified: "You have to

kind of do it the way you--to get the job done, you know? Not al

wells are perfect and you just kind of gotta do the job the best

you can. |f you're tripping 12 or 14 thousand foot of pipe and you
can space out the bottomsone and it will throw sone | ean back in
12 The majority argues that because Ray could not quantify

the degree of negative lean in the diagramthat no reasonable jury
could credit this testinony. The nmajority does not, however, deny
that the diagramdoes illustrate negative | eani ng pi pe and that the
diagram Plaintiff's Exhibit 29.16, was introduced into evidence
and was before the jury.
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it once the pipe starts getting too nuch on you." Further, on
redirect Ray was asked: "You have racked pipe with it |eaning

towards the mast before, haven't you?" Ray responded, "yes, sir,
| have."?®

In addition to Ray's testinony, rig operator Charles Berry
testified that when they started tripping the pipe the workers used
three to four inches of positive lean. He confirnmed that pipe is
always tied to the handrails.! He also exanined the sane exhibit
show ng negati ve | eani ng pi pe that Ray descri bed as commonpl ace and

testified that the pipe |ooked the same way on the day of the

acci dent . ®

13 The majority clains that it is unreasonable to concl ude
fromRay' s testinony that negative | ean was conmon. Qbvi ously, the
majority is unpersuaded and readily discounts Ray's testinony. |
quote from the testinony directly to support ny view that a
reasonabl e jury coul d concl ude ot herw se.

14 On cross-exam nation, Berry was asked: "It's true, isn't
it, M. Berry, that that handrail isn't neant to take the wei ght of
all that pipe, isit; isn't that true?" Berry replied: "I'mgoing
to put it like this if I may, | have tied pipe to handrails every
time | have ever worked derricks on a drilling rig or a workover
whether it's from the side handrail or the back handrail." In

addition to Ray's testinony that pipe was always tied to the back
handrail and Berry's testinony that he always tied to a handrail,
derrickman

Kenneth W1 | oughby was asked, "How have you secured pipe in the
racking board in your 18 years of experience when there wasn't a
chain up there to secure it in the racking board?" WII oughby
responded: "Tie it off with sash cord or sone kind of rope to your
back handrail." The majority |ikew se concedes that "[a]ccording
to the testinony, however, pipes are often tied to the back
handrail." Maj. op. at 5 n.1.

15 Berry was asked: "I will refer you to Plaintiff's Exhibit
29. 16. M. Berry, would you say that the pipe |ooked about as
shown in this illustration that we have marked as Plaintiff's
Exhi bit 29. 167" He answered: "From ny point of angle, yes, sir,
that woul d be just about it right there." The majority erroneously
clains that | characterize Berry as stating that negative | ean was
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Unquestionably, there is conflicting evidence. Hunter's own
expert, Kenneth Kaigler, testified that while he had seen negative
| eaning pipe it was not common. Likew se there is anple testinony
that negative |l ean could be corrected by "kicking out" the pipe at
the bottom Nonetheless, there remains the testinony of Ray and
Berry that a jury could find credible and concl ude that the racking
board was being used in a manner that was comon. ®

Moreover, the majority's focus on the "tree" of negative | ean
obscures the "forest" of reasonably anticipated use. The evidence
at trial reflects that the pipe was initially being racked with
positive lean. It was secured to the back handrail as was common.
As the pipe was being racked, it grew larger as expected. As a
result, there was negative |ean. At this point, the workers
negligently failed to correct the |ean. This failure, however,
does not lead to the conclusion that the overall use of the board
was not a reasonably antici pated one. Rather, the workers' failure
to correct the |l ean speaks to their conparative fault. The jury

clearly understood this and found both Hunter and his co-workers

comon. It was Ray who testified that the di agramshow ng negative
| ean was common. Berry nerely confirns that the diagramreflected
the I ean of the pipe on the day of the accident.

16 The mpjority clainms that in determ ning whether the
manuf acturer should have reasonably expected negative | ean,
Kaigler's testinony "is of far greater inportance than that of the
rig workers." Maj. op. at 15 n.7. This is precisely the type of
interference with the jury's province that we should eschew.
Despite the majority's unwillingness to find the workers' testinony
credible, the jury could. This is especially true given the fact
that the founder of KREMCO testified that they did not nake any
assunptions as to how the custoner would use the racking board.
Maj. op. at 13 n.5.
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partially at fault. The workers' negligence should not, however,
insulate KREMCO fromits own fault. Viewing the entire context of
the use of the racking board prior to the accident, a reasonable
jury could conclude that it was being used in a manner that was
reasonably antici pated by the manufacturer.

Consequently, | am unpersuaded by the analogy the majority
draws with ot her exanpl es where a manufacturer would not be liable
under Louisiana |aw. At issue here is not a foreseeable, yet
bi zarre, use of a product such as using a soda bottle as a hanmer
or driving a car across water. Maj . op. at 9-10. Rat her, the
evidence reflects that the racking board was being used for its
i ntended purpose (to rack pipe) and in a manner that a jury could
concl ude was commmon

The majority's reliance on Lockart v. Kobe Steel Ltd. Constr.

Mach. Div., 989 F.2d 864 (5th Cr. 1993), is also unpersuasive

because of its procedural posture. |In Lockart, two workers lifted
a steel pontoon by chaining it to the teeth of the bucket scoop of
an excavator. The workers then worked underneath the suspended
pontoon. The chain slipped fromthe teeth dropping the pontoon on
the workers. Wile we found that using an excavator to suspend a
pontoon was not a reasonably anticipated use, we did so after
conducting our own independent review of the evidence as is our

standard for sunmmary judgnent review. W held that "in this

17 The jury found that Hunter's death was caused by his own
negl i gence and assessed 5% fault to him It found that his death
was al so caused by the negligence of enployees of Msley Wil
Service and apportioned their fault, 35% against Msley Wll
Servi ce.
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instance in which the manufacturer provided a clear warning, the
product was handl ed by experienced users, and no hard evi dence was
offered to rebut these facts, we nust affirmthe judgnent of the
district court." Lockart, 989 F.2d at 869. Unli ke Lockart, in
this controversy we reviewa jury's verdi ct and nust gi ve deference
to that verdict if there is support in the record. This is true
even if there is substantial contradictory evidence that could
support the opposite. W are not free to review the evidence de
novo and draw our own concl usion on reasonably antici pated use.
Viewing the record inthe light nost favorable to the verdict,
| would conclude that there is sone evidence that the jury could
credit that negative lean itself is conmon. Mor eover, properly
viewed in context, the overall use of the racking board was al so
routine. The jury found that Hunter's death occurred during this
reasonably antici pated use of the racking board. | would stay out

of the jury box and affirm?1

18 Because of the majority's resolution of the anticipated
use issue, it did not reach whether the racking board was
unr easonabl y danger ous. Having reviewed the record, | would
conclude that there is anpl e evidence to support the jury's verdict
on this issue as well. In an effort not to unnecessarily | engthen
this dissent, | would note that there was expert testinony of

al ternative designs and safety nmechani sns, existing at the tine of
manuf acture of the racking board at issue, which would have
prevented Hunter's death. This evidence not only supports the
jury's conclusion on an unreasonably dangerous product, but
provi des additional evidence from which a reasonable jury could
conclude that the manufacturer should have anticipated negative
| ean; it appears that other manufacturers did.
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