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BENAVI DES, Circuit Judge:

Phillip Duane Trenelling (Trenelling) appeals the sentence
i nposed after conviction for a drug conspiracy of fense. He argues,
anong ot her things, that the district court's finding regardi ng the
quantity of drugs was clearly erroneous because the DEA agents
delivered additional marijuana for the purpose of increasing his
of fense level. Finding no error, we affirm

FACTS AND PROCEDURAL HI STORY

Trenmel ling pl eaded guilty to conspiracy to possess with intent
to distribute marijuana and was sentenced to 97 nont hs i npri sonnent
and five years supervised rel ease.

I n Decenber 1989, DEA Task Force Oficer Jackie Gier, in an

under cover capacity, nmet Trenelling for the purpose of purchasing



mar i j uana. The transaction did not take place, but Trenelling
contacted Grier in August 1990 to advise himthat there was a buyer
interested in purchasing marijuana fromthe agent. On Septenber 4,
1990, Trenelling contacted Grier by phone to informhi mthat one of
the buyers was having trouble raising the noney, but that he had
anot her buyer who wanted to purchase approximately 150 pounds of
marijuana and possibly nore. Trenelling contacted Gier on
Septenber 6, 1990, and advised that he and the buyer would neet
with the agent in Shreveport. On Septenber 7, Trenelling contacted
Gier by phone from a Shreveport notel. DEA agents initiated
surveillance at the notel and observed Trenelling neet with co-
defendants Ricky Jernigan and Roger Garson, and a fenale naned
Kat heri ne Whal en. The agents then followed themto Tyler, Texas.

Upon arrival in Tyler, Trenelling contacted Gier, and they
arranged a neeting at a restaurant. Trenelling and Jerni gan net
wth Gier inthe agent's autonobile in the restaurant parking | ot.
Gier informed the nen that he desired to see the noney prior to
taking themto the drug storage | ocation. Jernigan wal ked over to
the vehicle occupied by Garson and the wonan and obtained a
backpack. Jernigan returned to Gier's vehicle and displayed
approxi mately $140, 000 cash in the backpack. Jernigan and Gier
departed in Gier's vehicle and travelled to a warehouse in Tyler,
while Trenelling followed in anot her vehicle.

DEA agents drove a van containing 240.5 pounds of marijuana
into the warehouse. Gier, Jernigan, and Trenelling arrived, and
Gier unl oaded seven bales of marijuana and digital scales fromthe
van. Jernigan and Trenel | i ng wei ghed and i nspected each bal e, and
Jerni gan agreed to purchase 175 pounds of marijuana. Trenelling
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stated he would take the remai nder, approxinmtely 65 pounds, "on-

the-front." Jernigan stated that he would like to eventually

purchase 1, 000 pounds of marijuana per week if Gier could furnish

that quantity. Jernigan gave Gier $147,280 in cash from the

backpack. The agents then arrested Trenelling and Jerni gan.
ANALYSI S

| . Quantity of Drugs

Trenel ling argues that the court erred when it failed to find
t hat the governnent engaged in sentencing factor manipul ation for
t he purpose of increasing his base offense level.! He contends
that the deal to purchase marijuana was for 150 pounds and that the
DEA produced 240 pounds of marijuana in order to increase the
anount to the next higher sentencing range of over 100 kil ograns.
He further contends that the statenent in the PSR that he agreed to
take the additional 65 pounds "on-the-front" is absurd because no
drug dealer would give himthe marijuana w thout paynent.

The district court adopted the findings in the PSR and deni ed
Trenel ling's objections, stating, "I renenber the testinony from
the case that was tried, they very | aboriously weighed it out; and
so, | don't think there's anything that just |ooks unduly
suspi ci ous about the fact that they brought nore marijuana than
perhaps had been, . . . ‘“contracted for."" A district court's
finding regarding the quantity of drugs attributable to the

defendant is reviewed for clear error. United States v. Rogers, 1

F.3d 341, 342 (5th Gr. 1993). Trenelling, however, cites cases

1 Sentencing factor manipulation is a "kissing cousin" of
entrapnent. United States v. G bbens, 25 F. 3d 28, 30 (1st Cr
1994) .
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from other circuit courts which have recognized the concept of
sentenci ng factor mani pul ation.? He argues that the district court
shoul d have found that there had been sentenci ng mani pul ati on and
therefore set his base offense |evel at 24.

Al t hough this Court apparently has not expressly determ ned
whet her we have accepted the concept of "sentencing factor
mani pul ation,"” we have addressed a simlar contention in the

context of a due process claimin United States v. R chardson, 925

F.2d 112, 117-18 (5th Cir.), cert. denied, 501 U S. 1237 (1991).

In Richardson, we considered the defendant's argunent that the
governnent, in a reverse-sting-noney-|aundering operation, brought
nmore noney to the table in order to rachet up the sentence in
viol ation of due process. This Court concluded that the district
court's discretion in determ ning whet her the anount of nobney was
rel evant conduct was a sufficient check on the governnent's ability
to arbitrarily influence the sentence by bringing | arge anounts of
money to the table to the surprise of the defendant. Id. W
further found that the governnent had not unfairly manipul ated the
anount of noney because the defendant had repeatedly asked for
| arger sunms to | aunder and had accepted the funds. |1d. at 118. 1In

United States v. Evans, 941 F. 2d 267, 273 (5th CGr.), cert. denied,

_uUuSsS _, 112 S C. 451 (1991), this Court, citing R chardson,

used the sanme analysis in deciding that the governnent had not
mani pul ated the drug anount.

Appl ying the analysis used by this Court in Ri chardson and

2 See e.q., United States v. Connell, 960 F.2d 191 (1st

Cr. 1992). See also United States v. Staufer, 38 F.3d 1103 (9th
Cir. 1994) (sets forth law of various circuits regardi ng whet her
the concept of sentencing factor manipul ati on has been accepted).
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Evans, it nust be determ ned whether the district court clearly
erred in finding that the entire anmount of marijuana was part of
Trenel ling's rel evant conduct. Relevant conduct allows the court,

in determning the base offense |level, to consider "all acts and
om ssions conm tted, aided, abetted, counsel ed, conmanded, i nduced,
procured, or willfully caused by the defendant," and, in the case

of a conspiracy, "all reasonably foreseeable acts and om ssi ons of
others in furtherance of the jointly undertaken crimnal activity."
U S S.G 81Bl1.3(a)(1)(A and (B).

Trenel ling does not argue that the district court could not
consider the 175 pounds of marijuana, 25 pounds over the alleged
contract anount of 150 pounds, actually purchased by Jernigan. His
argunent is directed specifically to the 65 pounds, which put the
anount over the 100 kil ogrammark. The PSR stated that "Trenel ling
stated he woul d take the renmi nder (approximately 65 pounds) " on-
the-front."" Trenelling did not present any evidence at the
sentencing hearing to contradict this fact. He nerely nmade unsworn
assertions in his objections to the PSR The district court was
free to adopt the facts as stated in the PSR. Rogers, 1 F.3d at
345. The district court could then consider this quantity of
marijuana, in addition to the 175 pounds, as relevant conduct
because it was an act actually commtted by Trenelling. See
81B1.3(a) (1) (A).

Trenel I i ng does not contend that he resisted taking the extra
anount and that the governnent, through overbearing and outrageous

conduct, overcane his resistance. See United States v. Cotts, 14

F.3d 300, 306 n.2 (7th Cr. 1994) (no evidence that defendant's
wll was overborne by unrelenting governnent persistence). He
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merely contends that the governnment brought the extra anount and
offered it to himwthout requiring paynent, which no drug deal er
in his right mnd would do. Trenelling's argunent is not
per suasi ve. "Fronting" is a recognized practice anong drug

deal ers. Cotts, 14 F.3d at 307. As the court below found,

Trenel ling and Jerni gan very carefully wei ghed out the anopunt that
they wanted to purchase. Jernigan agreed to purchase 175 pounds,
and Trenelling agreed to take the additional 65 pounds. The
district court's finding that the governnent's conduct in bringing
the additional marijuana was not suspicious is not clearly
erroneous. However, even if it were suspicious, we are not
di sposed to find that the governnent's suspi ci ous conduct by itself
woul d constitute sentencing mani pul ation. Nor do we feel that the
governnent's conduct in this case should be subject "to a speci al
brand of scrutiny when its effect is felt in sentence, as opposed
to offense, determnation."” Cotts, 14 F.3d at 306 n. 2. | ndeed,
"[1]f we are willing to accept the assunption apparently approved
by Congress that dealing in greater quantities of drugs is a
greater evil, it is not clear to us what the precise |egal
obj ection to governnental behavi or based on cogni zance of relative
penal consequences in this area could be (so long as it does not
risetothe level of true entrapnment or conduct "so outrageous that
due process principles would absolutely bar the governnent from

i nvoki ng judicial processes[)].'" I1d. (quoting United States V.

Russell, 411 U. S. 423, 431-32, 93 S. . 1637, 1643, 36 L.Ed.2d 366
(1973)). The trial court did not err in using the 109.09 kil ograns
of marijuana as a basis for Trenelling s sentence.

1. Acceptance of responsibility
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Trenmel ling argues that the court erred in denying hima three-
point reduction in his offense |Ievel for acceptance of
responsibility pursuant to 83El1.1. In support of his contention
that heis entitled to such a reduction, he points to the foll ow ng
events: he pleaded guilty; cooperated with the governnent; and
provided the DEA with information which resulted in a conviction.
He argues that he shoul d not have been denied the reduction sinply
because he absconded prior to sentencing.

| f a defendant "clearly denonstrates acceptance of

responsibility for his offense,"” the sentenci ng gui delines instruct
the district court to decrease the defendant's offense | evel by two
and possibly three points. U S.S.G 83El.1(a) and (b). Because of
the district court's unique position to evaluate whether the
def endant has denonstrated acceptance of responsibility, we review
such a determ nation under a standard of review nore deferentia

than that of clear error. United States v. Diaz, 39 F. 3d 568, 571

(5th Gr. 1994). The defendant bears the burden of proving that he

is entitled to the downward adjustnent. United States v. Kinder,

946 F.2d 362, 367 (5th Gir. 1991), cert. denied, __ US. _, 112

S .. 1677 & 2290 (1992).

Trenmelling received a two-point upward adjustnent for
obstruction of justice under U S S. G 83Cl.1 for absconding.
Trenel | i ng does not chall enge this adjustnent, which is authorized

by the guidelines for willfully failing to appear. See 83Cl1. 1,

coment. (n.3(e)). "Conduct resulting in an enhancenent under
83C1.1 . . . ordinarily indicates that the defendant has not
accepted responsibility for his crimnal conduct. There nmay,

however, be extraordinary cases in which adjustnents under both
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883Cl.1 and 3El1.1 may apply." Section 3El.1, coment. (n.4).
Trenel | i ng argues that his abscondi ng shoul d not have automatical ly
resulted in two extra points for obstruction of justice and no
reduction for acceptance of responsibility. However, as quoted
above, the interaction of these two provisions is specifically
contenpl ated by the guidelines. Moreover, in viewof the fact that
Trenmel ling remai ned a fugitive for over two years, he has not shown
that his case is extraordi nary and deservi ng of the reduction. The
district court did not err inrefusing to find that Trenelling was
not entitled to a reduction of his offense | evel for acceptance of
responsibility.

[, M nor partici pant

Trenelling argues that the district court erred in not
finding that he was a mnor participant. He admts that he
arranged for the sale of the marijuana, that he nade tel ephone
calls, that he nmet with the parties to the transaction, that he was
present, and that he helped to unload and weigh the bales of
marij uana, but he contends that it was not his noney that was used
to purchase the marijuana. He argues that he was nerely a go-
bet ween, and that while his participation was nore than mnimal, it
was | ess than that of Jernigan.

Section 3Bl1.2 provides for a reduction of two levels in the
base offense |l evel for mnor participants. A "mnor participant”
is defined as one who is "less culpable than nost other
participants, but whose role could not be described as mninmal."
Id. (n.3). W have noted that because nost offenses are committed
by participants of roughly equal culpability, "it is intended that

[the adjustnment] will be used infrequently."” United States v.
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Mtchell, 31 F.3d 271, 278-79 (5th Cr.), cert. denied, @ US |,

115 S. C. 455 (1994) (internal quotation marks and citation
omtted). Adistrict court's finding on this sentencing factor is
reviewed under the clearly erroneous standard. 1d. at 278.

A district court should not award the mnor participation
adj ustnent sinply because a defendant's participation is somewhat
|l ess than the other participants. The defendant's participation
must be "enough less so that he at best was peripheral to the

advancenent of the illicit activity." United States v. Thomas, 932

F.2d 1085, 1092 (5th Cir.), cert. denied, __ US. _, 112 S.Ct. 264

(1991). Arole as a go-between does not warrant a finding of m nor
participation. 1d. Trenelling s actions as the person who brought
t he buyers and sellers together for the transaction was critical to
the offense, and the court's refusal to find that he was a m nor
participant was not clearly erroneous.

| V. Conbi nation of factors unconstitutional

Trenel ling argues that the conbination of the above all eged
errors, with the loss of the anticipated dowward departure under
85K1.1 due to his failure to appear at sentencing, resulted in a
sentence which deprived himof due process and equal protection.
As set forth above, we find no nerit to any of his individua
claims of error and therefore, find that his claimof cunulative

error nust fail. United States v. MCarty, 36 F.3d 1349, 1359-60

(5th Gir. 1994).
CONCLUSI ON

For the foregoing reasons, the sentence inposed is AFFI RVED.



