UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40412

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

JUNI OQUS LOQUI S VI TAL,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas

(Cctober 19, 1995)

Bef ore GARWOOD, DUHE, and PARKER, Circuit Judges.
ROBERT M PARKER, Circuit Judge:

Convicted on a guilty plea of possession with intent to
distribute 27.7 grans of cocaine and sentenced to 78 nonths
i nprisonnment, Junious Louis Vital appeals his sentence. Finding no
error, we affirm

FACTS

On January 30, 1991, an undercover police officer negotiated
wth Junious Louis Vital (“Vital”) for the sale of one ounce of
cocaine. Vital instructed the officer to neet himat an apartnent

i n Beaunont, Texas. Wiile at the apartnent, Vital showed the



officer five individual plastic bags containing cocaine. The
police officer purchased one of the bags, containing 27.7 grans of
cocai ne, for $1200.

On February 7, 1991, the undercover officer again contacted
Vital and set up another transaction for the follow ng day. On
February 8, 1991, the officer purchased 28 grans of cocaine from
Vital, again for $1200.

On February 22, 1991, in a transaction wholly unrelated to the
investigation of Vital, police arrested Joseph Anthony August
(“August”) for aggravated possession of a controlled substance.
Wi | e bei ng questi oned, August admtted to | aw enforcenent officers
that he transported cocaine for Vital. August also admtted that
he had been working for Vital since January 1991. August told the
officers that during the time he had worked for Vital he had
traveled to Houston two or three tines a week to purchase two to
four ounces of cocaine for Vital. He also informed the officers
that the noney to purchase the cocaine was provided by Vital and
that Vital nade all the arrangenents for each transaction

On June 5, 1992, | awenforcenent officers received i nfornmation
froma confidential informant that Vital was trafficking cocaine
and living at a residence in Beaunont, Texas. Based upon this
information, the officers obtained a search warrant for the
resi dence and executed it the sane day. Vital was not present when
the search was conducted. The search of the residence reveal ed
65. 25 granms of cocaine and six firearns. Vital was apprehended

|ater that day after attenpting to flee fromthe police. Wile



attenpting to flee, he discarded a small purse which the officers
| ater recovered. Inside the purse were 2.97 grans of cocai ne base.
Vital was subsequently interviewed by FBI agents and admtted to
trafficking cocaine for approximately three years.

PROCEEDI NGS BELOW

Vital was the sol e def endant named in a three-count indictnent
filed in the Eastern District of Texas. Count | of the indictnent
charged Vital with possessionwth the intent to distribute cocaine
on January 30, 1991.! Counts Il and IlIl also charged Vital with
possession with the intent to distribute cocaine on February 8,
1991, and June 5, 1992, respectively.

On January 24, 1994, Vital appeared wth counsel in district
court, and pursuant to a witten plea agreenent, pleaded guilty to
Count | of the three-count indictnment. Counts Il and Il were
subsequent |y di sm ssed.

A presentence investigation report ("PSR') was prepared, and
Vital filed witten objections to sone of its factual allegations.
First, Vital challenged a firearns enhancenent under U S S. G 8§
2D1.1 (b)(1) on the grounds that there was no evidence that Vital
owned or possessed the firearns di scovered during the search of his
resi dence. Second, Vital objected to the determ nation of the
quantity of cocaine attributed to him And finally, Vital objected
to the conclusion that he was not entitled to a credit for
acceptance of responsibility under U S S. G § 3EI1.1.

At Vital's sentencing hearing, the district judge overruled

1See 21 U.S.C. 88§ 841(a)(1), 841(b)(1)(C).
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al | objections and adopted the PSR By adopting the
recommendations in the PSR the court found that Vital was
responsi bl e for 405.45 granms of cocaine and 2.97 grans of cocaine
base, resulting in a base offense level of 26.2 A two point
enhancenment was assessed for possession of firearns.® The total
base offense level for Vital was 28, with a crimnal history
category of |, resulting in a sentencing range from 78-97 nont hs. *
The court found that Vital was not eligible for a decrease in the
of fense | evel for acceptance of responsibility and sentenced himto
78 nonths inprisonnent, three years supervised rel ease, and wai ved
t he $50.00 special assessnent. Vital appeals the inposition of
this sentence. Vital argues that the district court erred inits
application of the sentencing guidelines and that the district
court’s factual determ nations for sentencing purposes were clearly
erroneous. We address each of these points bel ow
ANALYSI S

This court will uphold a sentence i nposed under the sentencing
gui del i nes unl ess such sentence is inposed in violation of |aw,
results froman incorrect application of the guidelines, or is an
unr easonabl e departure fromthe applicabl e guideline range. United
States v. Buenrostro, 868 F.2d 135, 139 (5th Gr. 1989), cert.
deni ed, 495 U.S. 923 (1990).

2See U.S.S.G § 2D1.1(c)(11).

3See U.S.S.G § 2D1.1(b)(1).

‘See U.S.S.G Chapter 5, Part A
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“RELEVANT CONDUCT” AND U.S.S. G § 1B1.3

It is well established that a defendant’s base offense | evel
for the offense of conviction nust be determ ned on the basis of
all “relevant conduct” as defined in US S G § 1Bl. 3. Unit ed
States v. Wttie, 25 F.3d 250, 260 (5th Gr. 1994), aff’'d, --- U S
---, 115 S . 2199, 132 L. Ed. 2d 351 (1995). W nust determ ne
whet her conduct occurring after the offense of conviction was
properly considered as “relevant conduct” for purposes of
calculating Vital’ s sentence.

In calculating Vital’'s base offense | evel for the offense of
conviction under Count | of the indictnent, the district court
considered as relevant conduct: (1) Vital’s sale of 27.7 grans of
cocai ne to an undercover officer on January 30, 1991 (Count 1); (2)
Vital’s sale of 28 grans of cocai ne powder to the sanme undercover
of ficer on February 8, 1991 (Count I1); (3) the purchases of 340.2
granms® of cocai ne powder made by August on Vital’'s behal f; and (4)
Vital’s possession -- on his person and in his honme -- of 65.25
grans of cocaine powder, 2.97 grans of cocaine base and six
firearns on June 5, 1992 (Count I11).

In United States v. Byrd, 898 F.2d 450 (5th Gr. 1990), the
def endant - appel | ant argued t hat conduct charged i n di sm ssed counts
of an indictnment should not be considered as rel evant conduct for

sentenci ng purposes. In that case, the appellant was charged with

Based upon the information provided by August, the district
court, relying upon the PSR, determ ned that Vital was responsible
for two deliveries per week of two ounces per transaction for three
weeks, which equals 340.2 grans of cocai ne powder.
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di stribution of cocaine base on August 5, 1988, and with the sale
of cocai ne base on August 30, 1988. Al though the appellant in that
case was convicted only of the August 5th distribution, the
presentence report included the August 30th sale as relevant
conduct and the base offense |evel was cal culated accordingly.
This court clarified that, in drug distribution cases, quantities
of drugs not specified in the count of conviction are to be
i ncluded in conputing the base offense level "if they were part of
the sanme course of conduct or part of a common schene or plan as
t he count of conviction." Id. at 452.

The decision in Byrd conported with this court's prior
determ nation that counts to which the defendant does not plead
guilty may be considered as relevant conduct in sentencing. See
United States v. Taplette, 872 F.2d 101, 106 (5th Cr.) (counts to
which defendant did not plead were relevant since the sales
occurred within a three week period and were all nade to the sane
governnent informant), cert. denied, 493 U S. 841, 110 S. C. 128,
107 L. Ed. 2d 88 (1989); United States v. Young, 981 F.2d 180, 189
(5th Gr. 1992)(quantity of nethanphetam ne for whi ch co-def endant
was charged was attributable as relevant conduct to defendant
charged with separate of fense of possession of anphetam ne as part
of the sanme course of conduct, comon schene or plan), cert.
denied, --- US ---, 113 S. Q. 2454, 124 L. Ed. 2d 670 (1993).
This court has made it clear that there is no separate statute of
limtations beyond which relevant conduct becones irrelevant.

United States v. Moore, 927 F.2d 825, 828 (5th Cr.), cert. denied,



502 U. S 871, 112 S. C. 205, 116 L. Ed. 2d 164 (1991).

It is clear that district courts are permtted to consider
unadj udi cat ed of fenses whi ch occur after the of fense of conviction
for sentencing purposes, but only if they are “rel evant conduct”
under U . S.S.G 8§ 1B1.3. In order for the unadjudicated offenses in
the instant case to rise to the |level of “relevant conduct”, they
had to be “part of the sane course of conduct or common schene or
plan as the offense of conviction.” US S G 81B1.3(a)(2).
Al t hough there was no express finding by the district court that
t he unadj udi cated of fenses were part of a comon schene or plan
thisfindingisinplicit inthetrial court’s express determ nation
that the unadjudicated offenses did in fact constitute “rel evant
conduct” for sentencing purposes.

Afinding by a district court that conduct is part of a common
schene is a factual determ nation subject to review under the
clearly erroneous standard. United States v. Lokey, 945 F. 2d 825,
839-40 (5th Cr. 1991). Al t hough the district court's inplicit
finding of a common schene or coherent course of conduct in the
i nstant case m ght otherw se be subject to review for clear error,
Vital failed to object to the district court's consideration of the
unadj udi cat ed of fenses during sentencing. Therefore, the district
court's consideration of these episodes of conduct is reviewable
only for plain error.

Pursuant to Fed. R Cim P. 52(b), this court may correct
forfeited | egal errors, or unobjected-to errors, only when there is

a denonstration of the followng: (1) there nust be an error; (2)



the error nust be clear, obvious or readily apparent; and (3) this
obvi ous | egal error nust affect substantial rights. United States
v. Calverley, 37 F.3d 160, 162-164 (5th Gr. 1994) (en banc)
(citing United States v. dano, --- US ---, 113 S C. 1770,
1776-79, 123 L. Ed. 2d 508 (1993)), cert. denied, --- U.S. ---, 115
S. . 1441, 131 L. Ed. 2d 320 (1995). Upon a finding that these
requi sites of plain error have been net, this court is enpowered,
inits sound discretion, to correct the assigned error. However,
plain errors affecting substantial rights "should be corrected on
appeal only if they 'seriously affect the fairness, integrity, or
public reputation of judicial proceedings.'" |Id. at 164 (quoting
United States v. Atkinson, 297 U S. 157, 160, 56 S. C. 391, 392,
80 L. Ed. 555 (1936)). "[I]n nbst cases it neans that the error
must have been prejudicial: It nmust have affected the outconme of
the District Court proceedings." dano, 113 S. C. at 1778.
Furthernore, "Rule 52(b) is permssive, not nandatory. If the
forfeited error is '"plain' and 'affect[s] substantial rights,' the
Court of Appeals has authority to order correction, but is not
required to do so." 1d. (quoting Fed. R Crim P. 52(b)).

The narrow discretion of this court to correct plain error
pursuant to Rule 52(b) is even further pared in the present
I nst ance: ""[Questions of fact capable of resolution by the
district court wupon proper objection at sentencing can never
constitute plain error.”™ United States v. MCaskey, 9 F.3d 368,
376 (5th Gr. 1993)(quoting United States v. Lopez, 923 F. 2d 47, 50
(5th Gr.), cert. denied, --- US ---, 111 S C. 2023, 114 L. Ed.



2d 117 (1991)).

At sentencing, Vital did not object to those portions of the
PSR t hat expressly referred to his unadjudi cated conduct descri bed
in the dismssed counts of the indictnent. |If Vital had objected
to the district court's consideration of these unadjudicated
of fenses as rel evant conduct, then the district court could have
resol ved this question of fact at sentencing. In the absence of
any such objection, however, the district court adopted the
recommendations set forward in the PSR Therefore, followng this
court's opinion in MCaskey, supra, the district court did not
commt plain error when it considered the conduct described in the
di sm ssed counts of the indictnent as being part of a commobn schene
for sentencing purposes.

SENTENCE ENHANCEMENT FOR FlI REARMS POSSESSI ON

The decision by the district court to enhance Vital's sentence
for possession of firearnms pursuant to U S.S.G § 2D1.1(b)(1) was
a factual determ nation. Therefore, this court reviews this
determnation for clear error. United States v. Eastland, 989 F. 2d
760, 769 (5th Gr.), cert. denied, --- U S ---, 114 S. C. 246, 126
L. Ed. 2d 200 (1993).

A sentencing court should i ncrease a defendant's base of fense
level by two points in situations involving possession of a
danger ous weapon "if the weapon was present, unless it is clearly
i nprobable that the weapon was connected with the offense.”
US S G 8§ 2D1.1, comment. (n.3). This court has held that this

adjustnent is not limted to those scenarios in which the def endant



possesses a danger ous weapon during the of fense of conviction; the
adjustnent is also to be nmade when the defendant possesses a
danger ous weapon during the course of related relevant conduct.
United States v. Vaquero, 997 F.2d 78, 85 (5th CGr.), cert. denied,
--- US ---, 114 S. C. 614, 126 L. Ed. 2d 578 (1993). As
previously discussed, Vital’s arrest on June 5, 1992, and the
circunstances surrounding that arrest, were relevant conduct for
sent enci ng purposes. Therefore, the issue before this court is
whet her the district court was correct when it found that Vita

possessed the firearns found in his hone on that date.

At sentencing, Vital objected to the firearns enhancenent on
the basis that there was no evidence that he owned or possessed a
firearm However, Vital’s adm ssions in the PSR do not support
this contention. In the PSR Vital admtted that the firearns
sei zed on June 5, 1992, belonged to his girlfriend and that he was
aware that she kept firearns in his hone.

This court has determ ned that access to, and not ownership
of , the dangerous weapon nust be established; even if the def endant
did not intend to use the weapon, it suffices that the weapon could
have been used. United States v. Menesses, 962 F.2d 420, 429 (5th
Cr. 1992). In light of this court's opinion in Mnesses, the
adm ssions by Vital are sufficient to support the district court's
enhancenent of the base offense level. Therefore, the district
court's enhancenent of Vital's base offense | evel for possession of

a dangerous weapon was not clearly erroneous.
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AMOUNT OF DRUGS ATTRI BUTABLE TO VI TAL

Rel ying on the testinony of August, the U S. probation officer
who prepared the PSR i nputed an additional 340.2 grans of cocaine
powder to Vital for sentencing purposes.® The district court then
used this finding to enhance Vital's base offense |evel by an
additional two points. Vital objected at the sentencing hearing,
argui ng that August's testinony was hearsay on hearsay, nade under
duress, and with the hope or expectation of consideration for his
t esti nony.

This court is to uphold the district court's factual findings
regarding the quantity of drugs attributable to the defendant for
sentenci ng purposes unless such findings are clearly erroneous.
United States v. Robins, 978 F.2d 881, 889 (5th Cr. 1992). I n
determ ning the rel evant facts at sentencing, the district court is
not restricted to information that would be adm ssible at trial.
The district court may consider any information which has
"sufficient indicia of reliability to support its probable
accuracy." U S. S.G 8 6A1.3, coment.; see also, United States v.
Mant hei, 913 F.2d 1130, 1138 (5th Cr. 1990). A presentence report
is considered reliable and may be considered as evidence by the
trial judge in making sentencing determnations. United States v.
Lghodaro, 967 F.2d 1028, 1030 (5th G r. 1992) (citing United States
v. Sanders, 942 F.2d 894, 897-898 (5th Gr. 1991)). Furthernore,
if norelevant affidavits or other evidence is submtted to rebut

the information contained in the PSR, the court is free to adopt

6Supra note 5.
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its findings without further inquiry or explanation. United States
v. Mr, 919 F.2d 940, 943 (5th Gr.), cert. denied, --- US ---,
113 S. . 105, 121 L. Ed. 2d 64 (1990). Vital failed to present
any evidence to support his objection to the court’s reliance on
the information set forward in the PSR pertaining to August's
testinony. Consequently, the district court's reliance on the PSR
was not clearly erroneous.
ACCEPTANCE OF RESPONSI BI LI TY

At sentencing, Vital argued that his plea of guilty and his
adm ssion of conduct <conprising the offense of conviction
denonstrated his acceptance of responsibility for his offense.
Vital also protested the probation officer's unfavorable
recommendati ons based on Vital's inability torecall the details of
the offense. This court has not definitively determ ned the
standard for reviewing a district court's refusal to credit a
def endant's purported acceptance of responsibility. The court has
appl i ed, on separate occasions, the clearly erroneous standard, the
"w t hout foundation" standard, and the "great deference" standard

when conducting such a review. United States v. Thomas, 12 F. 3d

1350, 1372 & n.39 (5th Gr.), cert. denied, --- US ---, 114 S
Ct. 1861, 128 L. Ed. 2d 483, and cert. denied, --- U S ---, 114 S.
. 2119, 128 L. Ed. 2d 676 (1994). In Thomas, this court

determ ned that, "for the purpose of this appeal, there appears to
be no practical difference between the three standards.” |[d.
The sentencing guidelines shed considerable |ight on the

deference which a review ng court nust afford the sentencing court
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inthis context: "The sentencing judge is in a unique positionto
eval uate a defendant's acceptance of responsibility. For this
reason, the determnation of the sentencing judge is entitled to
great deference on review" US S G § 3E1.1, coment. (n.5).
Furthernore, "a defendant who enters a plea of guilty is not
entitled to an adjustnent under this section as a matter of right."
US SG 8§ 3EL.1 coment., (n.3). Finally, "a defendant who
fal sely denies, or frivolously contests, rel evant conduct that the
court determnes to be true has acted in a manner inconsistent with
acceptance of responsibility." US SG § 3EL.1, coment.
(n.1(a)). In light of this comentary, we hold that the correct
standard of reviewto apply to a district court’s refusal to credit
a defendant’s acceptance of responsibility is the “great deference”
st andar d.

The district court responded to Vital's objections at
sent enci ng, observing that Vital's three positive tests for cocaine
metabolite since his arrest under cut his acceptance of
responsibility. In addition, the district court noted that Vital,
at the tinme of sentencing, continued to deny several factual
el emrents of the offense, maintaining that (1) he never sold cocai ne
for $1,200 an ounce, (2) he was never in possession of crack
cocaine, and (3) he never visited or lived in the Florida Street
Apartnments, the scene of the offense of conviction. During Vital's
interview prior to sentencing, he stated that he could not recal
"any of the specific incidents detailed in the offense reports

provi ded by | aw enforcenent,"” and denied that he told anyone that
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others were selling cocaine for him or that he purchased the
cocai ne froma source in Houston

Based on this evidence, the district court found that Vital
had denied facts bearing on the offense of conviction and on
rel evant conduct. Ganting great deference to these findings, we
hold that the trial court did not err when it refused to reduce
Vital’s sentence for acceptance of responsibility.

BURDEN OF PROOF REQUI RED TO SUPPORT FACTUAL FI NDI NGS

Vital argues that the district court's factual determ nations
relating to the testinony of August should have been based upon
cl ear and convi nci ng evi dence because this testinony had the effect
of dramatically increasing Vital's sentence. Vital urges that the
district court should have departed fromthe established burden of
proof of “preponderance of the evidence” and used a hi gher standard
for making its factual determnations in the instant case. See
United States v. Mtchell, 31 F.3d 271, 277 (5th Gr.) (factua
findings nust be established by a preponderance of the evidence),
cert. denied, --- US ---, 115 S. . 455, 130 L. Ed. 2d 363
(1994) .

I n support of this argunent, Vital relies primarily on United
States v. Kikunura, 918 F. 2d 1084 (3d Cir. 1990). In Kikunura, the
Third Grcuit held that the district court should have based its
factual determ nations upon "clear and convincing" evidence in a
situation where the sentence was increased fromthirty nonths to
thirty years, a 22-level increase in the offense | evel, where the

i ncrease was based, in part, upon hearsay testinony. |Id. at 1100-
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02.

Vital contends that, as a direct consequence of the district
court's consideration of August's testinony, Vital was sentenced to
78 nonths instead of 63 nonths. Vital contends that August's
testinony therefore resulted in a dramatic i ncrease of his sentence
-- an increase of over 23% | f we assune, arguendo, that Vital is
accurate in his contention that the district court's consideration
of August's testinony did result in a 23%increase in his sentence,
this still does not constitute a departure fromthe guidelines of
such nmagni tude that woul d require the inposition of a higher burden
of proof. See United States v. Carreon, 11 F.3d 1225, 1240 (5th
Cir. 1994) (where sentence was enhanced fromroughly six years to
twenty years, the application of a higher burden of proof to the
evi dence used for enhancenent purposes was not warranted).

CONCLUSI ON
For the foregoing reasons, the judgnent of the district court

i s AFFI RMVED.
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