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Appeal froma decision of the United States Tax Court.

Before WHI TE, Associate Justice (Ret.),! BARKSDALE and PARKER,
Circuit Judges.

PER CURI AM

At issue is whether the suspended tax nethod of Treasury
Regul ation 8 1.58-9 for the mninumtax in effect for corporate
taxpayers from 1969 to 1986 is a permssible interpretation of 26
USC (I.RC) §58(h) (adjustnment of tax preference itens that do
not cause a tax benefit for the taxable year in which they arose).
W AFFI RM

| .

For 1969 to 1986 (for corporate taxpayers; only to 1982 for
noncorporate), |.R C 8§ 56(a)? inposed a "mininum tax" on tax
preference itens.® This tax was added on to the regular incone

tax. The rationale for the mninmum tax was that nmany taxpayers

lAssoci ate Justice of the United States Suprene Court
(Ret.), sitting by designation.

2The rel evant | aw was changed significantly by the Tax
Ref orm Act of 1986. All references are to the 1982 version of
the Internal Revenue Code.

3See | .R C. 8 57 (listing itens of tax preference).
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were able to offset all, or alnost all, tax liability through the
use of certain tax preference itens, such as long term capita
gains and accel erated depreciation. See First Chicago Corp. v.
Comm ssioner, 842 F.2d 180, 181 (7th Cir.1988) (noting purpose of
m nimumtax). For corporate taxpayers, the m nimumtax equal ed 15
percent of the amount by which preference itens exceeded the
greater of $10,000 or its regular tax liability (as adjusted for
certain credits). |.R C 8 56(a), (c).

Despite having to pay the mninmm tax, however, a taxpayer
could realize no benefit from the preference itens for that tax
year. This would occur, for instance, if the taxpayer had tax
credits which reduced regular tax liability to zero.* Responding
to this, Congress enacted |.R C. 8 58(h) in 1976; it provided:

Regul ations to I nclude Tax Benefit Rule. The Secretary shal

prescribe regulations under which itens of tax preference

shal | be properly adjusted where the tax treatnent giving rise
to such items will not result in the reduction of the
taxpayer's tax under this subtitle for any taxable years.

A cl ear purpose of 8§ 58(h) was to preclude inposition of the
mnimumtax for a tax year when preference itens did not provide a
tax benefit (nonbenefit year). See First Chicago Corp., 842 F.2d
at 180; Cccidental Petrol eum Corp. v. Conm ssioner, 82 T.C 819,
1984 WL 15576 (1984). Conconmitantly, there arose the necessity for
a nethod for a tax adjustnment when preference itens gave rise to a

benefit in a tax year other than the nonbenefit year in which the

preference itens arose. The benefit could occur as follows: tax

‘See H. R Rep. No. 10612, 94th Cong., 2d Sess. 106-07 (1976)
(expl ai ning situations wherein no benefit is realized from
preference itens).



credits offset tax liability; the preference itens deduction does
so as well; the amount of tax credits necessary to offset
liability are thereby reduced; and these "freed-up" credits can be
used to offset tax in other years (benefit year). Therefore, if
the freed-up credits are so utilized, a tax benefit results for the
benefit year fromthe preference itens fromthe nonbenefit year.
The Secretary delayed 13 years in pronulgating regul ations
under 8 58(h); Tenporary Treasury Regulation 8§ 1.58-9T was issued
in 1989 (it becane final three years later).® Under the
Regul ation, no mninmum tax was inposed for a nonbenefit year
(preference itens did not provide current tax benefit). On the
ot her hand, when preference itens froma nonbenefit year gave rise
to a benefit in another year (such as when "freed up" tax credits
were used to offset taxes in another year (benefit year)), the
Regul ation established, in effect, a "suspended tax": prescribed
mninmumtax is calculated for the nonbenefit year and "suspended"
until the benefit year, with the anount of freed-up tax credits to
be used in the benefit year being reduced i n an anobunt equal to the

amount of the suspended tax.?

SSection 58(h) was repeal ed by the Tax Reform Act of 1986.
Both § 58(h) and Regulation 8 1.58-9 are applicable only to tax
years 1977 through 1986.

SFor calculating the suspended tax to be of fset against the
freed-up credits, the Regulation provided in pertinent part:

(c) Adjustnent of carryover credits—1) In
general. A taxpayer's freed-up credits nmust be reduced
by the additional mninumtax that woul d have been
inposed if a current tax benefit had been derived from
preference itens that did not actually produce a
current tax benefit. The anount of this reduction
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E.l. du Pont de Nemours & Co. filed a consolidated tax return
for 1982 for itself and its affiliates, Conoco, Inc., New England
Nucl ear Corporation (NEN), and Rem ngton Arns Conpany, Inc. (the
DuPont G oup). The DuPont Goup's 1982 return listed a tax
liability of $256, 844,566, representing a $338,302,426 potentia
tax liability reduced by a $81, 457, 860 preference itens deduction.’
This liability was offset fully by tax credits available to the
DuPont Group for that tax year.® |Indeed, the tax credits were so
plentiful that, even absent the preference itens deduction, the

credits would have still offset the entire tax Iliability.

shal|l be calculated in the foll ow ng nmanner —
(i) Determ ne the anount of freed-up credits;

(ii) Determ ne the anmount of tax preference itens
(if any) fromwhich a current tax benefit was derived
for the taxable year ("beneficial preferences"), and
t he anobunt of preferences fromwhich no current tax
benefit was derived for the taxable year
("non-beneficial preferences"); and

(ii1) Determne the portion of the total m nimum
tax on all tax preference itens for the taxable year
that is attributable to the non-beneficial preferences.

The freed-up credits are then reduced by an anount
equal to such portion of the m ninumtax.

Treas. Reg. 8 1.58-9(c) (1) (1992).

The DuPont Group's preference itens for 1982 totalled
$177,082, 305, which allowed a $81, 457,860 preference itens
deduction (preference itens nultiplied by the 46 percent narginal
tax rate (I.R C. 8§ 11(b)(5))).

8The DuPont G oup's tax liability for 1982 was only
$5, 626,409 for recapture of investnent tax credits, the liability
for which cannot be offset by available tax credits. Its regular
tax deduction for mninmmtax conputation for 1982 was $6, 194, 754
(sum of the foregoing recapture and net TRASOP credits of
$568, 345).



Therefore, the DuPont Goup realized no tax benefit from its
preference itens for 1982, and, as a result, no mninmmtax was
i nposed for that year.

The DuPont Goup did benefit, however, from the preference
items from1982. By reducing its tax liability for 1982 wth the
preference itens, it required fewer tax credits to offset its 1982
i ncone. These freed-up credits were carried back to offset tax for
prior years. (For those years, the DuPont G oup nenbers did not
have a consolidated return.) Conoco carried back its portion of
the tax credits to offset tax fromtaxable year 1980. Therefore,
al t hough Conoco realized no tax benefit from the 1982 preference
items for 1982, it did realize a benefit fromthemfor 1980.

Accordingly, in 1991, pursuant to Regulation 8 1.58-9 (the
Regul ation), the Conmm ssioner clainmed a tax deficiency of
$12, 436, 199 agai nst Conoco for 1980. Deficiencies were also
cl ai mred agai nst the other nenbers of the DuPont G oup.

Each nenber of the DuPont G oup appeal ed the deficiency to the
Tax Court, which consolidated the four cases and upheld the
Regul at i on. E.1. Du Pont De Nenmours & Co. v. Conm ssioner, 102
T.C. 1, 1994 W 9930 (1994). Conoco appealed to this court; the
remai nder of the DuPont Goup, to the Third Grcuit, which upheld
the Regulation. E. I. Du Pont De Nenours & Co. v. Comm ssioner, 41
F.3d 130 (3d Gir.1994).

1.
Conoco does not dispute that it has tax liability resulting

fromthe benefit that it received for 1980 fromthe 1982 preference



itens. At issue is only whether the Regulation established a
perm ssible nethod for conputing that liability. "[L]egislative
regul ations are given controlling weight unless they are arbitrary,
capricious, or manifestly contrary to the statute."® Chevron

U S A, Inc. v. Natural Resources Defense Counsel, Inc., 467 U S
837, 844, 104 S. . 2778, 2782, 81 L.Ed.2d 694 (1984).

Conoco clainms, on three bases, that the Regulation is an
inperm ssible interpretation of I.R C 8§ 58(h). As noted, the
Third Circuit affirmed the decision of the Tax Court at issue here.
The sane clains as are presented here by Conoco were presented to,
and rejected by, the Third Grcuit in holding that the Regul ation
is a reasonable interpretation of § 58(h).?%0 Its opinion is
extrenely thorough and wel | -reasoned; accordingly, no benefit wll
be derived fromengagi ng here in the painstaking anal ysis enpl oyed
t here. See, e.g., Wendland v. Comm ssioner, 739 F.2d 580, 582
(11th Cir.1984) (adopting analysis of Ninth Crcuit in identica
appeal from sane Tax Court deci sion).

First, and primarily, Conoco contends that the Regulation is
inconsistent with both the plain |anguage and the intent of 8§
58(h). Conoco asserts that the Regulation, by calculating and

suspending a tax for the nonbenefit year, does not "adjust

°Conoco contends that the Regulation is "interpretative"
rather than "legislative", thus, entitled to | ess deference. W
di sagree. See Du Pont, 41 F.3d at 134-35.

Under st andabl y, counsel were the sane in the Third G rcuit
as in the appeal to our court. Mreover, the four cases,
i ncludi ng for Conoco, were presented to the Tax Court on fully
stipul ated facts.



preferences" as directed by 8§ 58(h).! As the Third Circuit noted,
however, this criticism which is not explicitly supported by the
| egi slative history, does not denonstrate that the Regulationis an
unreasonabl e interpretation of the statute. Du Pont, 41 F.3d at
135- 36.

Second, Conoco clains that the Regul ation i gnores the | anguage
and intent of § 58(h), and therefore disrupts the bal ance between
the regular tax and the mninumtax by essentially conputing a tax
in the nonbenefit year and i nposing that tax as a "regular tax" in
the benefit vyear. In support, Conoco notes various Internal
Revenue Code provisions with which the Regulation supposedly
interferes. The Third Grcuit found only mnimal interference with
ot her portions of the Code, and also noted that such interference
is not authoritatively prohibited. 1d. at 137-38.

Finally, Conoco contends that the Regulation is not entitled
to the deference usually afforded to Treasury Regul ati ons because,
anong ot her things, the Regul ati on was al | egedly pronul gated i n bad
faith. Once again, we agree with the Third CGrcuit that the
Regul ation is entitled to the usual deference. 1d. at 138-40.

L1l

In sum for the reasons set forth in the opinion by the Third

1Conoco offers an alternative nethod for calculating the
tax. Rather than calculating a tax for the nonbenefit year and
offsetting it against the potential freed-up credits, Conoco's
met hod bases its cal culation on the benefit year, using the sum
of preference itens for the benefit and nonbenefit years. As the
Third Grcuit stated: "Although taxpayers' proposal appears to
be reasonable, it is not the only perm ssible construction of the
statute, nor is it necessarily the nost reasonable one." Du
Pont, 41 F.3d at 136.



Circuit, Treasury Regulation 8 1.58-9 is a reasonabl e construction
of 8 58(h). Accordingly, the decision of the tax court is
AFF| RVED.



