IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30419

UNI TED STATES OF AMERI CA, ET AL.,
Plaintiffs,

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
Cr oss- Appel | ant ,

ver sus

MARI NE SHALE PROCESSORS,
Def endant - Appel | ee,
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SOUTHERN WOOD PI EDMONT COVPANY,
| nt er venor - Appel | ant ,

Cr oss- Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana

April 18, 1996
Bef ore REYNALDO G GARZA, KING and H Gd NBOTHAM Circuit Judges.
H G3 NBOTHAM Circuit Judge:
This is an appeal and cross-appeal froma Rule 54(b) judgnent
in favor of a conpany attenpting to clean up its hazardous waste

sites. It is one of the trio of cases described in United States

v. ©Marine Shale Processors, Inc., No. 94-30664. W vacate the

j udgnent and renmand.
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From 1923 to 1985, Southern Wod Piednont Conpany operated
several wood treatnent facilities designed primarily to manufacture
railroad ties and tel ephone poles. These facilities treated wood
W th preservatives such as creosote and pent achl orophenol, |eaving
behind acres of soil contamnated with toxic wastes. Faci ng
sl ackeni ng demand, SWP in 1985 decided to close its facilities and
clean up its waste sites. It sought to avoid regul ati on under the
Resource Conservation and Recovery Act, 42 U S.C. 88 6901-92K, and
liability under The Conprehensive Environnental Response,
Conpensation & Liability Act, 42 U S.C. 88 6901-75, by recycling
its contam nated soil into a product covered by EPA regul ations
known as the Product Rule. See 40 C.F.R 8 266.20(b). If SWP were
successful in recycling its hazardous waste into a product covered
by the Product Rule, the resulting material could be placed on the
ground wthout violating RCRA Relying in part on its own
investigation and in part on letters fromthe Loui si ana Depart nent
of Environnmental Quality stating that Marine Shal e Processors, Inc.
was a legitimate recycler of hazardous waste, SWP contracted with
MSP to di spose of SWP's contam nated soil.

From 1986 to 1989, ninety-five percent of the material SW
sent to MSP arrived in shipnments called "canpaign runs."” In a
canpaign run, MSP earmarked one to two weeks of kiln tinme to
process SWP's soil exclusively. Until 1989, MSP processed the
other five percent of SWP's material together with whatever other

materi al happened to be available at the tine. In 1989, SW and



MSP nodi fied their contract so as to require MSP to process SW's
material separately fromall other materials. Before beginning a
canpai gn run pre-1989 or any SWP processi ng post-1989, MSP purged
its kiln but not its baghouses or its oxidizers.

Thi s appeal concerns SWP's intervention in the suit descri bed

in No. 94-30419. SW' s conplaint inintervention alleged that "MsP

has taken delivery of certain material from[SWP] . . . and, using
its thermal process, has nade a product fromthat material." The
conplaint in intervention further alleged that SW's soil "[was]

and at all tines has been processed by MSP separately frommateri al
from other sources.™ SWP sought a declaratory judgnent that the
Product Rul e exenpted the material produced fromits contam nated
soil from RCRA regul ation

The district court submtted interrogatories to the jury. The
jury returned answers to sone of these questions and found itself
unable to agree on others. The interrogatories relevant to this
appeal, together with the jury's answer if any, are set out bel ow

1. Was MSP entitled to a recycler exenption from
the requirenent of a permt as an operator of an
i nci nerator of hazardous waste? (unable to answer)

2. Were all of the hazardous wastes accepted by MSP
beneficially used or reused or legitimately recycl ed?
(unabl e to answer)

2(a). Were all of the hazardous wastes accepted by
MSP prior to August 21, 1991, beneficially used or reused
or legitimately recycled? (unable to answer)

3. Was the material produced by MSP from Sout hern
Wod Pi ednont Conpany's waste a "product" produced for
the general public's use? (yes)

4. Did the waste material received by MSP from
Sout hern Wod Piednont Conpany undergo a chem cal
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reaction in the course of processing the material so as
to becone inseparable by physical neans? (yes)

5. Was the material produced by MSP from waste
ot her than Southern Wod Piednont Conpany's waste a
"product"” produced for general public's use? (unable to
answer)

6. Did the waste material produced by NMSP from
wast e ot her than Sout hern Whod Pi ednont Conpany's waste
undergo a chem cal reaction in the course of processing
the material so as to becone inseparable by physica
means? (unable to answer)

Because the jury found itself unabl e to answer interrogatories
1, 2, 2(a), 5 and 6, anong others, the district court declared a
mstrial. Based on the jury's affirmative answers to
interrogatories 3 and 4, SWP noved for the entry of judgnment under
Fed. R Cv. P. 54(b). D strict court judge Duplantier obliged and
entered an order stating in relevant part:

[A]l'l material produced by Marine Shal e Processors, Inc.

from Sout hern Wbod Pi ednont Conpany materials processed

separately fromother materials satisfies all criteria of

40 C F.R 8§ 266.20(b) and corresponding Louisiana

regul ati ons, and, as such, is not subject regulation as
a hazardous waste . . . . (enphasis added)

SWP obj ects to the enphasi zed portion of the district court's
judgnent. On appeal, SWP asks this court to nodify the judgnent to
read as foll ows:

[A]l'l material produced by Marine Shal e Processors, Inc.

from Sout hern Whod Pi ednont Conpany materials satisfies

all criteria of 40 CF.R 8 266.20(b) and correspondi ng

Loui si ana regul ations, and, as such, is not subject to

regul ati on as a hazardous waste .

The dispute on this issue focuses on the fact that MSP often m xed
nmet al - beari ng baghouse dust with material energing fromits kilnin
a sl aggi ng process. Because MSP did not clean its baghouses before
processi ng SWP waste, the material produced fromthe processing of
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SWP's contam nated soil was mxed with quantities of toxic netals
from ot her sources.

On cross appeal, the United States contends that the district
court erred in entering a Rule 54(b) judgnent for several reasons.
The United States first attacks the judgnment in favor of SWP on the
ground that the district court inproperly entered judgnent when the
jury had been unable to answer the question of whether MSP was
engaged in a process of legitimte recycling. Second, the United
States contends that the district court erred in holding that NMSP
had obt ai ned an express exenption fromthe Loui siana Departnment of
Environmental Quality as required by Louisiana Regulations
operating in lieu of the federal Product Rule. See 42 U S. C 8§
6926(Db) . Third, the United States argues that the court gave
erroneous jury instructions addressed to interrogatory 3. Finally,
the United States contends that the district court abused its
di scretion on certain evidentiary rulings.

We discuss the issues raised by the United States’ cross
appeal first. Because we agree with the United States on sone of
the contentions in its cross-appeal, we vacate and remand. G ven
our disposition of the United States’ cross-appeal, we do not reach
t he questi ons posed by SWP's appeal. On renmand, the district court
may choose to structure additional or substitute interrogatories so
as to elimnate any dispute springing fromthe anbiguity in the

| anguage of questions three and four.



The United States argues that the district court inproperly
entered a Rule 54(b) judgnent in the absence of a jury resolution
on the question of whether MSP was engaged in a process of
legitimate recycling. According to the United States, the federa
Product Rul e! exenpts a product produced for the general public’s
use only if the product energes froma process of legitimte, as
opposed to sham recycling. Because the jury failed to answer
interrogatories 1, 2, and 2(a), the United States argues, it had
failed to determ ne the analytically prior issue of whether MSP was
engaged in legitimte recycling. Thus, the district court abused
its discretion by entering a Rule 54(b) judgnent when the jury had
not decided all issues relating to the SWP decl aratory judgnent.

40 CF. R 8 261.6(a)(2) declares that “recyclable materials
used in a manner constituting disposal” are “not subject to
[regul ation as |isted or characteristic wastes] but are regul ated
under subpart[] C. . . of part 266.” The Product Rule appears in
Subpart C of part 266; this regul ation provides,

Products produced for the general public’'s use that are

used in a manner that constitutes disposal and that

contain recyclable materials are not presently subject to

regulation if the recyclable materi als have undergone a

chem cal reaction in the course of producing the products

so as to becone i nseparabl e by physi cal neans and i f such
products neet the [treat ment standards for | and di sposal ]

! W address here the content of the “federal Product Rule”
even though, as we explain in the next section, Louisiana has
operated its own RCRA programunder 42 U. S.C. 8§ 6926(b) since 1985.
The parties have assuned throughout this case that the only
difference in content between the Louisiana and federal product
rules is the one discussed in the next section. W use the nore
accessi ble version of the regulations contained in the Code of
Federal Regul ations, as opposed to the less wdely distributed
Loui si ana Adm ni strative Code, throughout this opinion.
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for each recycl able material (i.e. hazardous waste) that
t hey contai n.

40 CF. R § 266.20 (alterations added). Accordingly, in order to
be exenpt fromregul ati on under the Product Rule, a substance nust
(1) be produced for the general public’ s use, (2) used in a manner
that constitutes disposal, (3) contain recyclable materials, (4)
have undergone a chem cal reaction during the production process so
as to be inseparable by physical neans, and (5) neet |and ban
standards for each hazardous waste it contains. The United States
focuses on the third el enent.

The third elenment of the Product Rule requires that the

subst ance at i ssue contain recyclable materials. “Hazardous wastes
that are recycled will be known as ‘recyclable materials.”” 40
CFR 8§ 261.6(a)(1). “A material is “recycled” if it is used,

reused, or reclained.” 40 CF. R 8§ 261.1(c)(7).2 “A material is
‘used or reused if it is . . . [e]lnployed as an ingredient
(including use as aninternediate) in an industrial process to nake
a product.” 40 CF.R 8 261.1(c)(5)(l). Accordingly, in order for
its substance to neet the third elenent of the product rule, a
facility nmust have enpl oyed t he hazardous waste as an ingredient in
an industrial process to make a product. Mercifully, the
regul atory definitions end here; the regul ations do not define the

ternms “ingredient” or “industrial process.”

2 Despite the governnent’s inplication, these definitions do
apply to Part 266. Section 261.1(c) establishes that its
definitions are “[f]or the purposes of 88 261.2 and 261.6.”" 40
CFR 8 261.6(a)(2)(l) refers specifically to Part 266. Nothing
in 40 CF.R 8 261.2(e)(2) limts the scope of these definitions.
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The United States points out that EPA has consistently
interpreted the Product Rule to include a requirenent that the
substance at issue be produced from a process of legitinmate, as
opposed to sham recycling.® According to these docunents, sham
recycling, as opposed to legitimte recycling, occurs when the
hazar dous waste purportedly recycled contributes in no significant
way to the production of the product allegedly resulting fromthe
recycling. One EPA publication, in the mdst of discussing an
exanple involving the recycling of hazardous waste to produce
aggregate in an aggregate kiln, states that legitimte recyclingis
occurring if “the prohibited hazardous wastes and their hazardous

constituents do contribute legitimately to produci ng aggregate.”*

s See Final Rule, Hazardous Wste Managenent System
Definition of Solid Waste, 50 Fed. Reg. 614, 638-39, 646 n. 36 1985)
(articulating shamrecycling criteria); see also Final Rule, Land
D sposal Restrictions Phase Il -- Universal Treatnent Standards,
and Treatnent Standards for Organic Toxicity Characteristic WAstes
and Newy Listed Wastes, 59 Fed. Reqg. 47,982, 48,026 n.1 (1994);
Proposed Rules, Land D sposal Restrictions for First Third
Schedul ed Wastes, 53 Fed. Reg. 17,578, 17,605-06 (1988); Proposed
Rule and Request for Comment, ldentification and Listing of
Hazar dous Wastes; Amendnents to Definition of Solid Wastes, 53 Fed.
Reg. 519, 522 (1988); Proposed Rule and Request for Comment,
Hazar dous Waste Managenent System General, 48 Fed. Reqg. 14,472,
14,474 (1983); Enforcenent Quidance, 48 Fed. Reg. 11,157, 11,158
(1983); United States v. Self, 2 F.3d 1071, 1079 (10th G r. 1993)
(referring to “EPA’s | ong-standi ng distinction between |legitinate
and sham burning for energy recovery”).

4 Proposed Rul es, Land Di sposal Restrictions, 53 Fed. Reg. at
17, 606; see al so Pr oposed Rul es, Land Di sposal
Restrictions--Suppl enental Proposal to Phase 1V, 61 Fed. Reg. 2338,
2343 (1996) (“Shamrecycling is, of course, nothing nore than waste
di sposal or waste treatnent.”); Burning of Hazardous WAste in
Boilers and I ndustrial Furnaces, 52 Fed. Reg. 16,982, 16,989 (1987)
(di scussing previous EPA policy of presum ng that the burning of
materials with | ess than a specified BTU I b ratio constituted sham
recycling because conbustion of such materials was not an efficient
met hod of producing heat).




In other words, the sham versus legitimate recycling inquiry
focuses on the purpose or function the hazardous waste all egedly
serves in the production process. |If the waste does not in fact
serve its alleged function in the process, then shamrecycling is
occurring.

Al though the text of 40 CF.R 8 266.20(b) itself does not
mention shamor legitimate recycling, the distinction is inherent
inthe | anguage “[e] npl oyed as an ingredient . . . in an industrial
process to make a product” in 40 CF R 8 261.1(c)(5)(I). A
hazardous waste is not “enployed as an ingredient” if it
contributes in no legitimate way to the product’s production.
EPA's interpretation of its own regulation as including a
di stinction between sham and legitimate recycling is entitled to

def er ence. Ford Mbtor Credit Co. v. Mlhollin, 444 U S. 555, 566

(1980). In this case, the interpretative exercise is fairly
strai ghtforward. A substance cannot be an ingredient in making
sonething if it is nerely along for the ride.

We agree with the United States that the district court should
not have entered a Rule 54(b) partial judgnment w thout deciding
whet her MSP was engagi ng in shamversus legitimte recycling. To
illustrate our reasoning, we provide the follow ng exanples.
Hypot hetical Facility A generates a |l arge anount of |iquid organic
waste. In order toriditself of the waste, Facility A heats the
liquidto very high tenperatures in the presence of oxygen, causing
the carbon and hydrogen in the organic waste to burn away. The

tenperatures in the heating device are so high as to nake



irrel evant any heat contribution fromthe burning of the organic
waste.® Facility A has incinerated, not recycled, its organic
waste. To the extent that Facility A has nmade a product, it has
done so without using its hazardous waste.

Hypothetical Facility B also generates a |arge anount of
l'iquid organic waste. In order to rid itself of the waste, the
facility dunps it into soil. Facility B then digs up the soi
containing the waste and heats it to very high tenperatures in the
presence of oxygen, causing the carbon and hydrogen in the organic
waste to burn. The tenperatures in the heating device are so high
as to make irrel evant any heat contribution fromthe burning of the
organi c waste. The soil, however, congl onerates together and forns
sonething that Facility B <calls “aggregate.” Under such
circunstances, Facility B has not recycled its hazardous waste.
The only difference between Facilities A and Bis that Facility B
dunped its waste in soil first. If the organic waste provides
neither energy nor materials, then the organic material contributes
nothing to the production of the “aggregate.” Facility B could
have manuf actured the exact sane “aggregate” by dunping virgin soi
into its heating device.

SWP argues that producing a product is recycling. Thi s

contention ignores the fact that the hazardous waste in MSP' s

5> An easier case is presented if the organic conpound is a
| ow energy hazardous waste, thus nmaking it an inappropriate fuel.
In athird possibility, the facility does not use the lion’s share
of the heat produced fromthe burning of its organic waste. See
Marine Shale Processors, Inc. v. United States Environnental
Protecti on Agency, No. 95-60228, at 22-23.
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“feedstocks” may sinply be along for the ride. At bottom SW's
argunent depends on the idea that soil contam nated with organic
waste is a fundanental |y di stinct substance fromthe organi c waste

itself. W do not agree. See Chem cal Waste Managenent, Inc. V.

Envi ronnmental Protection Agency, 869 F.2d 1526, 1539 (D.C. Cr.

1989) (holding that EPA could reasonably reject the argunent that
“an aggl oneration of soil and hazardous waste is to be regarded as
a new and di stinct substance”). Incineration does not cease to be
i nci neration when one dunps the waste to be incinerated into a
tenporary nmediumlike soil.

I n Mari ne Shal e Pr ocessors, | nc. V. Uni t ed St at es

Envi ronnental Protection Agency, No. 95-60228, at 17-26, we held

t hat EPA coul d conclude that MSP is burning its organi c wastes for
destruction, and thus that the waste is not recycled or reclained
or reused. This holding supports our conclusion that, at m ni num
an issue of fact exists as to whether SWPs organic waste is a
legitimate ingredient in the production of any Marine Shale
product. Accordingly, we vacate the district court’s Rule 54(b)
j udgnent and remand for further proceedi ngs. W express no view as
to the sufficiency of the evidence to support a jury finding in
favor of or against SWP, nor regarding any possible preclusive

effect of EPA' s conclusions in nunber 95-60228.

111
The United States argues that the district court erred by

i ssuing a declaratory judgnent because the court m stakenly held

11



that MSP had conplied with a Loui siana regulation including a nore
stringent requi renent than the federal Product Rule. Specifically,
the governnent refers to the Loui siana counterpart to the federal
Product Rule, L.HWR 8 33.V.4139.A 2, fornerly L.AC 8
22.20(a)(2). This Louisiana regulation, the governnent contends,
included a requirenent that LDEQ issue an exenption before the
facility could place a recycled product on the ground under the
Product Rule. The United States asks us to render judgnent on the
ground that the district court erred in determning that LDEQ
i ssued an exenption to MSP.
A

RCRA is an exercise of federalism Congress initially
requi red EPA to pronul gate regul ati ons governing the treatnent of
hazardous waste from cradle to grave. 42 U.S.C. § 6921. EPA
conplied with the congressi onal order in 1980, and pronul gat ed what
becane a federal regulatory floor. See, e.q., 40 CF. R pts. 260-
272. Under 42 U S. C. 8 6926(b), however, states could assune
primary responsi bility for RCRA enforcenent by devel opi ng their own
prograns, which EPA woul d approve after areviewto assure that the
state program provided for a |level of regulation at |east as high
as the federal floor. See 40 CF. R pt. 271. RCRA expressly
allowed states to inpose regulations nore stringent than those
outlined in the federal floor. 42 U S.C. § 6929. 42 U.S.C. 8
6928(a) gave EPA the power to enforce the substance of an approved

state’s program agai nst private parties in that state.
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42 U.S.C. 8 6929 inposed a duty upon approved states to
mai ntain their RCRA prograns at a |level at |east as stringent as
the federal floor. Because EPA often anended the regul atory schene
governing the treatnent, storage, and di sposal of hazardous wastes,
approved states al so had to enact conform ng anendnents. 40 C F. R
§ 271.21°% provided a procedure governing EPA scrutiny of state
program anmendnents. This process required the state to submt its
proposed alterations to EPA;, EPA then approved or disapproved of
the anmendnents depending on whether they nmaintained a |evel of
regulation at least as high as the federal floor. 40 CF. R 8
271.21(a-b).

Bet ween 1980 and 1985, Loui siana constructed its RCRA program
and sought EPA approval under 42 U S. C. 8 6926(b). In 1985, EPA
anended its floor regulations and pronul gated what becane the

federal Product Rule. Fi nal Rule, Hazardous Wiaste Managenment

Systens; Definition of Solid Waste, 50 Fed. Reg. 614, 666 (1985);

see 40 CF.R 8 266.20(b). The previous section outlined the
substance of the federal Product Rule; briefly, it allowed
facilities that recycled hazardous waste into products for the
general public’'s use to place these products on the ground w t hout
violating RCRA Very shortly after pronulgating the federa
Product Rul e, EPA approved Louisiana s RCRA program Noti ce of

Fi nal Determnation on Louisiana’s Application for Fi nal

6 No party has argued that EPA | acked the power to pronul gate
40 CF.R 8§ 271.21, or that the operation of section 271.21 is
unconstitutional. See New York v. United States, 505 U S. 144
(1992).
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Aut hori zati on, Loui siana; Decision on Final Authorization of State

Hazardous Waste Managenent Program 50 Fed. Reg. 3348 (1985).

Because of the short tinme between EPA promnul gation of the federal
Product Rule and its approval of the Louisiana subm ssion,
Loui siana’s program had no counterpart to the Product Rule.
I nstead, the Louisiana program included a counterpart to the
general exenption in the original 1980 floor regul ations.

The federal Product Rule as pronulgated in 1985 was self-
executing. That is, a facility did not have to obtain an express
permt or exenption from EPA before operating under its terns. |If
a facility violated the terns of the federal Product Rule by, for
i nstance, placing non-recycl ed hazardous waste on the ground, then
the facility was subject to admnistrative penalties or an
enforcenent action. Louisiana s counterpart to the federal Product

Rule was L.HWR 8§ 22.20(a)(2), superseded by L.HWR

33.V.4139. A.2. This provision, unlike the federal rule, was not
sel f - executi ng. It provided that facilities neeting certain
conditions “may be exenpted by the Adm nistrative Authority” and
thereby all owed to place a product resulting fromthe recycling of
hazardous waste on the ground.

The parties agree that the following fairly unusual chain of
events occurred regarding L.HWR § 22.20(a)(2). For reasons not
addressed in the record Louisiana did not submt the Louisiana
Product Rule for EPA approval until May 16, 1989. The subm ssion
i ncluded the version of the Louisiana Product Rule requiring a

facility to obtain LDEQ approval before placing recycled naterials
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on the ground. Four days later, LDEQ deleted the provision
requiring LDEQ approval and nade L. H WR. 8§ 20.22(a)(2), nowL.A C
§ 33.V.4139. A 2, self-executing. LDEQdid not, however, change its
subm ssion to EPA. As a result, when EPA approved the Louisiana
anendnents effective January 29, 1990, see Immediate Final Rule,

Loui si ana: Final Authorization of State Hazardous WAst e managenent

Program Revisions, 54 Red. Reg. 48,889 (1989), it approved the

versi on of the Louisiana Product Rule requiring that LDEQ grant an

express exenption in order toallowa facility to place products on

t he ground.
B
The above discussion illustrates that the United States’
argunent inplicates at |east three separate questions. First,

when, if ever, did EPA becone able to enforce the requirenent that
a facility wishing to take advantage of the Product Rule’'s
exception from RCRA regul ation receive an express exenption from
the “Adm nistrative Authority”? Second, did LDEQ which all
parties have assuned to be the “Adm nistrative Authority” specified
in the Louisiana Product Rule, in fact issue an exenption to NMSP?
Third, if LDEQ did issue an exenption at one tine, did LDEQ | ater
revoke it?

The first question depends in part upon a construction of 40
CFR 8271.21. W note that the parties have assuned, and Mari ne
Shal e has expressly argued in a separate section of its brief, that
an authorized state’s attenpt to alter, anend, or repeal a portion

of its own regul ati ons does not becone effective in the state until
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approved by EPA pursuant to section 271.21. The operation of this
regulation nmay raise significant statutory and constitutional
concerns.

The record on the latter two questions is, to say the |east,
equi vocal . LDEQ issued a series of letters to MSP generally
suggesting that MSP' s operations were in conpliance with many
Loui siana regqgul ati ons. None of these letters nentioned the
Loui siana Product Rule, and many occurred before that rule took
effect in Louisiana. Sone years later, LDEQ issued orders to MSP
that the United States has argued constituted revocations of any
previously issued exenptions. Sone of these letters and orders
were the subject of conflicting deposition testinony. I n
particular, two LDEQ officials gave pol ar opposite interpretations
of a June 9, 1986 letter from LDEQ to NSP. To sone extent, the
resol uti on of whether LDEQi ssued an exenption nmay require findings
of fact depending on the credibility of w tnesses.

The district court expressly noted that the exenption issue
remai ned outstanding at several stages of the litigation bel ow
The parties have cited to no place in the record, however, in which
the district court focused on the three questions outlined above.
The judgnment issued by the district court included a declaration
that certain material “satisfied all criteria of 40 CF. R 8
266. 20(b) and correspondi ng Louisiana regulations.” From this
phrase, we are unable to determ ne whether the district court held

that the Adm nistrative Authority exenption requirenment was never
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enforceable by the United States,’ and thus did not constitute a
“correspondi ng Louisiana regulation,” or that LDEQ had issued an
exenption to MSP that remained in effect.

Because the district court did not issue express findings of
fact and conclusions of law on this question, we are uncertain as
to the scope and grounds of its decision. Qur uncertainty renders
appellate review on this matter difficult; this difficulty is
particul arly acute because resolution of the last two of the three
above questions nmay depend on credibility determ nations properly
made by the district court. Under such circunstances, we think it
proper to vacate any finding that the district court made on this
question and remand for further proceedings consistent with this
opi ni on. W note that no party has suggested, and we do not
believe, that the presence or absence of an exenption from the
Adm ni strative Authority affects a facility’'s duty to conply with
t he substantive requi renents of the Product Rule. Accordingly, our
remand on this issue | eaves unaffected any of our holdings or the
jury’s findings on the Product Rule’ s substantive criteria; should
the district court decide this case on MSP's failure to neet one of
the substantive criteria of the Product Rule, it may not need to

reach the exenption question.

" A though LDEQ intervened in this litigation, the terns of
the district court’s order allowing the intervention appear to
prevent LDEQfromarguing in this suit that state | aw unenforceabl e
by EPA inposed an Adm nistrative Authority exenption requirenent.
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The United States argues that the district court conmtted two
fatal errors inits jury instructions.® First, the United States
argues that the district court erroneously failed to include an
interrogatory and a jury instruction regardi ng whet her any product
manuf actured from the recycling of SWs waste net |and ban
st andar ds. Second, the United States argues that the district
court erroneously defined the phrases “for the general public’s

use” and “inseparabl e by physical neans.

A
We do not discuss the United States’ | and ban argunent because
the United States waived it below. At the charging conference, NMSP
asked the district court for a directed verdict on the issue of

whet her the material produced fromthe process of SWP soil net | and

ban standards. Judge Duplantier stated, “I’m not directing a
verdict on it. There is just nothing to be said about it.”
Counsel for the United States responded, “No contest.” The

district court had by this tine nmade clear that it would consider
all matters orally raised at the chargi ng conference preserved for
appeal. Regardless of the content of the subm ssions before the

charging conference, the United States at this point in the trial

8 Despite the fact that we vacate and remand the district
court’s Rule 54(b) judgnent on other grounds, we reach the United
States’ argunents concerning instructional and evidentiary error.
Had the United States identified harnful error, we would have been
obligated to vacate the jury’'s responses to interrogatories 3 and
4 and remand for a new trial on those matters. Judicial econony
counsel s that we reach these issues now, so that any error may be
corrected in a single proceeding on renmand.
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agreed that nothing need be said to the jury regarding the
application of |Iand ban standards to the SWP materi al .
B
The United States argues that the court inproperly instructed
the jury regarding the neaning of the federal Product Rule's
requi renent that the product be “produced for the general public’s

use. The court instructed the jury on this subject as foll ows:

MSP nust prove . .. that there is a knowmn market for its
materials for the general public’'s use, not just for
MSP’ s own use.

. . . Wen you consider [interrogatory nunbers 3

and 5], you should consider all of the evidence

concerning the sales by MSP and its use of the materi al

on its own property prior to the court order of August,

1991. After that court order, sales were restricted to

[ MBP's sister corporation, Recycling Park, Inc.] only,

and use of the material was restricted to [RPlI’'s

property] only. So, you renenber what the court order

said, that after that time, of course, they couldn’t

produce that evidence because they couldn't sell it.

The United States first argues that the district court should
not have nentioned the August, 1991 court order because that order
was irrelevant to the existence of a market when MSP voluntarily
ceased sales to the public a year before this order. W do not
agree. The best evidence of a market for MSP's material would be
evidence that MSP sold it. The court conmmitted no error by
rem nding the jury why MSP could not cone forward with evi dence of
a sale after the court enjoined it fromnoving the materi al.

The United States’ second argunent regarding general public
use is that the district court’s instruction inproperly prevented
the jury fromconsidering the fact that MSP continued to produce

its so-called product for years even after it was unable to
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conplete a sale. The court’s instruction did nothing of the sort.
The instruction infornmed the jury that it should only consider
evi dence of the use and sal e of the product before 1991; nothing in
this instruction barred the jury fromconsidering MSP s conti nued
pr oducti on.

The United States’ final attack on the jury instructions
concerns the court’s definition of inseparable. Taki ng the
instruction as a whole, we hold that it sufficiently conmuni cated
to the jury that the proper question was whether the hazardous
waste constituents had undergone a chemi cal reaction so as to

becone i nseparabl e by physical neans.

\Y

The United States also attacks three evidentiary rulings of
the district court. W find any error harnm ess.

The first ruling concerns expert testinony. The United States
called Dr. John Drexler to testify as an expert on certain
geological matters. The United States sought to elicit testinony
fromDr. Drexler based on data contained in a report prepared by an
MSP expert hired in preparation for the litigation. The district
court sustained objections to this testinony because the report was
not in evidence. The United States relies on Fed. R Evid. 703,
whi ch specifies that an expert may rely on inadm ssable facts and
data “of a type reasonably relied upon by experts in the particul ar
field.” MSP responds by noting that, as the Fourth Crcuit has

recently stated, “[r]eports specifically prepared for purposes of
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litigation are not, by definition, of a type reasonably relied upon

by experts in the particular field.” United States v. Tran Trong

Cuong, 18 F.3d 1132, 1143 (4th Gr. 1994) (internal quotation marks
omtted).

That a research protocol or nethod was conducted in
anticipation of litigation does not nean that it cannot be the type
of study an expert would rely upon in expressing his opinion. At
the sanme tine, a district court nmay decide that the financial and
other incentives of litigation pose an unacceptable risk to the
objectivity and neutrality of the person gathering the data, such
that the data would not normally be considered reliable in the
relevant field. W note that this rationale suggests the
useful ness of cross-examnation of the data gatherer, a core
hearsay principle. On the other hand, a district court may deci de
that the conbination of scientific discipline and the constraint
i nposed by a wel |l -accepted testing nethodol ogy provides sufficient
indicia of reliability so as to make the data sonething that those
inthe field normally use. This result m ght be nore |ikely when
a party’s own expert gathers data adverse to the party. In this
case, we do not reach this question. W find any error in the
exclusion of this data harnl ess.

Next, the United States conplains that the district court
inproperly admtted evidence and permtted closing argunent
regarding the inpact upon MSP of an adverse verdict, a conpany
providing jobs to 364 citizens of Louisiana. The governnment al so

objects to MSP' s characterization of this lawsuit as a governnent
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attenpt to put MSP out of business. MSP and SWP provide no
expl anation for the rel evance of the evidence. They defend the
argunent by referring to the fact that, in response to MFP s
attenpt to elicit evidence of the economc effect of an adverse
j udgnent, the governnent unsuccessfully attenpted to cross-exam ne
on the sane issue, even though the district court called the
governnent’s questions “wong and unprofessional” in the jury’'s
presence, and even though the court struck all of the evidence and
instructed the jury to disregard it. Such evidence and argunent,
especially where as here it |lacks any rel evance to issues the jury
must decide, can carry the danger of significant prejudice. See

Fed. R Evid. 402, 403; Witely v. OKC Corp., 719 F.2d 1051, 1054-

55 (10th Cir. 1983). Again, we note that MSP and SW have
articulated no theory of relevance for this evidence and no
credi bl e explanation for the argunent. Nevertheless, we hold that
none of the trial judge's rulings substantially prejudiced the
United States in this case. The district court struck all of the

evi dence, and the comments during argunent certainly did not “so

perneate the proceedings that they inpair[ed] substantial rights

and cast doubt onthe jury s verdict.” Bufford v. Rowan Conpani es,
Inc., 994 F.2d 155, 157 n.1 (5th Gr. 1993).

Finally, the United States attacks the district court’s
adm ssion of evidence proving that United States agencies sent
waste to MSP for processing. W find any error in the adm ssion of

this evidence harm ess.
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Vi
W VACATE the Rule 54(b) judgnent and REMAND for further

proceedi ngs consistent with this opinion.
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