IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30208
(Summary Cal endar)

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

DONALD PARDUE,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

(Cct ober 17, 1994)

Bef ore DUHé, W ENER and STEWART, Circuit Judges.
PER CURI AM

In this sentencing guidelines appeal, Defendant-Appell ant
Donal d Pardue conplains of the district court's denial of his
motion for nodification of sentence pursuant to 18 U S C
8§ 3582(c)(2). He asserts that the district court abused its
di scretion in denying his nodification notion that was based on a
post-sentencing anmendnent to the guidelines affecting the

determ nation of the quantity of Lysergic Acid D ethylam de (LSD)



to be used in calculating sentences. For the reasons set forth
bel ow, we affirm
I
FACTS AND PROCEEDI NGS

Par due pl eaded guilty to conspiracy to possess with intent to
distribute approximately 16 grans of LSDin violation of 21 U S. C
88 841(a)(1) and 846, and was sentenced to 120 nonths'
inprisonment. He filed a notion for nodification of his sentence
pursuant to 18 U.S.C. 8 3582(c)(2), requesting that his sentence be
reduced in light of an anendnent to U S S .G § 2D1.1(c). The
subj ect anendnent incorporated a new nethod for calculating the
quantity of LSD to be used in determning a defendant's offense
| evel and guideline range. The district court initially granted
the notion and referred the case to the Probation Ofice to
recal cul ate the sentencing range in accordance with the revised
gui del i ne provision; however, the court then changed its ruling and
denied the notion after the Probation O fice reported that the new
gui deline could not be applied retroactively to Pardue because he
was subject to a statutory mandatory mninmumincarceration of ten
years. Pardue tinely appealed the district court's denial of his
not i on.

I
ANALYSI S

Par due argues that (1) the district court commtted reversible

error when it held that the mandatory mninmm contained in

21 U S.C. §8 841 overrode the anmendnent to 8 2D1.1 of the



CQuidelines; (2) this ruling violated his right to due process;
(3) the rule of lenity should govern because the provisions of
8§ 2D1.1 and 8§ 841 are anbi guous; and (4) the mandatory m ni num of
8 841 constitutes cruel and unusual punishnment in l[ight of the
amendnent to § 2D1. 1.

Section 3582(c)(2) provides that

in the case of a defendant who has been
sentenced to a termof inprisonnent based on a
sentencing range that has subsequently been
lowered . . . the court may reduce the term of
i nprisonnment, after considering the factors
set forth in section 3553(a) to the extent
that they are applicable, if such a reduction
IS consi st ent wth appl i cabl e pol i cy
statenents i ssued by t he Sent enci ng
Comm ssi on.

18 U S.C. 8 3582(c)(2). The decision to reduce a sentence under
8§ 3582(c)(2) is discretionary. United States v. Shaw, 30 F.3d 26

(5th Gir. Aug. 10, 1994, No. 94-50186), slip p. 5976, 1994
W. 416465. We therefore reviewchall enges for abuse of discretion.

A 8§ 3582(c)(2) notion applies only to guideline anendnents
that operate retroactively, as listed in the policy statenent,

US S G 8§ 1B1.10(d). United States v. Mller, 903 F. 2d 341, 349

(5th Gr. 1990). The amendnent to § 2D1.1(c) regarding the
calculation of the quantity of LSD (Amendnent 488) is one of the
gui del i ne anendnents that operates retroactively according to that
policy statement. U.S.S.G § 1Bl1.10(d), p.s.
The amendnent to 8 2D1. 1 provides that

[I]n the case of LSD on a carrier nmedium

(e.q., a sheet of blotter paper), do not use

the weight of the LSD/carrier medi um

| nstead, treat each dose of LSD on the carrier

medium as equal to 0.4 ng of LSD for the

3



pur poses of the Drug Quantity Tabl e.

US S G 8§ 2D1.1(c); US. S.G App. C anend. 488. Pardue argues
that the district court should have reduced his sentence to fal
within the guideline range produced by using this nethod of
cal cul ati on. The district court held that it could not reduce
Pardue's sentencesqQwhich, at 120 nonths, was already at the
mandatory m ni num of ten yearssQbel ow t he mandat ory m ni num

This is an issue of first inpression in our circuit. We
conclude that the district court's ruling is correct based on a
| ogi cal reading of the policy statenent to 8 2D1. 1(c). This policy
statenent provides that the new approach to cal cul ating the anount
of LSD "does not override the applicability of “~mxture or
substance' for the purpose of applying any nmandatory m ninmum

sentence (see Chapnan; 8 5GL.1(b))." U S S G § 2D1.1, comment.

(backg' d.). The Chapnan citation refers to Chapnan v. United

States, 500 U.S. 453, 111 S. . 1919, 1925, 114 L. Ed. 2d 524 (1991),
in which the Supreme Court held that the term "mxture or
substance" in 21 U.S.C. 8§ 841(b) required the weight of the carrier
medium for LSD to be included for purposes of determning the
mandatory m ni mum sentence. The citation to 8 5GL. 1(b) refers to
the sentencing guideline provision which states that, if the
statutorily required mandatory mninumis greater than the upper
end of the guideline range, the nmandatory m ni num becones the
gui del i ne sent ence.

A comon sense interpretation of this policy statenent |eads

to the i nescapabl e conclusion that the mandatory m ni numof § 841,



calculated according to Chapnan, overrides the retroactive
application of the new guideline. W take additional confort in
the fact that two other circuits have reached this sanme concl usi on.

See United States v. Dineo, 28 F.3d 240 (1st GCr. 1994); United

States v. Boot, 25 F.3d 52, 53 (1st Cir. 1994); United States v.

Muel ler, 27 F.3d 494, 495-97 (10th Cr. 1994).

Pardue's other argunents, advancing issues of due process,
cruel and unusual punishnent, and the application of the rule of
lenity, are raised for the first tinme on appeal. W need not and
therefore do not consider these issues first raised on appeal, but
note i n passing that simlar argunents were consi dered and rej ected
by the two circuits cited above.

AFFI RVED.



