IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30199

RESOLUTI ON TRUST CORPORATI ON,
as Recei ver for Pelican Honestead
and Savi ngs Associ ati on,

Pl ai ntiff-Appellant,
ver sus

UNI TED STATES FI DELI TY and GUARANTY
COMPANY,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Mddle District of Louisiana

(June 27, 1994)

Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM

We consider the notion of the Resolution Trust Corporation
("RTC') to dismss its own appeal in this case renoved from
Loui siana state court. Concluding that the partial sunmary
judgnent entered in the state court was not appeal abl e under
Loui siana law and i s not appeal abl e under federal |aw, we DI SM SS

t he appeal .
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| . BACKGROUND

In April 1988, Pelican Honestead and Savi ngs Associ ati on
("Pelican") filed suit in Louisiana state court against United
States Fidelity & Guaranty Conpany ("USF&G'). Pelican cl ained
t hat the dishonest acts of one WlliamC Smth, Jr., caused it
to suffer |l osses and that those | osses were covered under a
Savi ngs and Loan Bl anket Bond issued to it by USF&G | n Novenber
1991, Pelican noved for partial summary judgnent on the issue of
liability only; USF&G filed a cross-notion for sunmary judgnment
on January 15, 1992.

On January 31, 1992, Pelican was closed and the RTC was
appoi nted as receiver for Pelican. On February 11, 1992, the
state court entered a judgnent denying Pelican's notion for
partial summary judgnment and granting in part and denying in part
USF&G s notion for sunmary judgnment. Al though we do not have the
reasons for the state court's decision (the judgnent states that
the reasons were orally assigned), the state court's judgnment
recites that summary judgnent was granted in favor of USF&G on
counts 12, 13, 15, 16, 18, 19, 23, 24, and 25 and denied on
counts 1-11, 14, 17, 20, and 22. Neither party clains that a
nmotion or petition for appeal to the Louisiana Court of Appeals
was nmade by either party as required by LA Cobe Cv. PROC. ANN.
art. 2121 (West Supp. 1994). Several days later the RTC noved to
substitute as party plaintiff for Pelican; the state court
granted the notion and granted the RTC s notion to stay the

proceedi ngs for ninety days on February 21, 1992.
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On April 28, 1992, the RTC renoved the action to federal
district court pursuant to 12 U S.C 8§ 1441a(l)(3)(a)(i). In My
1992, the RTC noved for a new trial or, in the alternative, for
reconsideration of the state court's judgnent. USF&G filed a
cross-notion seeking the sanme relief in August 1992. The
district court requested supplenental briefing fromthe parties
regardi ng the proper disposition of the case in |ight of our

decision in FDIC v. Meyverland Co. (In re Meyerland Co.), 960 F.2d

512 (5th Gr. 1992) (en banc), cert. denied, 113 S. C. 967
(1993). The district court then entered an order denying the
parties' notions for newtrial or for reconsideration of the
state court's judgnent. The denial of the parties' notions is

reported at RTC v. United States Fidelity & Guar. Co., 838 F.

Supp. 276 (M D. La. 1993). The court concluded that existing | aw
required it to take the state court judgnent "in the sane
condition in which it left the state system" |[d. at 279.
Concl udi ng that Loui siana recognizes partial summary judgnents as
final, appeal able judgnents, the court held that the state
court's judgnent was equally final and appeal able in the federal
courts. |d. at 280. The court thus entered the state court
judgnent as its own by order entered Novenber 15, 1993, and
directed the parties to follow federal procedures applicable
followng entry of a final judgnent. The RTC filed a second
motion for newtrial, which was deni ed on February 24, 1994.

The RTC filed a notice of appeal of the three district court

orders; it has also filed a notion to dismss the appeal. USF&G
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agrees that the appeal should be dism ssed, but contends that the
RTC, inits notion to dism ss the appeal, is surreptitiously
seeking the sane relief that it would be seeking on appeal.

| ndeed, the RTC asks us not only to dismss the appeal but also
to remand the case to the district court with instructions to
vacate its previous judgnents adopting the state court judgnent

and to adm nister the case to its concl usi on.

1. ANALYSI S

The question posed is whether we have jurisdiction to hear
this appeal. W begin our analysis with a review of our en banc
decision in Myerl and.

A. MEYERLAND AND | TS PROGENY

In Meyerland, Continental Savings Association
("Continental") was sued in state court for, anong other things,
usury and fraud. 960 F.2d at 514. The plaintiffs won in the
trial court and Continental appealed. 1d. After the appeal was
filed, the Federal Savings and Loan | nsurance Corporation
("FSLIC'") was appointed as receiver for Continental, and the
FSLI C renmoved the case to federal district court. |1d. The
district court remanded to state court. 1d. Soon thereafter
Congress enacted the Financial Institutions Reform Recovery, and
Enf orcenent Act ("FIRREA"), Pub. L. No. 101-73, 103 Stat. 183
(1989). 1d. The Federal Deposit Insurance Corporation ("FDI C")
succeeded the FSLIC as receiver for Continental, and the FD C

then renoved the case pursuant to its statutory authority, 12
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US C 8§ 1819(b)(2)(B). 1d. The federal district court again
remanded, and the FDI C appealed. [d. One of the questions posed
was whet her § 1819(b)(2)(B) authorizes the FDIC to renove state
court appellate proceedings. 1d.

We held that 8 1819(b)(2)(B) does allow renoval after entry
of final judgnent by a state trial court and before all appeals
are exhausted. 1d. at 520. This result, we concluded, was npst
consistent with the plain | anguage of the statute, id. at 516-17,
was W thin Congress' power to define the jurisdiction of the
federal courts, id. at 517, and was consistent with Congress'
general objective in enacting FIRREA, which was to increase the
FDIC s ability to carry out its regulatory and enforcenent
responsibilities, id. at 519-20. As for the procedural effects
of post-judgnent renoval, we held that the district court should
"take the state judgnent as it finds it, prepare the record as
requi red for appeal, and forward the case to a federal appellate

court for review" |d. at 520. G ting Ganny Goose Foods, |nc.

v. Brotherhood of Teansters, Local No. 70, 415 U. S. 423, 435-36

(1974), we concluded that the case "sinply cones into the federa
systemin the sane condition in which it left the state system"”
Meyer |l and, 960 F.2d at 520. For instance, if the notice of
appeal was adequate to perfect an appeal in the state system we
stated that the notice should be deened adequate in the federal
courts regardless of any differences in technical requirenents

between the state and federal systens. |[d.
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Pursuant to 12 U. S.C. § 1441a(1)(3), the RTC possesses broad
removal powers simlar to those of the FDI C under §
1819(b)(2)(B). Section 1441a(l)(3)(A) provides, in pertinent
part:

The [RTC], in any capacity and w t hout bond or

security, may renpve any action, suit, or proceeding froma

State court to the United States district court with

jurisdiction over the place where the action, suit, or

proceedi ng i s pending[.]

We have therefore applied the holding in Meyerland to cases

involving the RTC. E.g., 5300 Menorial Investors, Ltd. v. RTC
(In re 5300 Menorial Investors, Ltd.), 973 F.2d 1160 (5th Cr

1992).

The RTC argues that this case presents a problemthat we
created but did not resolve in Meyerland. Inplicitly accepting
the district court's conclusion that the partial summary judgnent
woul d have been appeal able in Louisiana's court system the RTC
contends that federal rules governing the appealability of orders
should control in cases in which the state court prior to renova
entered an order that would have been i medi ately appeal abl e
under state law. The general rule in the federal courts, of
course, is that partial summary judgnents are not appeal abl e.

Gay Line Motor Tours, Inc. v. City of New Ol eans, 498 F.2d 293,

295 (5th Gr. 1974); see also 10 CHARLES A. WRIGHT ET AL., FEDERAL

PRACTI CE AND PROCEDURE § 2715, at 631-634 (2d ed. 1983) ("[A] partia
summary judgnent determning that a certain issue be established
for the trial of the case generally is not appeal able until after

the case has been tried."). In Louisiana, however, a parti al
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j udgnent nmay be considered a final judgnent, LA CooeE CvV. PRoC.
ANN. art. 1915(A) (West Supp. 1994), and can be immedi ately
appeal abl e, art. 1915(B), under sone circunstances. See, e.d.

G ahamv. Southern Pac. Transp. Co., 619 So. 2d 894, 898 (La. C

App.) (holding that a partial summary judgnent that a railroad
was not negligent in failing to install active signals at a
railroad crossing was not appeal able after trial because it

shoul d have been i medi ately appealed), wit denied, 625 So. 2d

1044 (La. 1993). W have found no court of appeal s decision on
poi nt, although the Third Grcuit has hinted in dicta that no
federal appellate jurisdiction would exist on these facts. RTC

V. Nernberg, 3 F.3d 62, 68 (3d Cr. 1993) ("[S]Jonme matters

properly on appeal in the state courts would conceivably not be
appeal able in the federal system For exanple, the United States
Courts of Appeals lack jurisdiction over appeals from sone
interlocutory orders and orders for newtrials that state
appel l ate courts may have authority to review").

We find, however, that we need not decide this difficult
gquestion because the district court msinterpreted Louisiana | aw
in concluding that the instant partial summary judgnent woul d
have been i mredi ately appeal able in the Louisiana courts.

B. Loul sl ANA LAW REGARDI NG | MVEDI ATE
APPEALS FROMVI PARTI AL SUMVARY JUDGVENTS

Up to this point we have assuned the accuracy of the
district court's holding that the partial summary judgnent
entered by the state court in the instant case woul d have been

i mredi at el y appeal able. Before proceeding further, however, we
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must scrutinize this holding closely. If the judgnent entered by
the Louisiana state court and adopted by the district court was
not final and i medi ately appeal abl e under Loui siana |aw, then
the district court erred in concluding (1) that it |acked the
power to exam ne the state court judgnent under federal sunmary

j udgnent standards and (2) that immedi ate appellate review of the
state judgnent was available fromthis court. W reviewthe

district court's interpretation of state |aw de novo. Salve

Regina College v. Russell, 499 U S. 225, 231 (1991); Combns W
Ofice Condos, Ltd. v. RTC, 5 F.3d 125, 127 (5th Cr. 1993).

The Loui siana Suprene Court recently considered the problem

of pieceneal appeals in Everything on Weels Subaru, Inc. v.

Subaru South, Inc., 616 So. 2d 1234 (La. 1993). That case arose

in the context of an action for wongful termnation of

franchise. 1d. at 1235. The plaintiff sued for damages based on
four theories, and the defendant filed an exception of no cause
of action, which is the Louisiana equivalent of a Rule 12(b)(6)
motion. See id. ("The function of an exception of no cause of
action is to test the legal sufficiency of the petition by

determ ning whether the law affords a renedy on the facts all eged
in the pleading."). The trial court maintained the exception as
toonly two of the plaintiff's theories and granted an i nmedi ate
appeal. 1d. The Louisiana Suprene Court took the opportunity to
clarify the rules governing the appealability of partial final

j udgnents rendered on exceptions of no cause of action. Most

i nportant for our purposes, the court concluded that a parti al
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final judgnent on an exception of no cause of action that does
not dism ss any party and adj udi cates sone but not all clains,
def enses, or issues, is an interlocutory judgnent not appeal abl e
in the absence of a showing of irreparable injury. [Id. at 1241-
42. The court clearly desired to ensure that "there is only one
appeal in nost cases." 1d. at 1242.

The Everything on Weels court explicitly limted its

decision to partial final judgnents rendered on exceptions of no
cause of action. 1d. at 1241 n.12. It reserved the question of
"whet her a partial judgnent on a notion for sunmary | udgnent,
that nerely deci des one of several clainms, defenses or issues
W t hout dism ssing any party . . . mnust be appeal ed i medi ately
in order to prevent the judgnent fromacquiring the authority of
the thing adjudged.” 1d. The clear hint, however, was that the
sane rul es should govern both kinds of partial final judgnents.
Id. ("There does not appear to be any |l ogical reason to treat
partial judgnments resulting froma notion for sumary judgnent
any differently frompartial judgnents resulting from an
exception of no cause of action.").

The court of appeals that decided the G aham case did not

mention Everything on Weels in reaching its conclusion that a

partial summary judgnment in favor of one defendant on one theory
of liability had been final and appeal abl e when entered by the
trial court. Gaham 619 So. 2d at 898. A nore recent court of
appeal s case, however, cane to the opposite conclusion. 1In Caire

v. Frenmen, 630 So. 2d 297, 297-98 (La. C. App. 1993), the
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plaintiff sued the other driver in a traffic accident and his
insurer. The action against the insurer included a direct action
cl ai munder Louisiana's direct action statute and a claimfor
arbitrary refusal to pay a claim the trial court granted the
insurer partial summary judgnent on the latter claimonly. 1d.
at 298. The court of appeals dism ssed the appeal fromthe
partial summary judgnment, concluding that the judgnent was an
interlocutory judgnment not appeal able in the absence of a show ng

of irreparable injury, relying on Everything on Wieels. 1d. at

299.

The Caire reading of Everything on Weels appears to us to

be correct, and we conclude that the partial summary judgnent
rendered in favor of USF&G in the instant case was interlocutory
and unappeal abl e under both Loui siana and federal law. |In the
absence of a final, appeal able judgnent fromthe district court,
we are without jurisdiction. Kahlil, 978 F.2d at 184. 1In the
absence of an appeal able order fromthe district court, the RTC s
notice of appeal was ineffective either to divest the district
court of jurisdiction or to confer jurisdiction on this court.
Id. This case does not pose the difficult question of whether we
woul d have jurisdiction to review a state court order that is

i mredi at el y appeal abl e under state |aw but interlocutory and
unappeal abl e under federal |aw, and we express no opinion

regardi ng that question.
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[11. CONCLUSI ON
Because we lack jurisdiction to hear this appeal, IT IS
ORDERED t hat the notion of appellant to dismss this appeal is
GRANTED.
| T IS FURTHER ORDERED t hat the notion of appellant to
suspend appel | ant deadl i nes pendi ng consideration of its notion

to dismss the appeal is DEN ED as noot.
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