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Appeal from the United States District Court for the Southern
District of Texas.

Before KING DeMOSS and STEWART, Circuit Judges.

PER CURI AM

Nort hwi nds Abatenent, Inc. ("Northwi nds"), initially brought
this actionin state district court agai nst Enpl oyers | nsurance of
VWausau ("Wausau"), alleging several theories of recovery for
damages resulting from actions taken by Wausau as the servicing
conpany for Northw nds's workers' conpensation insurance policy.
Wausau renoved the action to federal district court. The district
court granted summary judgnent to Wausau on all clains. Northw nds
appeals. W affirmin part and reverse in part the court's order
granting summary judgnent and remand with instructions that the
case be held in abeyance until relevant adm nistrative procedures
are conpl et ed.

| . FACTUAL AND PROCEDURAL BACKGROUND

Northwinds is a corporation in the business of asbestos

abatenent renedi ation and renoval work. Nort hwi nds applied for

wor kers' conpensation insurance through the Texas Wbrkers'



Conpensation I nsurance Facility ("the Facility").! The Facility is
a nonprofit wunincorporated association of insurers created by
statute. Tex.Ins.Code Ann. art. 5.76-2, § 2.01. One of the stated
purposes of the Facility is to provide insurance coverage for
enpl oyers who are unable to obtain insurance in the voluntary
mar ket . ld. § 4.01. Specifically, the Facility provides such
coverage through the Texas W irkers' Conpensation Enployers
Rejected Ri sk Fund ("the Fund"). Id.

When the Facility determnes that an enployer is entitled to
i nsurance through the Fund, the Facility cal cul ates the enpl oyer's
deposit prem umand, upon paynent, designates a "servicing conpany"
to issue the policy. 1d. 8 4.02(b). The servicing conpany nmay be
an insurer that is a nenber of the Facility, an insurer that is not
a nmenber of the Facility, or a non-insurer. |d. 8 4.08(a), (d).
The servicing conpany contracts with the Facility to i ssue policies
evidencing the insurance coverage provided by the Fund and to
service the risk. 1d. 8 1.01(15). Wile the servicing conpany is
the issuer of the policy, the Facility itself is the insurer. See
id. 8 4.02(b); Mintenance, Inc. v. ITT Hartford G oup, Inc., 895
S.W2d 816, 819 (Tex.App.—TFexarkana 1995, wit denied). The
undertaking of the policy is in turn reinsured by all nenbers of

the Facility; that is, the nenbers of the Facility collectively

The Facility was fornerly known as the Texas Workers'
Conpensati on Assigned Ri sk Pool ("the Ri sk Pool"), and is
referred to by that designation in many docunents in this
lawsuit. The Facility replaced the R sk Pool effective January
1, 1991. Act of Dec. 11, 1989, 71st Leg., 2nd C. S., Ch. 1, 8
17.09(1) 1989 Tex.Cen.Laws 1, 117.
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reinsure each policy issued through the Facility. Tex. I ns. Code
Ann. art 5.76-2, 8 4.02(b). Each nenber's share of the reinsurance
liability is based on the relative anount of prem uns on insurance
witten by the nenber during the preceding year. 1d. Therefore,
the servicing conpany that issues the policy is not |iable under
the policy as the primary insurer. Rather, if the servicing
conpany is a nenber of the Facility, its liability under the policy
islimtedtoits usual share of the reinsurance liability; if the
servicing conpany is not a nenber of the Facility, it is not liable
under the policy at all. 1d.

Notwi t hstanding the servicing conpany's limted liability
under the policy, it still perfornms nmany of the traditional
functions of an insurer. Besides issuing the policy, the servicing
conpany is also responsible for, inter alia, 1investigating,
reporting, and paying clainms, inspecting risks for classification
pur poses, and conducting | egal support as required by the policy.
ld. 8 4.08(c). The coverage itself, however, cones fromthe Fund,
which is separate from the state treasury and has its own
i nvestment policy. I|d. § 2.07.

VWausau, a nenber of the Facility, was designated as the
servi ci ng conpany for Northw nds's workers' conpensation i nsurance
policy. On April 30, 1993, Northwinds filed suit agai nst Wausau i n
state district court in Harris County, Texas. Wausau tinely
renoved the case to the United States District Court for the
Southern District of Texas based on diversity of citizenship under

28 U.S.C. 8 1441. Northwi nds did not seek remand.



In its conplaint, Northwi nds alleged that Wausau m shandl ed
four workers' conpensation clainms during calendar year 1991.
Specifically, Northwi nds asserted that these clains were
fraudul ent, but that Wausau paid the clains wthout investigating
them As a result of these inproper paynents, Northw nds alleged
that its premuns for workers' conpensation coverage increased and
its coverage was ultimately cancel |l ed. Further, Northw nds cl ai ned
that the inproper paynents caused its experience nodifier rate
("EMR') to exceed 1.0, thereby inpeding its ability to conpete for
asbest os abatenent contracts because many custoners wi ||l not accept
bids froma contractor with such a high EMR

The conplaint sought relief wunder several theories of
recovery: breach of an insurer's duty of good faith and fair
dealing, the Texas Deceptive Trade Practices Act, certain

provi sions of the Texas | nsurance Code, breach of fiduciary duty,

negl i gence, gross negligence, unfair settl enent practice,
affirmative m srepresentation, and breach of contract. The
conpl ai nt prayed for the recovery of $15 mllion in actual damages,
$60 mllion in exenplary danages or $45 million in statutory treble

damages, attorneys' fees, interest, and costs.

On August 18, 1994, Wausau filed a Rule 12(b)(1) notion to
dismss for lack of jurisdiction on the grounds that Northw nds had
failed to exhaust its admnistrative renedies through the Facility
and the Texas Departnent of Insurance. The district court denied
this motion, finding that the doctrine of exhaustion of

admnistrative renedies did not apply in this case.



VWausau then filed a notion for summary judgnent, contending
that it was not |iable to Northw nds under any theory because it
was only a servicing conpany for the Facility and not Northw nds's
i nsurer. The district court granted this notion, relying
principally on an opinion by the Texas Court of Appeals that dealt
wWth this precise issue, Miintenance, Inc. v. |ITT Hartford G oup,
Inc., No. 06-94-00046-CV, 1994 W. 575769 (Tex. App. —TFexar kana Cct.
21, 1994) (not designated for publication). In that case, an
enpl oyer insured through the Ri sk Pool, the Facility's predecessor,
sued t he desi gnated servicing conpany on its policy. Specifically,
the enpl oyer alleged that the servicing conpany's m shandling of
wor kers' conpensation clainms caused its EMR to rise to the point
where it could no longer afford workers' conpensation insurance.
The enpl oyer sought recovery for breach of the duty of good faith
and fair dealing and violations of the Texas Deceptive Trade
Practices Act. The court apparently held that the servicing
conpany was not |iable under any of these theories because the
servi cing conpany was not the enployer's insurer and because the
servi ci ng conpany di d not otherw se have a contractual rel ationship
with the enployer.? Relying on this holding, the district court
granted Wausau's summary judgnent notion as to all clains.
Nort hwi nds tinely appeal ed.

1. DI SCUSSI ON

2The Texas Court of Appeals' holding in Mintenance nust be
inferred fromthe district court's Menorandum and Order because
the text of this M ntenance opinion is not available. The text
i's unavail abl e because the opi nion has been w t hdrawn.
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A. Jurisdiction

On appeal , Wusau renews its challenge to the jurisdiction of
the district court. W nust address such a chal |l enge upon proper
suggestion. Silver Star Enters., Inc. v. MV Saramacca, 19 F.3d
1008, 1013 n. 6 (5th Cr.1994); Sarmento v. Texas Bd. of
Veterinary Medi cal Exam ners, 939 F.2d 1242, 1245 (5th G r.1991).
The essence of Wausau's argunent is that the statute creating the
Facility provides for admnistrative renedies for enployers that
are exclusive of renedies such as the kind sought by Northw nds,
and that Northw nds was required to exhaust those renedi es before
seeking redress in a judicial forum

VWausau argues that Tex.Ilns.Code Ann. art. 5.76-2 provides
exclusive admnistrative renedies for enployers. First, the
statute grants authority for the creation of exclusive procedures
for enployers to secure and maintain insurance. Section 2.04(a)
st at es:

Subj ect to the approval of the [State Board of |Insurance ("the

Board") ], the facility may adopt, anmend and repeal byl aws,

rules, and regul ati ons necessary to inplenent this article.
Section 2.05(b) then provides:

After the rules adopted under Section 2.04 of this article

have been approved by the board, the procedures and renedies

established wunder this article shall be the exclusive

procedure for any applicant to the facility to secure or

mai ntain the insurance avail able under this article.

Second, the statute creates both general and particularized
procedures through which enployers may contest acts and deci sions

of the Facility. Section 2.08 establishes a general grievance

procedur e:



(a) An applicant for insurance, an insured, or an insurer
aggrieved by an act or decision of the facility nay appeal to
the board not later than the 30th day after the affected party
had actual notice that the act occurred or the decision was
made.

(d) A decision of the board under this section is subject to

judicial review in the manner provided in the Admnistrative

Procedure and Texas Register Act...
The Texas Adm ni strative Code expressly establishes a procedure for
appeals to the Board. Tex. Adm n. Code tit. 28, 8§ 1.51(b). The
Texas Governnent Code provides for the procedures for judicia
review of the Board's decision. Tex.CGov't Code Ann. 88§ 2001.171-
.178. Specific cases of fraud and viol ations of the I nsurance Code
are referred to the Texas Wrkers' Conpensation Conmm ssion ("the
Comm ssion") under 8§ 2.05(d) of the statute:

The facility shall refer all cases of suspected fraud and

violations of this code relating to workers' conpensation

i nsurance to the conm ssion to:

(1) performinvestigations;

(2) conduct adm nistrative violation proceedings; and

(3) assess and collect penalties and restitution.

Section 4.05(d) authorizes a procedure for the Facility to review

high EMRs at an enpl oyer's request.?

3As further evidence that these renedies are the exclusive
remedi es avail able to an enpl oyer, Wausau argues that 8§ 2.12 of
the statute explicitly preenpts the types of clains asserted in
Nort hwi nds's conplaint. This provision states:

There shall be no liability on the part of and no cause
of action shall arise against the governing commttee,
the facility, its executive director, or any of its
staff, agents, servants, or enployees arising out of or
in connection with any judgnent or decision nmade in
connection with the performance of the powers and
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Finally, Wausau asserts that, because the Texas Legislature
has prescribed the exclusive rights, procedures, and renedies
available to an enployer insured by the Facility, those statutory
remedi es nust be exhausted before seeking judicial review. Wusau
cites both statutory and case lawto this effect. Tex. Gov't. Code
Ann. 8§ 2001.171; Texas Catastrophe Property Ins. Ass'n v. Counci
of Co-Owners of Saida Il Towers Condom nium Ass'n, 706 S. W 2d 644,
645-46 (Tex. 1986); Testoni v. Blue Cross & Blue Shield of Texas,
Inc., 861 S . W2d 387, 390 (Tex.App.-Austin 1992, no wit);
St ephanou v. Texas Medical Liab. Ins. Underwiting Ass'n (JUA), 792

duties under this article or for recomrendati on or
deci si on concerning any inspections or safety

engi neering investigations perfornmed or for any
recommendati on or decision nmade in good faith.

Tex. I ns. Code Ann. art. 5.76-2, 8§ 2.12 (enphasis added). As
an agent of the Facility, Wausau asserts that this provision
preenpts any common |aw or other statutory causes of action
against it inrelation to its investigation and paynent of
clains on behalf of the Facility.

Because of the manner in which Wausau has presented
this argunent to this court, we decline to address it.
First, we note that Wausau failed to make this argunent to
the district court. W do not normally consider argunents
raised for the first tinme on appeal. Quenzer v. United
States (In re Quenzer), 19 F.3d 163, 165 (5th Cr.1993).

Al so, Wausau did not even nmake this argunent in its initial
appellate brief; rather, Wausau raised it for the first
time in a "response brief" that it had obtai ned speci al
leave to file in answer to Northwinds's reply brief. W
have held that the raising of clains for the first tinme in a
reply brief is insufficient to preserve an argunment on
appeal. G nel v. Connick, 15 F.3d 1338, 1345 (5th G r.)
("An appell ant abandons all issues not raised and argued in
its initial brief on appeal."), cert. denied, --- US ----,
115 S. . 189, 130 L.Ed.2d 122 (1994). Finally, by waiting
until this response brief to raise 8§ 2.12, Wausau precl uded
Nort hwi nds fromoffering any briefing on the subject.
Accordi ngly, we do not consider Wausau's argunents with
respect to 8 2.12 as properly before this court.
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S.W2d 498, 500 (Tex.App.—Houston [1st Dist.] 1990, wit denied).

Nort hwi nds counters that the doctrines of exclusive
jurisdiction and exhaustion of adm nistrative renedi es do not apply
because the Facility, the Board, and the Conm ssion are not
enpowered to award Northw nds nonetary damages for injuries that
were a consequence of past tortious actions by Wusau. Rat her ,
Nort hwi nds contends that the doctrine of primary jurisdiction
applies and that this court can utilize the ultimate findings
regarding the fraudulent nature of the contested workers'
conpensation clains to adjudicate Northw nds's damages clains
agai nst \Wausau.

Nort hwi nds draws an anal ogy between the present case and our
decision in Penny v. Southwestern Bell Tel. Co., 906 F.2d 183 (5th
Cir.1990). In Penny, the plaintiffs alleged that the phone conpany
had charged their business at tel ephone rates that were higher than
their conpetitors' rates and that this disparate rate application
had i npeded their ability to conpete and eventual |y forced them out
of business. |d. at 184-85. The plaintiffs pursued adm nnistrative
review of the allegedly discrimnatory rates. |d. at 184. At the
sane tinme, however, they also brought a claim against the phone
conpany in state district court seeking recovery under the Texas
Deceptive Trade Practices Act for damges suffered by their
busi ness due to the disparate rates. ld. at 184-85. The phone
conpany renoved the case to federal district court on diversity
grounds. Id. at 185. The district court dism ssed the case for

| ack of jurisdiction because the plaintiffs had failed to exhaust



their adm nistrative renedies. |d.

On appeal, we held that the doctrine of exhaustion of renedies
did not apply because the agency in question did not have t he power
to provide the renedy sought by the plaintiffs. ld. at 186
First, we noted that the agency's exclusive jurisdiction over the
regul ation and application of rates did not necessarily translate
into exclusive jurisdiction over tort clains against a phone
conpany. |Id. W then distinguished the power to regulate rates
fromthe power to renedy past wongs. Specifically, we noted that
t he agency was not explicitly authori zed by statute to grant relief
for tort actions:

[Where the claimis not for future conpliance but for damages

based on past acts, the exhaustion of adm nistrative renedies

doctrine may not apply. Th[is] notion is based on the absence

of a statute authorizing the Public Uility Conm ssion to fix

or adjudicate clains for damages.
Id. (internal quotations and citations omtted). Therefore, we
held that the agency did not have exclusive jurisdiction over the
clains brought against the telephone conpany and that the
plaintiffs were not required to exhaust their admnistrative
remedi es before filing an action for danages.

I nstead, we found that this was an appropriate case in which
to apply the doctrine of primary jurisdiction. ld. at 186-87.
This doctrine "cones into play whenever enforcenent of the claim
requires the resolution of issues [which, under a regulatory
schene, have been placed] within the special conpetence of an

adm ni strative body; in such a case the judicial process is

suspended pending referral of such issues to the adm nistrative
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body for its views." 1d. at 187 (internal quotations and citations
omtted). In particular, we found that it was appropriate to defer
to the Public Uility Comm ssion's findings regardi ng whether the
rates charged were discrimnatory because such findings were
corollary to the determ nation of whether the phone conpany had
vi ol ated the Deceptive Trade Practices Act. |1d. Accordingly, we
remanded the case to the district court, instructing it to hold the
case in abeyance until such findings were made. 1d. at 189.

Northwi nds urges a simlar result here. As in Penny,
Nort hwi nds notes that Tex.Ins.Code Ann. art. 5.76-2 does not vest
either the Facility, the Board, or the Commssion with the
authority to adjudicate tort and contract clains or to award
damages. Rather, these entities only have authority to regulate
the paynent of clains and the assignnent of EMRs. Because
Nort hwi nds can only obtain the relief it seeks in a judicial forum
it contends that the district court has original jurisdiction of
t he case.

Northwi nds further points out that it has pursued its
admnistrative renmedies with respect to the review of the clains
that it alleges were mshandl ed. |Indeed, in response to Wausau's
12(b) (1) Mdtion to Dismss for Lack of Jurisdiction, Northw nds
submtted evidence that it had obtained findings from the
Comm ssion that two workers that Wausau had agreed to pay had not
suffered conpensable on-the-job injuries. Nort hwi nds al so
submtted evidence that the Texas Departnent of |Insurance had

directed Wausau to correct Northwinds's EMR to account for the
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findings that two of the contested clains were not conpensable.
Because such findings are relevant to the clains that Northw nds
has asserted against Wausau in this lawsuit, Northw nds suggests
that the doctrine of primary jurisdiction applies; that is, the
district court should hold its proceedings in abeyance until the
conpletion of adm nistrative findings regarding all of the alleged
fraudul ent wor kers' conpensation clains, including judicial review
of those administrative findings.* At that point, the district
court can then adjudicate Northw nds's common |aw and statutory
clainms for relief.

We agree with Northw nds's assertion that Penny controls this
case; nmoreover, we find Wausau's argunents to be inapposite.
First, Wausau's citation of the "exclusive procedures and renedi es”
provision in 8 2.05(b) clearly does not apply to Northw nds's
cl ai ns. That section states that "the procedures and renedies
establ i shed under this article shall be the exclusive procedure for
any applicant to the facility to secure or maintain the insurance
avai l abl e under this article." Tex.lns.Code Ann. art. 5.76-2, 8§
2.05(b) (enphasis added). Northwinds is not bringing this action
"to secure or mintain" its workers' conpensation coverage;
rather, it seeks to recover damages for injuries it allegedly

suffered due to the past actions of Wausau.

“The findings nentioned are only in the record because
Nort hwi nds subm tted themin opposition to Wausau's
jurisdictional challenge in the district court. It is quite
possi bl e that nore findings have been made since the disposition
of Wausau's 12(b)(1) notion, or even that all adm nistrative and
judicial proceedings relating to the contested clai ns have been
conpl eted, but such facts are outside of the record.
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Second, the general grievance procedure authorized under 8§
2.08 does not pertain to these clains. The renedy under that
procedure is that the Board wll "affirm reverse, or nodify the
act of the facility that is the subject of the appeal to the
board." 1d. 8§ 2.08(b). In the case sub judice, the "acts" of
whi ch Nort hw nds conpl ai ns are the paynent of all egedly fraudul ent
clainms and the increase in its EMR Under the statute, the nost
relief that the Board and the Comm ssion could afford Northw nds
woul d be to find that the clains should not have been paid and to
adj ust Northw nds's EMR accordi ngly, which apparently has been done
in at |east two instances. Still, such relief does not conpensate
Nort hwi nds for the damages it suffered as a consequence of the acts
bei ng appeal ed. The Board and the Comm ssion can only renedy acts
of the Facility, not the consequences of those acts.

Third, the specific procedures for addressing cases of fraud
and | nsurance Code violations, and for review ng high EMRs, also
appear to be inapplicable. Wth respect to fraud and code
violations, 8 2.05(d) refers these cases to the Conm ssion to
performinvestigations, to conduct adm ni strative proceedi ngs, and
to assess and col |l ect penalties and restitution. |f these renedies
even apply to clains for damages whi ch are the consequence of fraud
and code violations—and it is not clear that they do°>~they woul d

not provide Northwinds with any relief because the penalties and

SMore likely, the provision for restitution applies to
enpl oyees who have received benefits for clains which are
subsequent|ly determ ned to be fraudulent, rather than to
servi ci ng conpani es who have inproperly paid clains to the
detrinment of enployers.
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restitution do not redound to the benefit of the aggrieved party.
Rat her, any restitution collected is depositedinthe rejected risk
fund. 1d. 8 2.05(f). Any penalties collected are credited to the
account of the Commi ssion. Id. § 2.05(g). Also, the provision for
review of high EMRs apparently only contenplates that the Facility
w || exclude an enpl oyer fromthe "extraordinary ri sk provisions of
the rating plan" in appropriate cases. 1d. 8§ 4.05(d).

Finally, there is no statutory provision that expressly gives
the Facility, the Board, or the Commssion the authority to
adj udi cate common law or statutory tort actions or to award
damages. By contrast, the cases cited by Wausau that required
exhaustion of adm nistrative renedies all involved agenci es vested
wth the authority to adjudicate the clains asserted and to award
the relief requested.

Qur analysis of the statute suggests that this case falls
squarely within Penny 's holding that, where an agency "has no
power to provide the renmedy sought, then, exclusive jurisdiction
cannot rest in that body." Penny, 906 F.2d at 186. Mboreover, the
clains asserted by Northw nds, which are in the nature of common
law tort and statutory renedies for damages, are cognizable in a
federal district court in a diversity case. Accordingly, we hold
that the district court has original jurisdiction of the clains
asserted by Northw nds. See id.

Al t hough we hold that the district court properly exercised
jurisdiction over these clains, we nust still consider whether

application of the primary jurisdiction doctrine is appropriate in
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this case. In Penny, we held that this doctrine applies where:
(1) the court has original jurisdiction over the claimbefore it;
(2) the adjudication of that claim requires the resolution of
predi cate issues or the nmaking of prelimnary findings; and (3)
the |l egislature has established a regul atory schene whereby it has
commtted the resolution of those issues or the naking of those
findings to an admnistrative body. See id. at 187.

W have already held that the district court has origina
jurisdiction in this case. As to the second prong, it is clear
that Northw nds's damages clainms against Wausau depend upon a
finding that the contested workers' conpensation clains were
fraudul ent and that Wausau inproperly paid these clains wthout
investigating them |If the clainms were properly paid, Northw nds
woul d have no ground for relief against Wausau. Wth respect to
the third prong, our analysis of the relevant provisions of the
Texas Insurance Code reveals that the Texas Legislature has
commtted the making of such findings to the Facility, the Board,
and t he Comm ssion. These findings in turn are subject to judicial
review in Travis County district court. Tex. Gov't Code Ann. 8§
2001.176; Tex.Ilns.Code Ann. art. 5.76-2, 8§ 2.08(d). Because the
Texas Legislature has vested these entities with the authority to
make these findings, and because the special expertise of these
entities makes themuni quely qualified to make such findings, it is
nore appropriate that the district court defer to this procedure
rather than to nmake these necessary determnations in the first

i nstance. Specifically, under the doctrine of primary jurisdiction
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as outlined in Penny, the district court shoul d have abstai ned from
resolving the damages clainms asserted by Northw nds until the
admnistrative and judicial review procedures prescribed by the
Texas | nsurance Code had yielded final determ nations on the issue
of whether \Wausau inproperly paid the contested workers
conpensation clains. Because the district court did not do this,
we remand the case to the district court with instructions that it
hold the case in abeyance until these final determ nations have
been made.

B. The Sunmmary Judgnent

O course, it would be futile to remand this case to the
district court with instructions to hold the case in abeyance if
summary judgnent were appropriate regardl ess of the outcone of the
prescribed admnistrative and judicial procedures. Because
subsequent devel opnents in Texas case law warrant a partial
reversal of the summary judgnent, however, remand is the proper
result.

After the district court granted Wausau's notion for summary
judgnent, the Texas Court of Appeals withdrew its opinion in
Mai nt enance, Inc. v. ITT Hartford G oup, Inc., No. 06-94-00046-CV
1994 WL 575769 (Tex. App. Fexarkana Oct. 21, 1994) (not designated
for publication), and superseded it with anot her, Mi ntenance, |nc.
v. |ITT Hartford G oup, Inc., No. 06-94-00046-CV, 1994 W. 668038
(Tex. App. —Fexar kana, Dec. 1, 1994) (not designated for
publication). This second Maintenance opinion was also |ater

wthdrawn and superseded by a third M ntenance opinion,
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Mai ntenance, Inc. v. |ITT Hartford Goup, Inc., 895 S . W2d 816
(Tex. App. —Fexar kana 1995, wit denied). This third opinion changed
in part the substantive holding relied upon by the district court
in ruling on Wausau's summary judgnment notion. The Texas Court of
Appeal s continues to hold that an enployer insured through the
Facility has no cause of action against a servicing conpany for
breach of the duty of good faith and fair dealing because the
servicing conpany is not the enployer's insurer. Mintenance, 895
S.W2d at 819. However, that court now holds that a servicing
conpany may be liable to an insured enployer for negligence or
violations of the Deceptive Trade Practices Act or the |Insurance
Code. | d. The court's rationale was that "[a]n agent nmay be
liable for its own acts of negligence or fraud conmmtted in
performng a contract for its principal if those negligent or
fraudul ent acts cause reasonably foreseeable harm to a third
party." Id. (citing Whitson Co. v. Bluff Creek Q1 Co., 278 S.W2d
339 (Tex. App. —Fort Worth 1955), aff'd, 156 Tex. 139, 293 S. W 2d 488
(1956)).

Because this third Mi ntenance opi ni on renewed t he Texas Court
of Appeals' holding that an enployer does not have a cause of
action against a servicing conpany for breach of the duty of good
faith and fair dealing, counsel for Northw nds stated at oral
argunent that he was abandoni ng the appeal of the sunmary judgnent
inthis regard. Accordingly, we affirmthe district court's order
granting summary judgnent to Wausau on this claim

Wth respect to Northwi nds's other theories of recover, the

17



sole basis for Wausau's summary judgnent notion was that such
clains did not |ie against a servicing conpany. Also, the district
court relied exclusively on the noww thdrawn ori gi nal Mintenance
opinion in granting summary judgnent to Wausau on Northw nds's
other clainms. Mintenance now hol ds, however, that those clains
are vi abl e agai nst a servicing conpany. Consequently, we think it
is appropriate to reverse the sunmary judgnent order as to those
clains and to remand to the district court for further proceedi ngs,
wth the caveat that the court should suspend such proceedi ngs
until the relevant adm nistrative and judicial findings described
in Part 11.A have been nade.
I11. CONCLUSI ON

For the foregoing reasons, we AFFIRM the district court's
order granting sunmary judgnent to Wausau wth respect to
Northwi nds's claimfor breach of the duty of good faith and fair
deal i ng; however, we REVERSE the district court's order granting
summary judgnent to Wausau with respect to Northw nds's other
theories of recovery and REMAND for further proceedings wth
instructions that the court hold the case in abeyance until the
adm nistrative and judicial review of the paynent of the contested

wor kers' conpensation clains is conplete.
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