IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20498

VICTOR C. BARI'S, et al.,
Pl aintiffs-Appell ees,

VERSUS
SULPICIO LINES, INC., et al.,
Def endant s,
CALTEX PETROLEUM [INC., et al.,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Southern District of Texas

Jnauary 23, 1996

Before SMTH and EMLIO M GARZA, Circuit Judges, and Stagg,”
District Judge.

JERRY EE. SMTH, G rcuit Judge:

Caltex Petroleum Inc. ("Caltex"), and Steanship Mitual
Underwiting Association (Bernuda), Ltd. ("Steanship Mitual"),
appeal the district court's denial of an injunction to bar
plaintiffs' suit in Louisiana state court. Concl uding that the

district court did not reversibly err, we affirm

District Judge of the Wstern District of Louisiana, sitting by
desi gnati on.



| .

In Decenmber 1987, the MV DONA PAZ collided with the MT
VECTOR in the Tablas Strait in the Philippines; approxi mately 5, 000
Filipino citizens lost their lives. The MV DONA PAZ was a ferry
boat owned and operated by Sulpicio Lines, Inc., a Philippines
corporation; the MT VECTOR was a tanker owned and operated by
Vect or Shi pping Corp., also a Philippines corporation. At the tine
of the collision, the tanker was carrying petrol eum products for
Caltex Petroleum Inc., Caltex Petrol eum Corporation, and Caltex
Ol Corporation, corporations with their principal place of

busi ness in Texas.

1.

Plaintiffs, famly nmenbers of those who perished, filed suit
in Louisiana state court in Decenber 1988 but w thheld service of
process for five years. |n Decenber 1989, plaintiffs, individually
and on behal f of a class purported to nunber up to 5,000 Fili pinos,
sued in Texas state court, nam ng nine Caltex defendants (coll ec-
tively “Caltex”) and seventeen other defendants. The cl ass,
however, has never been certified. Cains were made pursuant to
general maritine |law, the Death on the H gh Seas Act, and other
provisions of state and federal |aw pursuant to the saving to
suitors clause, 28 U S C § 1331(1). Plaintiffs asserted that
Caltex was negligent in entrusting its cargo for shipnent on the
M T VECTOR

The case was renoved to federal court in February 1990. The



district court upheldits subject matter jurisdiction and di sm ssed

on forum non conveniens ("f.n.c.") grounds in June 1990.

Plaintiffs appealed on the grounds that the district court
| acked subject matter jurisdiction and, in the alternative, had
failed to apply the correct analysis tothe f.n.c. claim 1In Baris

V. Sulpicio Lines, Inc., 932 F.2d 1540 (5th Gr.), cert. denied,

112 S. C. 430 (1991) ("Baris 1"), we upheld the district court's
jurisdiction but vacated and remanded on the f.n.c. issue. W
expressed concern that the district court had not inposed condi -
tions that would guarantee the plaintiffs a fair opportunity to
litigate in the Philippines. 1d. at 1552.

Wi | e t he appeal was pending, plaintiffs filed another suit in
Texas state court against Caltex in August 1990; process was served
five months later. This suit was simlar to the first Texas state
action and was renoved in January 1991, then consolidated with the
first matter in July 1991.

Caltex again noved for a dismssal on f.n.c. grounds. On
March 3, 1992, the district court determ ned that the Philippines
was the proper situs for the litigation and that the Philippines
provi ded an adequate and available forum The notion to dism ss
was granted with prejudice.

The di sm ssal was conditioned on five things that woul d ensure
that the defendants woul d be anenable to suit in the Philippines.
Def endants had to certify that each would (1) submt to service of
process and jurisdictioninthe Philippines; (2) formally waive any

statute of limtations defense; (3) agree that discovery already



taken could be used in the Philippines; (4) nake available in the
Phil i ppines all relevant docunents and wi t nesses under its control;
and (5) formally agree to satisfy any final judgnent rendered by
the Philippine courts. Caltex agreed to the conditions and has
fully conplied with the court order. Moreover, the plaintiffs have
initiated litigation in the Philippines.

Plaintiffs failed tinely to appeal the dism ssal. As a

result, this court dismssed their appeal. See Baris v. Sulpicio

Lines, Inc., No. 92-2296 (5th GCr. Dec. 9, 1992) (per curian
(unpubl i shed).

The Loui siana state suit that had been filed in Decenber 1988
was served on Caltex in | ate Decenber 1993. Apparently, the suit
was a secret until two defendants, Sulpicio Lines, Inc.
("Sul picio"), and Steanship Mitual happened upon it in February
1990. Those defendants attenpted to renpbve, but in Septenber 1990
t he Loui siana federal court remanded the matter to state court.
Caltex had not yet been served and was not a party to the renoval
and remand proceedi ngs. The suit was dormant until Caltex was
served in Decenber 1993.

In January 1994, Caltex attenpted to renpbve the case to
Loui si ana federal court. On May 13, 1994, the matter again was
remanded on the ground that the Caltex renoval was untinely because
nmore than one year had passed since suit was filed. The court did
not address the argunent that the Louisiana suit had been revived
merely in order to avoid the preclusive effect of the Texas

di sm ssal



Caltex returned to Texas to seek relief from the federal
district court that had entered the f.n.c. dismssal wth
prej udi ce. Caltex filed a notion for a hearing to force the
plaintiffs to show why they should not be enjoined from pursuing
their clains in any Anerican court. The court denied injunctive
relief, apparently thinking that it was powerless to grant it.

The court stated that it thought that the dismssal wth
prejudice applied only to the relitigation of the f.n.c. issue.
Al t hough the court found the plaintiffs' tactics "repugnant,” it
held that it had no jurisdiction to enforce its prior decision
because it concluded that in dismssing on f.n.c. grounds, it had
not entered a final judgnent on a substantive point of law The

def endants now appeal the refusal to grant injunctive relief.

L1l
The Anti-Injunction Act states:

A court of the United States may not grant an
injunction to stay proceedings in a State court except as
expressly authorized by Act of Congress, or where
necessary in aid of its jurisdiction, or to protect or
effectuate its judgnents.

28 U.S.C. § 2283. The |ast exception, "to protect or effectuate
its judgnents,” is comonly referred to as the "relitigation
exception." District courts can enter injunctions as a neans to

enforce prior judgnents. Royal Ins. Co. of Am v. Quinn-L Capital

Corp., 3 F.3d 877, 881 (5th Gr. 1993), cert. denied, 114 S. C.

1541 (1994); Santopadre v. Pelican Honestead & Sav. Ass'n, 937 F. 2d

268, 273 (5th Gr. 1991). Res judicata operates as a



bar SSenf orceabl e by federal injunctionSSto a state proceeding in
which a party seeks to relitigate clainms that have been deci ded by
a federal court.

As a general matter, f eder al courts have ancillary
jurisdiction! to enjoin relitigation in state court; they do not
need a basis for jurisdiction that is independent of the
jurisdiction that supported the original judgnent. Mooney
Aircraft, Inc. v. Foster, 730 F.2d 367, 374 (5th Gr. 1984).

Ancillary jurisdiction enables a court "to nmanage its proceedi ngs,

vindicate its authority, and effectuate its decrees." Kokkonen v.

GQuardian Life Ins. Co. of Am, 114 S. C. 1673, 1676 (1994).

In this case, the district court's prior judgnent, which
Caltex argues can support an injunction against the Louisiana
proceedi ngs, dismssed the clains "with prejudice,"” provided
certain conditions allowng litigationin the Philippines were net.
The Caltex defendants maintain that this dismssal precludes the
plaintiffs fromlitigating their clains in any court, state or
federal, in the United States.

A dismssal "with prejudice" has inportant consequences: "It
is clear that a stipulation of dismssal with prejudice, or, for
that matter, a dism ssal wth prejudice at any stage of a judicial
proceeding, normally constitutes a final judgnent on the nerits
which bars a later suit on the sane cause of action.” Astron

| ndus. Ass’n v. Chrysler Mitors Corp., 405 F.2d 958, 960 (5th Gr.

1 For actions filed on or after December 1, 1990, “ancillary

jurisdiction” is included within what is nowcalled “supplenmental jurisdiction.”
See Royal Ins., 3 F.3d at 881 n. 2.




1968); see also 1B JAMes W Moore & JO D. Lucas, MooRE' s FEDERAL PRACTI CE
9 0.409 [1.SS2], at I11-140 (2d ed. 1995). W concl ude, however,
that the dismssal on f.n.c. grounds in this case, whether

designated as "with prejudice" or "wi thout prejudice," cannot serve
as the res judicata foundation for a later injunction against the
Loui si ana state proceedi ngs.

Cenerally, res judicata acts as a bar to a subsequent suit
when the resolution of the initial proceeding has been "on the

merits,"” which suggests that the substantive clains have been

addressed by the court. See generally 18 CHARLES A. WRIGHT ET AL.,

FEDERAL PRACTI CE AND PROCEDURE 8 4435 (1981). The common | aw venue rul e

of f.n.c., by contrast, is a doctrine "of procedure rather than

substance." Anmerican Dredging Co. v. Mller, 114 S. C. 981, 988

(1994) .

Qur inquiry is not ended, however, as the use and application
of the phrase "on the nerits" has been inprecise at best. See
18 WRIGHT ET AL., supra, at 329-30. This court has held that certain
dismssals that do not reach the substantive issues of the

litigation still may be regarded as "on the nerits" for purposes of

res judicata and preclusion. See, e.q., Anthony v. Mrion County
Gen. Hosp., 617 F.2d 1164, 1168-69 (5th Cr. 1980).

Def endants cite several cases for this proposition, including
Ant hony. But all of these cases involve involuntary di sm ssals of
the type anticipated by FED. R CQv. P. 41(b), which states:

For failure of the plaintiff to prosecute or to

conply with these rules or any order of court, a

def endant may nove for dism ssal of an action or of any

cl ai m agai nst the defendant. Unless the court in its

7



order for dismssal otherwise specifies, a dismssa

under this subdivision and any di sm ssal not provided for

in this rule, other than a dismssal for |ack of

jurisdiction, for inproper venue, or for failure to join

a party under Rule 19, operates as an adjudication upon

the nerits.

The rule creates three distinct categories of involuntary
dismssals. The first category includes cases of the plaintiff's
failure to prosecute or to conply with the rules of procedure or a
court order. The rule states that these dismssals, unless
ot herwi se specified by the courts, operate as adjudications on the
merits. Courts in this circuit have given these types of
di sm ssal s preclusive effect because the plaintiff has, in effect,
abused his opportunity for a full and fair litigation and, thus,
has forfeited the right to pursue his claim?

These first-category dismssals "primarily involve situations
i n which the defendant must i ncur the i nconveni ence of preparing to

meet the nerits because there is no initial bar to the Court's

reaching them™ Costello v. United States, 365 U S. 265, 286

(1961). Thus, logic dictates that a subsequent action should be
barred follow ng such a dismssal. I1d.

The second cat egory of dism ssals includes dismssals for | ack
of jurisdiction, for inproper venue, or for failure to join a party

as specified by FeED. R Qv. P. 109. These dism ssals are not

2 See, e.qg., Anthony, 617 F.2d at 1168-69 (dismissal for failure to
prosecute); In re Reed, 861 F.2d 1381, 1382-83 (5th Gr. 1988) (holding that
di smssal for failure to conply with discovery orders is on the nerits); Dillard
V. Security Pac. Brokers, Inc., 835 F.2d 607, 608 (5th Gr. 1988), cert. denied,
113 S. C&. 1046 (1993) (holding that dismissal for failure to appear at a
deposition is on the nmerits); Truck Treads, Inc. v. Arnstrong Rubber Co., 129
F.R D. 143, 147 (WD. Tex. 1988), aff'd as nodified, 868 F.2d 1472 (5th Cir.
1989) (disnmissal for failure to conply with discovery rules treated as on the
nerits).

8



consi dered adjudications on the nerits and ordinarily do not, and
shoul d not, preclude a party fromlater litigating the sane claim
provi ded that the specific defect has been corrected. See 18 WR GHT
ET AL., 8 4436, at 338 (stating that "a dismssal for |ack of
jurisdiction or inproper venue does not operate as an adj udi cation
upon the nerits") (footnote omtted). Such a dismssal should

however, preclude relitigation of the specific 1issue of

jurisdiction, venue, or joinder already resolved. See id. § 4435,

at 334.
The third category of dism ssals enconpasses di sm ssals "not
provided for in this rule." This includes, for exanple, a

dismssal for a plaintiff's failure to conply wwth a federal rule

as provided for in the first sentence of rule 41(b), but on the
court's own notion. Moreover, the dismssal in this caseSSon
f.n.c. groundsSSis also a dism ssal not provided for in rule 41.
According to a leading treatise, this provisionin rule 41(b) "has
caused substantial difficulty,” as "[t]here are many grounds of
di sm ssal that do not seemto fall within the categories 'provided
for in this rule' and yet clearly should notSSand do not SSoper at e
as an adjudication that precludes a second action on the sane
claim" See 18 WRIGHT ET AL., supra, 8 4435, at 333-34.

In Costello, the Court announced several general principles
regarding rule 41(b) that now inform our analysis. Costello
i nvol ved a denaturalization proceeding in which the governnent
failed to file a good-cause affidavit that was a prerequisite to

any proceeding in which the governnent sought to revoke



citizenship. The district court dism ssed the first proceeding for
failure to file the affidavit but did not specify whether the
dismssal was wth prejudice. The defendant argued that the
di sm ssal was "on the nerits" and, therefore, barred t he gover nnent
fromattenpting a second revocation

The Court held that the dismssal was for "lack of
jurisdiction"” under rule 41(b). 365 U. S. at 285. As aresult, the
gover nnment coul d pursue the second proceedi ng. The Court expressly
held that the "lack of jurisdiction" exception was not |limted to
"the fundanental jurisdictional defects which render a judgnent
voi d and subj ect to collateral attack, such as | ack of jurisdiction
over the person or subject matter." Id. Instead, the Court
br oadened t he exception to cover "those dism ssals which are based
upon a plaintiff's failure to conply with a precondition requisite
to the Court's going forward to determne the nerits of his
substantive claim"™ [|d. Thus, the failure to file the affidavit
was enconpassed by the lack-of-jurisdiction exception.?

As noted above, the Court went on to say that the first-
category dism ssals reflect a policy whereby defendants shoul d not
be forced to suffer froma plaintiff's m sstep once they have had
to incur the inconvenience of preparing to neet the nerits of the
case. Id. at 286. Moreover, the Court found that situations
i nvol ving third-category dismssals "not provided for inthis rule"

shoul d operate as adjudications on the nerits only where the policy

3 For criticismof Costello, see 18 WRGHT ETAL., supra, 8§ 4435, at 334-

336 (calling the Court's interpretation "directly objectionable because it
i nvol ves so slippery a nethod of manipulating the concept of jurisdiction").

10




supporting first-category dismssals is "equally applicable.” I1d.

For example, if a court dismsses a case sua sponte for the

plaintiff's failure to conply with an order, the dism ssal should

be regarded as on the nerits. [|d. at 287.

| V.

While Costello did not specifically address the issue of a
dism ssal on f.n.c. grounds, we will not give the instant di sm ssal
preclusive effect, even in light of the "with prejudice"
designation, in this case. Using the principles announced in
Costell o, and considering the basic nature of the f.n.c. doctrine,
we cannot regard such an f.n.c. dismssal as "on the nerits" for
res judicata purposes as to the entire claim

Arguably, an f.n.c. dismssal falls wunder the Court's
expansi ve definition of the "lack of jurisdiction" | anguage in rule
41(b). A convenient forum could be regarded as a "precondition
requisite to the Court's going forward to determne the nerits" of
the claim |1d. at 285.%

Strictly speaking, however, f.n.c. is not a refusal to hear a
case for "lack of jurisdiction" as stated in rule 41(b); it is a

discretionary refusal to exercise jurisdiction that plainly does

4 The Court’s recent pronouncenent in American Dredgi ng suggests that

an f.n.c. dismissal mght fall under the “inproper venue” provision of 41(b).
Al t hough the Court was not interpreting 41(b), it stated that f.n.c. “is nothing
nore or | ess than a supervening venue provision.” 114 S. C. at 988.

Because the Court was not interpreting 41(b), and because of the
| ongst andi ng distinction between a 28 U S. C. § 1404(a) f.n.c. transfer and an
i nproper forum see, e.qg., Tel-Phonic Servs. v. TBS Int'l, Inc., 975 F. 2d 1134,
1141 (5th Gr. 1992), we treat an f.n.c. dism ssal as distinct froman “inproper
venue” di sm ssal .

11



exist. Wile f.n.c. is not a "jurisdictional"” concept, an f.n.c.
dism ssal follows "the sane rules" as a dismssal for |ack of
jurisdiction or inproper venue. See 18 WRIGHT ET AL., supra, 8§ 4436,
at 339. Moreover, such an f.n.c. dismssal, |like a dismssal for
| ack of jurisdiction or inproper venue, "does not establish claim
preclusion”; it can work to preclude the relitigation only of the

f.n.c. issue in that court. 1d. at 346. Accord M zokam Bros. V.

Mobay Chem Corp., 660 F.2d 712, 715-17 (8th Cr. 1981).

An f.n.c. dismssal is a "deliberate refusal[] to decide the
substantive issues presented" because the court was m stakenly
chosen. See 18 WRIGHT ET AL., supra, 8 4436, at 347. Furthernore,
"[no apparent reason exists to justify forfeiture of the
underlying clainms upon a m staken choice of tribunal," id., as the
f.n.c. determnation generally is nmade well before a court begins
to address the nerits of a claim

For this latter reason, our decision is perfectly consistent
with Costello. An f.n.c. dismssal is nore akin to an initial bar
to a court's decision on the substance of a claim than to a
situation in which the defendant has first incurred the incon-
venience of preparing to neet the nerits of the case. See
Costello, 365 U. S. at 286. Thus, under Costello’s fornulation, an

f.n.c ruling is the type of rule 41(b) dismssal that is “not
provided for” in the rule but neverthel ess does not operate as an

adj udi cation "on the nerits" of the entire claim?

5 Weissinger v. United States, 423 F.2d 795 (5th Cir. 1970) (en banc),
is not controlling here, as it involved an interpretation of three sentences in
(continued...)

12



We reconcile our decision in this case with the | anguage of
rule 41(b) by noting that the f.n.c. dism ssal does carry sone
preclusive effect and is, in fact, "on the nerits" as provided for
inthe rule: It is an adjudication "on the nerits" of the f.n.c.
issue itself. The plaintiffs' attenpt to litigate their clains in
a federal court in Texas was dism ssed "wth prejudice" insofar as
they chose a federal court in Texas as their forum It would be
unwarranted to hold further that this judgnent constitutes the
basis for an injunction agai nst a separate, state court proceedi ng.

The Suprenme Court has held that a federal ruling on the f.n.c.
i ssue does not serve to bind a state court, even in the sane state.
In the case at issue, a Texas federal court had di sm ssed w thout
prejudice on f.n.c. grounds. The plaintiff then attenpted to file
suit in Texas state court. This court upheld an injunction agai nst

the state proceeding. Exxon Corp. v. Chick Kam Choo, 817 F.2d 307

(5th Gr. 1987), rev'd, 486 U S. 140 (1988). In reversing, the
Court noted that "whether the Texas state courts are an appropriate
forum for petitioner's Singapore law clainms has not yet been
litigated, and an injunction to foreclose consideration of that
issue is not within the relitigation exception." 486 U S. at 149.

Thus, the only issue that the federal district court had decided

(...continued)

rule 41(b) that since have been del eted. Those provisions allowed for a directed
verdict in non-jury cases. At that tine, FeE. R Cv. P. 50 covered only jury
trials. Thus, the rule 41(b) dism ssal in Wissinger was made after a "full-
blown trial" and following "l engthy and careful findings of fact and concl usi ons
of law. " 423 F.2d at 798. Weissinger entailed, at that time, a dismssal that,
ineffect, fell under what we earlier have referred to as the first category of
di smssals. Thus, both Weissinger and our holding today are consistent with
Costello.

13



was whet her the cl ai n8 shoul d be di sm ssed under the federal f.n.c.
doctrine. |ld. at 148.

The instant case and Chick Kam Choo are simlar, with the

exception that in the present case the dism ssal was desighated as
"wWith prejudice."® Functionally, however, these two cases are
equivalent.” The dismssal in both cases was made because the
plaintiffs had chosen a forum that, whil e proper, was

"I nconvenient." As noted above, the limted nature of the f.n.c.
ruling cannot serve to bar the plaintiffs' clains forever fromU. S.

courts.?®

V.
Plaintiffs' tactics in manipulating fora in this case are

"repugnant,” as the district court properly observed, but they are
permtted by the law that we nust follow Certainly, defendants
contenpl ated that they would be subject only to a suit in the
Philippines followng the f.n.c. dismssal. The State of Loui siana

is free, however, to fornulate its laws as it sees fit within the

6 We note that the words "with prejudice" and "w thout prejudice" are

not used in rule 41.

! The district court, which entered both the disnmissal on f.n.c.
grounds and the order that is now appeal ed, indicated in that |latter order that
because Loui si ana does not recognize the principle of f.n.c., "no conduct [by
plaintiffs] is exposed that violates this court's final judgment." Moreover, the
court referred to the earlier final judgnent as "addressing the forum non
conveniens issue." Plainly, the court never contenplated that its dismn ssal
"with prejudice" was as to plaintiffs' clainms, as opposed to the f.n.c. issue
only. Thus, plaintiffs’ attorneys here are saved fromtheir failure tinely to
appeal the “wth prejudice” ruling.

8

of the case" effects of the f.n.c. ruling in this case cannot extend to state
court.

14

Thus, contrary to defendants' argunent, the issue-preclusive and "l aw



bounds of the Constitution. Under Chick Kam Choo, it 1is

Loui siana's prerogative to choose not to recogni ze the doctrine of
f.n.c. inits own courts. It would be inproper for this court to
preclude plaintiffs frompursuing their clainms in Louisiana state
court based solely upon a prior federal court dism ssal on f.n.c.
gr ounds.

Accordi ngly, the judgnent of the district court, refusing to

i ssue an injunction, is AFFI RVED

15



EMLIOM GARZA, Circuit Judge, with whomSM TH, Circuit Judge, and

STAGG, ° District Judge, join, specially concurring:

After a careful and searching review of both the record and

the relevant case law, | conclude that | nust concur in the
maj ority opinion. | wite separately to enphasize this Court’s
disdain for the tactics enployed in this case. During this

litigation, the plaintiffs’ attorneys hid the ball, the defendants’
attorneys dropped the ball, and the courts were left holding the
bag.

One year prior tofiling suit in Texas state court, plaintiffs
filed an essentially identical suit in Louisiana state court, with
instructions to "please withhold service at this tine." The
Loui siana suit was apparently a back-up suit, designed to ensure
that plaintiffs would have a forumfor their clains in the United
States in the event they were unable to maintain their suit in
Texas. To protect the Louisiana suit from interference, the
plaintiffs made no statenents concerning the [awsuit's existence,
keeping the suit "secret" until 1991. Only after we renmanded the
case in Baris v. Sulpicio Lines, Inc., 932 F.2d 1540 (5th GCr.),
cert. denied, 502 U S 963, 112 S. C. 430, 116 L. Ed. 2d 449
(1991) ("Baris I") did the plaintiffs raise the possibility of the
Loui siana suit being affected by the proceedings in Texas federal

court, and then only in passing. Had the district court been fully

9 Judge Stagg reluctantly joins the special concurrence. He is of the

opi ni on that the underlying case should be tried in the Philippines and nowhere
el se.
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aware of the contents of the Louisiana suit, it my have ruled
differently. I nstead, the plaintiffs continued their charade,
inploring this Court and the district court to make sure they had
an adequate and available foreign forum before dismssing their
Texas action. The federal courts dutifully adjudicated this issue,
and the district court ultimately required the defendants to be
anenable to suit in the Philippines.

Havi ng successfully hidden the Louisiana suit, however,
plaintiffs are now all owed to pursue essentially the sane clains in
both Louisiana and the Philippines, and the defendants have no
def ense agai nst being subjected to suit in both places. W find
plaintiffs' manipulation of fora in this case deplorable. W
expect attorneys, as officers of the court, to be nore forthright
intheir actions before the courts. Instead, these attorneys chose
to mani pul ate the courts, wasting our valuable tine and energy. 1

The defendants, however, are not blaneless here either.
According to the record, at | east sone of the defendants di scovered
the Louisiana suit as early as 1990. 1[In 1991, we, w thout know ng
the contents of the Louisiana suit, nmentioned it in a footnote in
Baris |I. Baris |, 932 F.2d at 1549 n.13. Further, the plaintiffs
gave the suit cursory treatnment in their brief to the district

court before its second di sm ssal for forumnon conveni ens. Yet at

10 Further, we note that once the defendants filed their petition to
remove the Texas suit to federal court, the plaintiffs neglected to nove to
remand within thirty days. As a consequence, we concluded that the district
court had jurisdiction, without having to deci de whether a Death on the H gh Seas
Act claimis renpvable. See Baris v. Sulpicio Lines, Inc., 932 F.2d 1540, 1543
&n.3 (5th CGr.), cert. denied, 502 U S 963 (1991) (“Baris |I").
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no time prior to seeking this injunction did the defendants
specifically raise the issue of the Louisiana suit before the
district court. It is true that Caltex was not served until 1993,
but they were aware of the suit in 1991 at the |l atest, prior to the
district court's second forum non conveniens dismssal. The
def endants shoul d have brought the suit to the attention of the
district court. Wet her their decision to remain silent was an
oversight or a mscalculated tactical decision we do not know. The
result however, is that the defendants are now subject to suit in
both Louisiana and the Philippines, and much judicial tinme and
ener gy have been wast ed.

The district court did not have sufficient information
necessary to nmake a proper ruling in the Texas litigation. It is
the |awers' responsibility to supply the courts wth this
informati on. Wthout such forthrightness, justice suffers. It did

so here.
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