IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

SN

No. 94-20344
Summary Cal endar

SN
Rl CHARD EARL THOWVAS,
Peti ti oner- Appel | ant,

ver sus

WAYNE SCOTT,
Director, Texas Departnent of
Crimnal Justice, Institutional D vision,

Respondent - Appel | ee.

S$3333333333111333))))))))Q

Appeal fromthe United States District Court for the
Sout hern District of Texas

SOOI
(March 3, 1995)

Bef ore GARWOOD, HI G3 NBOTHAM and DAVI S, Circuit Judges.
GARWOOD, Circuit Judge:

Petitioner-appellant Richard Earl Thomas (Thomas) brought the
i nstant habeas corpus petition under 28 U S . C. 8§ 2254, pro se,
chal I engi ng his Texas conviction and incarceration for the felony
of fense of unauthorized use of a notor vehicle, wth punishnent
enhanced by two prior felonies. He was allowed to proceed in form
pauperis. After the state filed its answer and notion for summary
judgnent, Thonas filed a notion for appointnent of counsel, to

which the state then filed an opposition. Thomas filed a reply to

the opposition. The district court entered an order denying the



nmotion for appoi ntnent of counsel. Wthin thirty days thereafter,
Thomas filed a notice of appeal fromthat order. He also sought a
certificate of probable cause. The district court denied the
certificate of probable cause and al so entered an order expl ai ni ng
that the type and conplexity of the case did not require the
assi stance of counsel and that Thomas had denonstrated an ability
to adequately present his case. So far as the record reflects, no
determnation has been made as to whether there wll be an
evidentiary hearing or whether there will be any discovery. No
ruling on the nerits of Thomas's habeas applicati on has been nade,
and it remains pending in the court bel ow

The threshol d i ssue before us, which we nust notice on our own
nmotion, i s whether we have jurisdiction of this appeal. See Msley
v. Cozby, 813 F.2d 659, 660 (5th Cir. 1987). Since Thomas's habeas
case remains pending in the district court, and no final decision
on it has been nmade, it is plain that we do not have jurisdiction
under 28 U . S.C. 8 1291. A decision is final and hence appeal abl e
for purposes of section 1291 if it "'ends the litigation on the
merits and |eaves nothing for the court to do but execute the
j udgnent. " " Coopers & Lybrand v. Livesay, 98 S. Q. 2454, 2457
(1978) (quoting Catlinv. United States, 65 S.C. 631, 633 (1945)).
The real question is whether we have jurisdiction over this
interlocutory appeal under the coll ateral order doctrine of Cohen
v. Beneficial Ind. Loan Corp., 69 S.C. 1221, 1225-26 (1949).

In Caston v. Sears, Roebuck & Co., 556 F.2d 1305 (5th Cr.
1977), we held that an order denying a request for counsel of an in

forma pauperis plaintiff ina Title VII suit was appeal abl e under
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the collateral order doctrine. In Wite v. United States Pipe &
Foundry Co., 646 F.2d 203 (5th Gr. 1981), we entertained a sim |l ar
appeal in another Title VII case, although we did not address the
jurisdictional issue. |n Robbins v. Maggi o, 750 F.2d 405 (5th Gr
1985), we held that state prisoners bringing in forma pauperis
civil rights actions against prison authorities under 42 U S.C. 8§
1983 could imedi ately appeal interlocutory orders denying their
request ed appoi ntnent of counsel. W there relied on Caston, and
held that it and Wiite were not vitiated by the Suprene Court's
post - Cast on deci sions in Coopers & Lybrand, Firestone Tire & Rubber
Co. v. Rsjord, 101 S C. 669 (1981), and Flanagan v. United
States, 104 S.Ct. 1051 (1984), nor by our own decision in G bbs v.
Pal uk, 742 F.2d 181 (5th G r. 1984), applying Flanagan to civi
cases.

More recently, in Marler v. Adonis Health Products, 997 F.2d
1141 (5th Gr. 1993), we declined to extend Robbins and Caston to
an indigent prisoner's attenpted appeal of the denial of his
request for the appointnment of counsel in his products liability
[aw suit. W there noted that "the First, Second, Third, Fourth,
Si xth, Seventh, Tenth, and Eleventh GCrcuits have held that
district court orders denying plaintiffs appointed counsel in civil
cases are not immedi ately appeal able under the collateral order
doctrine," that the Ninth Crcuit had held that such orders were
i mredi ately appealable in Title VII cases but not in section 1983
cases, and that only the Fifth and Eighth GCrcuits have held that
such orders are imediately appealable in civil rights cases

Marler at 1142 (footnotes omtted). Marler held that the
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chal | enged order was not effectively unrevi ewabl e on appeal froma
final judgnment, one of the requirenents of the collateral order
doctrine. 1d. at 1143.

The only reported appellate decision of which we are aware
addressing the present issue has held that the denial of an
i ndi gent section 2254 petitioner's request for counsel is not
i medi ately appealable under the collateral order doctrine.
Weygandt v. Look, 718 F.2d 952 (9th Cr. 1983). That hol ding was
made in Wygandt despite recognition that in that Crcuit such
orders were immedi ately appealable in Title VII cases.

We concl ude that the rule of Robbins and Caston shoul d not be
extended to section 2254 cases, and that instead the approach of
Marl er shoul d be followed, at |east in instances where there is no
evidentiary hearing to be had in the district court. Sever a
special factors distinguish section 2254 proceedings from those
under section 1983 or Title VII. 1In section 2254 cases appoi nt nent
of counsel is mandatory in the event that an evidentiary hearing is
to be held. See Rule 8(c) of the rules follow ng section 2254.
There is no corresponding mandatory provision in Title VII or
section 1983 cases. Thus, if there is to be an evidentiary
hearing, the habeas petitioner will be represented by counsel.
This aneliorates the concern expressed in Robbins that an
i ndi vidual wi thout counsel has little hope of prosecuting his case
to a final resolution on the nerits. See Robbins at 409, 413
This is relevant to the i ssue of whether the denial of counsel wll
be effectively unreviewabl e on appeal fromthe final judgnent. It

is also relevant to another requirenment of the collateral order
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doctrine, nanely that the chall enged order conclusively determne
the disputed issue. See Marler at 1143. If the district judge
should determ ne that an evidentiary hearing is appropriate, we
have no reason to doubt that he will then followthe requirenent of
Rule 8(c) and appoint counsel.! Another aspect of section 2254
procedures which we find highly relevant is the requirenent of 28
U S. C 8§ 2253 that, where the conpl ai ned of confinenent is pursuant
to state court process, an appeal by the prisoner requires a
certificate of probable cause. This reflects a nore restrictive
attitude respecting appeals by section 2254 petitioners than that
whi ch obtains in instances of appeals by section 1983 or Title VII
plaintiffs. It also seens to inferentially contenplate only an
appeal fromthe final disposition of the habeas petition. Another
special aspect of habeas corpus litigation is the general
requi renent that it be pronptly di sposed of. See 28 U.S.C. § 2243.
See al so Payton v. Rowe, 88 S. Ct. 1549, 1552 (1968). Interlocutory
appeals can only serve to delay disposition of such cases. Cf
Fl anagan, 104 S.Ct. at 1055 ("Because of the conpelling interest in
pronmpt trials, the Court has interpreted the requirenents of the
coll ateral -order rule exception to the final judgnent rule with the
utnost strictness in crimnal cases").

Finally, we note that our experience has been that pro se

. Anal ogously, under Rule 6(a) of the rules follow ng section
2254, the district court is not required to, but nmay, authorize
di scovery, and if discovery is authorized, may appoint counsel
"[1]f necessary for effective utilization of discovery procedures.™
Where the district court has not authorized di scovery, but may do
so in the future, the court may then be nore inclined to appoint
counsel at that tine, pursuant to Rule 6(a).
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habeas petitioners are capable of perfecting, and very frequently
do perfect, appeals fromthe denial of habeas relief. Nothing in
our experience with these cases | eads us to believe that all owance
of an interlocutory appeal in a case such as this is necessary or
needful to protect the rights of such petitioners or to preserve
for proper appellate review on appeal from final judgnent
conpl aints of denial of counsel in the section 2254 proceedi ng.

W conclude that the order denying this section 2254
petitioner his request for the appointnent of counsel is not
appeal abl e under the coll ateral order doctrine, because it does not
concl usively determ ne the i ssue of whether counsel will ultimtely
be appointed for the petitioner in the section 2254 proceedi ng, and
because petitioner's entitlenment to counsel will not be effectively
unrevi ewabl e on appeal from the final judgnment disposing of the
habeas petition.

Because there has been no final judgnent under section 1291,
and because the requirenents of the collateral order doctrine are
not net, we have no jurisdiction over the present appeal.

Therefore, the appeal is

DI SM SSED FOR WANT OF JURI SDI CTI ON



